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A  BiOGBAPHiOAi.  notice  of  the  late  Mr.  Justice  Todd  has  been  procured 
for  the  reporter,  by  the  kindness  of  an  eminent  and  mnch  valned  judicial 
friend. 

It  has  long  been  desired  to  insert  in  the  reports  of  the  decisions  of  the 
supreme  court,  a  memoir  of  the  life  of  one  known  and  esteemed  for  every 
private  virtue,  and  by  every  judicial  qualification  and  attainment.  This 
was  due  to  the  state  of  his  birth,  the  state  in  which  he  lived,  distinguished 
and  honored  ;  and  where  he  died,  deeply  lamented  by  all.  Such  a  memoir 
is  now  presented.  Part  of  it  was  originally  inserted  in  "  The  Western 
Monthly  Magazine  ;"  and  part  of  it  has  been  written  by  the  judicial  asso- 
ciate and  friend  of  Mr.  Justice  Todd  ;  who  shared  in  his  high  official  labors, 
and  who  holds  his  memory  in  sacred  regard. 

OBITUARY. 

Thohas  Todd,  youngest  son  of  Richard  Todd,  was  bom  on  the  28d  of 
January  1705,  in  the  county  of  King  and  Queen,  on  York  river,  in  the  state 
of  Virginia.  His  father  was  descended  from  one  of  the  most  respectable 
families  in  the  colony  ;  his  ancestors  being  among  the  early  emigrants  from 
England  ;  his  mother  was  Elizabeth  Richards.  At  the  age  of  eighteen 
months,  his  father  died,  leaving  a  considerable  estate  ;  which,  by  the  laws 
of  primogeniture  of  that  day,  descended  to  the  eldest  son,  William,  after- 
wards high  sheriff  of  Pittsylvania  county,  in  that  state.  This  event  rendered 
it  necessary  that  his  mother  should  exert  herself  to  provide  for  the  support 
and  education  of  her  orphan  son.  She  repaired,  for  this  purpose,  to  Man- 
chester, opposite  to  Richmond  ;  and  by  the  proceeds  of  a  boarding-house, 
under  her  care  and  management,  she  was  enabled  to  give,  at  her  death  in 
1776,  a  handsome  patrimony  to  her  son,  in  the  care  of  his  guardian  and  her 
executor,  Dr,  McKenzie,  of  that  place.  By  the  aid  of  his  friend,  Thomas 
Todd  received  a  good  English  education,  and  advanced  considerably  in  a 
knowledge  of  the  Latin  language,  when  his  prospects  were  clouded  by  the 
unexpected  embarrassment  of  his  guardian,  which  terminated  in  the  loss  of 
the  patrimony  bequeathed  him  by  his  mother. 

At  a  tender  and  unprotected  age,  he  was  again  thrown  upon  the  world, 
to  depend,  for  bis  support,  education  and  character,  upon  his  own  efforts. 
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To  these  contingencieSy  which  seemed  at  the  time  to  be  remediless  misfor- 
tunes, may  be  traced  that  energy  and  enterprise  which  afterwards  signalized 
his  character.  Daring  the  latter  period  of  the  revolationary  war,  he  served 
a  tour  of  duty  for  six  months  as  a  substitute  ;  and  often  in  after-life  referred 
to  the  incident,  as  being  the  first  money  he  had  ever  earned.  He  was  after- 
wards a  member  of  the  Manchester  troop  of  cavalry,  during  the  invasion  of 
Virginia  by  Arnold  and  Philips.  He  was  shortly  afterwards  invited  by  his 
relation,  the  late  Henry  Innes,  of  Kentucky,  who  was  a  cousin  of  his  mother, 
to  reside  in  his  family,  then  in  Bedford  county.  By  his  friendship  at  that 
interesting  period  (a  friendship  cemented  by  forty  years  of  affectionate 
intercourse  through  life),  he  obtained  a  knowledge  of  surveying  and  of  the 
duties  of  a  clerk.  In  1785,  Judge  Innes  visited  Kentucky ;  and  having 
resolved  to  remove  his  family,  the  following  year,  committed  them  to  the 
care  of  his  young  friend,  who  arrived  at  Danville  in  the  spring  of  1786. 
Mr.  Todd's  pecuniary  means  were  so  limited,  that  whilst  residing  in  the 
family  of  Judge  Innes,  at  Danville,  he  was  engaged  during  the  day  in 
teaching  the  daughters  of  his  friend,  and  at  night,  prosecuting  the  study  of 
the  law  by  fire-light.  This  was  an  interesting  period  in  the  history  of  Ken- 
tucky ;  the  people  were  actively  engaged  in  measures  to  procure  a  separa- 
tion from  the  parent  state  ;  and  such  was  the  opinion  entertained  of  his 
capacity  for  business,  that  he  was  chosen  clerk  of  all  the  conventions  held 
from  that  period  until  1792,  for  the  purpose  of  erecting  the  former  into  an 
independent  member  of  the  Union. 

He  commenced  the  practice  of  law,  very  soon  after  he  came  to  the  state, 
and  made  his  first  effort  at  Madison  old  court-house.  His  horse,  saddle  and 
bridle,  and  87^  cents  in  money,  constituted  his  whole  means,  at  the  com 
mencement  of  the  court ;  at  the  close  of  the  term,  he  had  made  enough  to 
meet  his  current  expenses,  and  returned  to  Danville  with  bonds  for  two 
cows  and  calves,  the  ordinary  fees  of  that  day.  The  high  judicial  stations 
he  afterwards  occupied,  with  such  reputation  to  himself,  and  such  benefit  to 
the  country,  are  a  proud  commentary  on  the  spirit  of  our  institutions  ;  and 
form  the  noblest  incentives  to  industry  and  perseverance  in  the  prosecution 
of  a  profession. 

Mr.  Todd  was  appointed  clerk  of  the  federal  court  for  the  district  of 
Kentucky,  the  duties  of  which  he  performed  until  the  separation  from  Vir- 
ginia ;  when  he  was  appointed  clerk  of  the  court  of  appeals,  under  the  new 
constitution.  He  held  this  office,  until  December  1801,  when  he  was 
appointed  by  Governor  Ghirrard  fourth  judge  of  the  court  of  appeals  ;  an 
office  created,  it  is  believed,  with  the  special  object  of  adding  some  younger 
man  to  the  bench,  already  filled  by  judges  far  advanced  in  life.  In  this 
station,  he  continued,  until  the  resignation  of  Judge  Muter,  in  1806,  when 
he  was  appointed,  during  the  administration  of  Gk>vemor  Greenup,  to  be 
Chief  Justice.  During  the  session  of  congress  of  1806-7,  the  increase  of 
business  and  of  population  in  the  western  states,  and  the  necessity  of  bring- 
ing into  the  supreme  court  some  individual  versed  in  the  peculiar  land  law 
of  those  states,  induced  congress  to  extend  the  judiciary  system,  by  consti- 
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luting  Eentuoky,  Tennessee  and  Ohio,  as  the  seventh  circuit,  and  adding 
another  member  to  the  supreme  court.  In  filling  this  new  office,  Mr.  Jeffer- 
son adopted  a  mode  somewhat  different  from  that  pursued  in  later  times. 
He  requested  each  delegate  from  the  states  composing  the  circuit  to  com- 
municate to  him  a  nomination  of  their  first  and  second  choice.  Judge  Todd 
was  the  first  or  second  upon  the  nomination  of  every  delegate,  although  to 
some  of  them  he  was  personally  unknown.  His  appointment  was  the  first 
intimation  to  him  that  he  had  been  thought  of  for  the  office.  In  this 
high  and  arduous  station,  he  continued  until  his  death,  February  7th, 
1826. 

In  1791,  before  the  separation,  he  was  commissioned  by  Governor  Ran- 
dolph of  Virginia,  to  be  captain  of  a  company  of  cavalry,  in  Lincoln 
county  ;  and  in  May  of  that  year,  he  was  appointed  a  lieutenant  of  a  troop 
of  cavalry,  of  which  Major  Thomas  Allen,  late  clerk  of  Mercer  county,  was 
captain,  and  the  Hon.  James  Brown,  late  minister  to  France,  was  a  lieuten- 
ant, upon  the  campaign  led  against  the  Wea  towns,  on  the  Wabash,  by 
General,  afterwards  Governor,  Scott. 

In  June  1792,  soon  after  the  organization  of  the  state,  he  was  commis- 
sioned by  Governor  Shelby  to  be  lieutenant-colonel  of  the  militia  of  Lincoln 
county  ;  and  he  was  elected,  without  opposition,  to  the  office  of  clerk  of  the 
House  of  Representatives  of  the  General  Assembly,  for  the  first  fifteen 
years  of  the  state  government.  These  various  offices,  civil  and  military,  were 
indications  of  the  estimation  in  which  his  character  was  held  by  his  oontem- 
poraries  ;  and  are  the  more  decided,  as  it  is  known  that  he  never  solicited  any 
of  them.  It  was  a  maxim  with  him  so  to  act,  that  office  should  seek  him — not 
that  he  should  seek  office. 

In  1788,  he  married  Elizabeth  Harris,  a  niece  of  William  Stewart,  from 
Pennsylvania,  an  early  adventurer  to  Kentucky,  who  fell  in  the  battle  of 
the  Blue  Licks.  Five  of  their  offspring,  three  sons  and  two  daughters, 
arrived  to  maturity  ;  only  two  survived  him,  the  youngest  daughter  and  the 
second  son.  Col.  C.  S.  Todd,  advantageously  known  as  an  officer  of  the  late 
war,  and  as  the  first  public  agent  of  the  United  States  in  Colombia,  South 
America.  In  1811,  Mrs.  Todd  died,  and  in  1812,  Judge  Todd  married  the 
widow  of  Major  George  Washington,  a  nephew  of  General  Washington, 
and  the  youngest  sister  of  Mrs.  Madison,  wife  of  the  late  President.  He 
left  one  daughter  and  two  sons  by  this  marriage. 

Mr.  Todd  possessed  in  an  eminent  degree  the  respect  and  esteem  of  his 
friends.  His  stability  and  dignity  of  character,  united  with  manners  pecu- 
liarly amiable,  left  a  deep  impression  on  all  with  whom  he  had  intercourse. 
His  deportment  on  the  bench,  as  well  as  in  the  social  circle,  secured  him 
universal  veneration.  The  benevolence  of  his  character  was  manifested  in 
the  patronage  and  support  he  extended  to  many  indigent  young  friends  and 
near  relations,  whole  families  of  whom  he  advanced  in  life,  by  his  friendly 
influence  and  means.  There  is  one  incident  of  this  sort,  which,  being  con- 
nected in  some  degree  with  his  official  career,  deserves  to  be  mentioned. 

In  1805-6,  some  influential  members  of  the  legislature  of  Kentucky  pre- 
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vailed  on  Justice  Muter  to  resign,  upon  an  assurance  of  being  allowed  a 
pension  daring  life.  He  had  devoted  his  property,  and  the  prime  of  his 
days,  to  his  country,  in  the  revolutionary  war  ;  and  was  now  in  indigent 
circumstances,  and  far  advanced  in  life.  The  pension  was  granted  by  the 
legislature,  at  the  next  session,  but  repealed  at  the  second  session  after  the 
grant.  In  the  meantime.  Judge  Todd  had  succeeded  his  old  friend  as  chief 
justice ;  and  about  the  time  the  legislature  repealed  the  pension,  he  was 
appointed  a  judge  of  the  supreme  court  of  the  United  States,  with  a  salary 
more  than  double  that  of  the  chief  justice  of  Kentucky.  He  proposed  to 
his  friend  Muter  to  come  and  reside  with  him  ;  especially,  as  a  better  adverse 
claim  had  deprived  Muter  of  his  home.  The  offer  was  accepted  ;  and 
Muter,  who  had  commanded  a  ship  of  war,  during  the  revolution,  with  the 
rank  of  colonel ;  and  who  had,  without  reproach,  presided  in  the  civil  trib- 
unals of  the  state,  from  its  early  settlement,  spent  the  remainder  of  his 
days  upon  the  bounty  of  Judge  Todd.  As  a  testimony  of  his  gratitude  and 
affection,  Muter,  having  no  family,  made  Todd  his  heir  and  residuary  lega- 
tee, though,  at  the  time,  his  debts  greatly  exceed  his  available  means.  But, 
as  though  Heaven  had  decreed,  that  an  act  so  generous  in  an  individual, 
when  contrasted  with  the  ingratitude  of  the  state,  should  not  go  unrewarded, 
even  in  this  world,  the  revolutionary  claims  of  Judge  Muter  have  been 
acknowledged  by  congress,  and  the  proceeds  have  descended  to  the  widow 
and  younger  children  of  Judge  Todd. 

The  land-law  of  Kentucky,  originally  an  act  of  the  assembly  of  Virginia 
of  1789,  forms  a  peculiar  system,  and  has  been  established  chiefly  upon 
principles  of  law  and  equity  contained  in  decisions  of  the  appellate  court. 
To  this  result,  the  labors  of  Judge  Todd  eminently  contributed,  as  well  in 
the  state  court  as  in  the  supreme  court  of  the  United  States.  His  opinions 
had  a  prevailing  influence  in  the  decisions  of  the  state  authorities  ;  and  his 
decisions  in  the  circuit  court  were  rarely  reversed  in  the  supreme  court  at 
Waehington — an  exalted  tribunal,  whose  character  is  illustrated  by  the 
genius  and  attainments  of  Marshall,  Story,  Washington  and  Trimble.  He 
was  cherished  with  peculiar  regard  by  his  associates  in  the  state  and  national 
tribunals  ;  his  judgment  and  acquaintance  with  the  principles  of  the  land- 
law  having,  in  one  instance  in  particular  (the  Holland  Land. Company  of 
New  York),  rescued  the  reputation  of  the  supreme  court  from  the  effects  of 
an  erroneous  decision,  which,  at  one  time,  nearly  all  of  the  judges  would 
have  pronounced,  against  his  advice. 

Mr.  Todd  entered  upon  the  duties  of  judge  of  the  supreme  court,  at  the 
age  of  forty-two  ;  the  station  required  an  experienced  head  upon  a  younger 
man's  shoulders.  He  possessed,  at  that  time,  the  abilities  to  act  under  the 
system  which  made  it  the  duty  of  the  judge  to  sit  twice  a  year  in  the  three 
western  states,  and  once  a  year  at  Washington  ;  but  no  constitution  could 
long  survive  under  the  operation  of  this  incongruous  system;  and  the 
last  years  of  Judge  Todd  were  worn  down  with  the  duties  of  his  office. 
A  dyspepsy  which  impaired  his  general  health,   gradually  reduced  his 
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strength  ;  and  for  the  last  two  years  of  his  life,  he  rarely  attended  the 
oourt. 

Jadge  Todd's  person  was  finely  proportioned,  and  his  face  a  model  of 
heauty  and  intelligence.  The  soundness  of  his  judgment,  the  dignity  of  his 
manners,  and  the  probity  of  his  conduct,  made  him  the  esteemed  associ* 
ate  of  Shelby,  and  other  patriotic  statesmen  who  adorned  the  early  annals 
of  the  state  ;  as  well  as  of  those  who,  in  latter  days,  have  shed  imperishable 
lustre  on  the  genius  and  character  of  the  first  republic  in  the  wilderness  of 
the  great  west.  Posterity  will  long  venerate  the  name  of  a  citizen,  who, 
among  such  contemporaries,  by  the  force  of  his  talents  and  the  integrity  of 
his  heart,  rose  to  the  first  offices  of  his  country. 

**  Mr.  Justice  Todd  possessed  many  qualities  admirably  fitted  for  the 
proper  discharge  of  judicial  functions.  He  had  uncommon  patience  and 
candor  in  investigation  ;  great  clearness  and  sagacity  of  judgment ;  a  cau- 
tious but  steady  energy  ;  a  well-balanced  independence ;  a  just  respect  for 
authority,  and  at  the  same  time,  an  unflinching  adherence  to  his  own  delib- 
erate opinions  of  the  law.  His  modesty  imparted  a  grace  to  an  integrity 
and  singleness  of  heart,  which  won  for  him  the  general  confidence  of  all 
who  knew  him.  He  was  not  ambitious  of  innovations  upon  the  settled  prin- 
ciples of  the  law  ;  but  was  content  with  the  more  unostentatious  character 
of  walking  in  the  trodden  paths  of  jurisprudence  :  super  antiquas  vias  legia. 
From  his  diffident  and  retiring  habits,  it  acquired  a  long  acquaintance  with 
him,  justly  to  appreciate  his  juridical  as  well  as  his  personal  merits.  His 
learning  was  of  a  useful  and  solid  cast ;  not  perhaps  as  varions  or  as  com- 
comprehensive  as  that  of  some  men ;  but  accurate,  and  transparent,  and 
applicable  to  the  daily  purposes  of  the  business  of  human  life.  In  his 
knowledge  of  the  local  law  of  Kentucky,  he  was  excelled  by  few  ;  and  his 
brethren  drew  largely  upon  his  resources,  to  administer  that  law,  in  the 
numerous  cases  which  then  crowded  the  docket  of  the  supreme  court  from 
that  judicial  circuit.  What  he  did  not  know,  he  never  affected  to  possess  ; 
but  sedulously  sought  to  acquire.  He  was  content  to  learn,  without  assum- 
ing to  dogmatize.  Hence,  he  listened  to  arguments,  for  the  purpose  of 
instruction,  and  securing  examination  ;  and  not  merely  for  that  of  confuta- 
tion or  debate.  Among  his  associates,  he  enjoyed  an  enviable  respect, 
which  was  constantly  increasing  as  he  became  more  familiarly  known  to 
them.  His  death  was  deemed  by  them  a  great  public  calamity  ;  and  in  the 
memory  of  those  who  survived  him,  his  name  has  ever  been  cherished  with 
a  warm  and  affectionate  remembrance. 

No  man  ever  clung  to  the  constitution  of  the  United  States  with  a  more 
strong  and  resolute  attachment.  And  in  the  grave  cases  which  were  agitated 
in  the  supreme  court  of  the  United  States,  during  his  judicial  life,  he  stead- 
fastly supported  the  constitutional  doctrines  which  Mr.  Chief  Justice 
Mabshall  promulgated,  in  the  name  of  the  court.  It  is  to  his  honor,  and 
it  should  be  spoken,  that,  though  bred  in  a  different  political  school  from 
that  of  the  chief  justice ;  he  never  failed  to  sustain  those  great  principles  of 
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oonstitutional  law  on  which  the  security  of  the  Union  depends.    He  never 
gave  up  to  party,  what  he  thought  belonged  to  the  country. 

For  some  years  before  his  death,  he  was  sensible  that  his  health  was 
declining,  and  that  he  might  soon  leave  the  bench ;  to  whose  true  honor 
and  support  he  had  been  so  long  and  so  zealously  devoted.  To  one  of  his 
brethren,  who  had  the  satisfaction  of  possessing  his  unreserved  confidence, 
he  often  communicated  his  earnest  hope  that  Mr.  Justice  Trimble  might  be 
his  successor ;  and  he  bore  a  willing  testimony  to  the  extraordinary  ability 
of  that  eminent  judge.  It  affords  a  striking  proof  of  his  sagacity  and  fore- 
sight ;  and  the  event  fully  justified  the  wisdom  of  his  choice.  Although 
Mr.  Justice  Trimble  occupied  his  station  on  the  bench  of  the  supreme  court 
for  a  brief  period  only  ;  yet  he  has  left  on  the  records  of  the  court  enduring 
monuments  of  talents  and  learning  fully  adequate  to  all  the  exigehcies  of 
the  judicial  office.  To  both  these  distinguished  men,  under  such  ciroum- 
stances,  we  may  well  apply  the  touching  panegyric  of  the  poet : 


**  Fortunati  ambo  !- 


Nulla  dice  unquam  memori  vos  eximet  iBva*^ 


JUDGES 


or  TBI 


SUPREHB  COURT  OF  THE  UNITED  STATES^ 

DURING  TUB  PEBIOD  OV  TIIBSB  BBPOBTS. 


ff 


Associate  Jostioeti 


Hon.  RoGBR  B.  TA.NEY,  Chief  Justice. 
**    Joseph  Story, 

Simn  Thompson, 

John  McLban, 
**    Hbnbt  Baldwin, 
•*    James  M.  Wayne, 
**    Philip  P.  Barbour, 
**    John  Catron. 
"    John  McKinley, 

Felix  Grundy,  Esq.,  Attorhey-GkneraL 
William  T.  Carroll,  Clerk. 
Alexander  Hunter,  Marshal. 

The  cases  of  Downes  i?.  Church  ;  Williams  v.  Suffolk  Insurance  Co.; 
Wilcox  V.  Hunt  ;  Burton  v.  Smith  ;  Anthony  v.  Butler ;  Story  v.  Living- 
ston ;  Meredith  v.  United  States  ;  Carr  v.  Hoxie  ;  New  England  Insurance 
Co.  V,  The  Brig  Sarah  Ann  ;  Bank  of  Augusta  n.  Earle  ;  Bagnell  v,  Brod- 
erick  ;  and  Ex  parte  Myra  Clarke  Whitney,  were  decided  after  the  1st  of 
March  1839.  From  that  day,  Mr.  Justice  Thompson  was  absent  from  the 
ooarty  in  consequence  of  indisposition  in  his  family. 
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JANUARY  TERM,  1889. 


GucMSNT  Woodward,  PlaintiflE  in  £rror,  v.  James  Bbowk  aitd  Babah 
Jane,  his  Wife,  Defendants  in  Error. 

Amendment  iri  apellate  court. — Landlord  and  tenant. — NoUoe  to 

quit. — Ejectment, 

Where  by  a  mtspriBion  of  the  clerk  of  the  circnit  court,  the  judgment,  in  a  case  brought  up  by  a 
writ  of  error,  had  not  been  entered  according  to  the  declaration,  the  supreme  court  allowed 
an  amendment  to  be  made,  by  the  entry  of  the  judgment,  without  awarding  a  eertiarari  to  the 
circnit  court.  Tliis  was  done  in  a  case  which  had  been  brought  up  by  a  writ  of  error  to 
the  preTious  term  of  the  court. 

It  is  a  well-established  principle  of  law,  that  a  tenant  cannot  dispute  the  title  of  his  landlord ; 
and  where  the  mat  shal  of  the  district  of  Ck>lumbia,  having  a  writ  of  habere  faeitu  poesetnonem 
for  the  west  half  of  a  lot  in  the  city  of  Washington,  took  possession  of  the  east  half  of  the  lot, 
and  the  tenant  of  the  persons  who  claimed  to  be  the  owners  of  the  lot,  attorned  to  the  plaintiib 
in  the  writ,  such  attornment  was  without  authority,  and  void. 

A  tenant  who  disclaims  the  landlord's  title,  is  not  entitled  to  notice  to  quit  and  deliver  up  poa- 
aeeaion.' 

In  an  action  of  ejectment,  the  day  of  the  ouster  need  not  be  alleged ;  it  is  sufficient,  that  it  be 
hiid  after  the  demise. 

The  specific  date,  under  a  videlieetj  is  not  necessary,  in  a  declaration  in  ejectment,  and  may  be 
rejected  as  surplusage ;  if  it  sufficiently  appear  on  the  face  of  the  declaration,  that  the  ouster 
was  after  the  entry  under  the  scTeral  demises. 

The  rule  is  well  established,  that  when  the  right  of  entry  is  by  ouster  of  the  title  of  the  wife,  the 
demise  may  be  laid  in  the  name  of  ttie  husband,  or  in  the  names  of  the  husband  and  wife. 

Ebbob  to  the  Circuit  Court  of  the  District  of  Columbia,  and  county  of 
Washington. 

Brent,  for  the  defendants  in  error,  moved  for  a  writ  of  certiorari  to  the 
clerk  of  the  circnit  court  of  the  county  of  Washington,  on  the  allegation  of 
a  diminution  of  the  record  of  the  cause  in  that  court.     The  clerk,  had,  by 

>A  tenant  mho  purchases  a  hostile  title  is     Kelly,    6   Den.  481.      And  see 
Mi  entitled  to  notice  to    quit.      Sharpe  v.     Kysaman,  24  Hun  480. 

1  a  "Pirn- I 


1  SUPREME  COURT  [Jan'y 

Woodward  v.  Brown. 

a  misprison,  made  an  error  in  not  entering  the  judgment,  according  to  the 
declaration. 

Voxe^  for  the  plaintiff  in  error,  objected  to  the  allowance  of  the  motion. 

The  case  came  ap  to  the  last  term  of  this  court ;  and  it  is  now  too  late  to 

issue  the  certiorari  asked  for.     The  error  cannot  be  *amended  with- 

•'  out  an  application  to  the  circuit  court  for  authority  to  make  the 
amendment.     The  clerk  cannot,  therefore,  send  up  an  amended  record. 

Brent. — ^In  a  writ  of  error  in  the  king's  bench  in  England,  amendments 
of  the  record  can  be  made  after  the  writ  issued.     He  cited  5  Burr.  2730. 

2  Str.  908. 

Tbs  Court  allowed  the  amendment  to  be  made  in  this  court. 

The  case,  as  stated  in  the  opinion  of  the  court,  was  as  follows  :  An  action 
of  ejectment  was  commenced  by  the  defendants  in  error  against  the  plaintiffs, 
to  recover  possession  of  the  eastern  half  of  lot  No.  2,  in  square  No.  348,  in 
the  city  of  Washington.  Several  distinct  demises  were  laid  in  the  declara- 
tion, of  different  dates  and  for  different  periods  of  time.  One  of  the  demises 
was  in  the  name  of  Jane  Stinger,  while  she  was  single,  but  now  Sarah 
Jane  Brown,  wife  of  the  said  James  Brown  ;  and  another,  in  the  names 
of  James  Brown  and  Sarah  Jane  Brown,  his  wife.  The  general  issue  was 
pleaded,  and  the  jury  found  a  general  verdict  of  guilty. 

On  the  trial,  the  plaintiffs  proved,  that  up  to  the  2!2d  November  1834, 
the  defendant  was  the  tenant  of  Sarah  Jane  Stinger,  who  intermarried 
with  the  plaintiff,  Brown,  in  the  fall  of  the  year  1835.  That  after  Nov- 
ember 1834,  he  refused  to  pay  rent,  and  claimed  to  hold  possession  of  the 
premises  as  tenant  of  the  Bank  of  the  United  States.  That  at  the  time 
the  premises  were  rented  to  the  defendant,  the  said  Sarah  Jane  was  seised 
and  possessed  of  the  same  in  fee-simple.  And  that  about  the  time  of  his 
refusal  to  pay  rent,  notice  was  given  to  the  defendant  to  quit ;  and  also 
afterwards,  in  January  1835.  Upon  this  evidence  the  plaintiffs  rested  their 
case  ;  and  the  defendant's  counsel  moved  the  court  to  instruct  the  jury,  that 
they  were  not  entitled  to  recover  on  the  evidence,  which  instruction  the  court 
refused  to  give  ;  and  the  defendant  excepted  to  this  opinion  of  the  court. 

The  defendant  proved,  that  the  deputy-marshal,  having  a  writ  of 
habere  facias  possessionem  against  the  defendant,  for  the  west  half  of  said 
lot,  but  supposing  the  writ  to  be  for  the  east  half,  of  which  the  defendant 
was  in  possession,  he  was  required  by  the  deputy-marshal  to  surrender  the 
possession  of  the  east  half  of  the  lot  to  the  agent  of  the  Bank  for  the  United 
States ;  and  he  did  surrender  the  possession  to  him,  and  the  defendant 
agreed  to  hold  possession  under  the  bank.  But  the  court  overruled  this 
evidence,  to  which  opinion  of  the  court  the  defendant  also  excepted."  The 
writ  of  error  was  prosecuted  by  the  defendant  in  the  circuit  court. 

The  case  was  argued  by  Coxe^  for  the  plaintiff  in  error  ;  and  by  JSrent 
and  Brent  for  the  defendants. 

The  counsel  for  the plaintijff^  in  error  presented  two  questions  for  the  oon- 
^     ,     sideration  of  the  court  on  the  first  bill  of  exceptions.     *lst.  Whether 

J  in  case  of  a  tenancy  from  month  to  month,  where  the  tenant  held 
over  after  the  expiration  of  the  tenancy,  and  continued  so  to  hold,  without 
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paying  rent,  for  a  period  of  fourteen  months,  the  notice  to  quit  at  the 
expiration  of  the  ensuing  month  was  sufficient.  2d.  Whether  such  notice  as 
was  set  forth  in  the  bill  of  exceptions,  by  an  agent  whose  appointment  was 
merely  oral,  and  the  notice  verbal,  was  sufficient. 

On  the  second  bill  of  exceptions,  the  plaintiff's  counsel  objected  to  the 
rilling  of  the  circuit  court,  by  which  the  objection  of  the  defendants  in  that 
court  to  evidence  offered  by  the  plaintiff  was  refused.  The  defendant,  to 
sustain  the  issue  on  his  part,  produced  a  competent  witness,  who  testified, 
that,  on  the  22d  day  of  November  1834,  he,  as  the  deputy-marshal  of  this 
district,  went  to  the  premises  mentioned  in  the  said  declaration,  then  in  the 
occupancy  of  the  said  defendant,  with  a  writ  of  habere  faciaa posseasiofiem 
against  the  said  defendant,  in  company  with  W.  W.  Corcoran,  the  agent 
of  the  Bank  of  the  United  States,  named  as  the  lessor  of  the  plaintiff  in  said 
writ,  and  which  was  supposed  by  the  said  parties  to  comprehend,  but  did 
not,  in  fact,  comprehend,  the  premises  mentioned  in  the  declaration ;  that 
it  was  then  and  there  represented  to  the  defendant,  by  the  baid  agent  and 
the  marshal,  that  the  latter  had  such  a  writ  for  said  premises,  and  the  said 
defendant,  supposing  it  to  be  such  a  writ  as  represented,  voluntarily  and 
peaceably  surrendered  the  possession  of  said  premises  to  the  said  agent  of 
the  said  bank,  who  indorsed  upon  the  said  writ  and  acknowledgement  of  the 
delivery  of  the  possession  of  the  said  lot  and  premises  therein  described 
to  him  as  such  agent ;  and  afterwards,  on  the  same  day,  the  said  defendant 
entered  into  an  agreement  to  hold  the  said  premises  in  the  declaration 
mentioned,  as  the  tenapt  of  the  said  Bank  of  the  United  States  ;  and  the 
defendant  then  offered  further  to  prove,  that  he,  the  said  defendant,  from 
the  22d  November  1834,  held,  and  still  holds,  possession  of  the  said  premises, 
under  the  said  agreement  last  named,  and  that  the  said  Bank  of  the  United 
States  then  had,  and  now  has,  a  good  and  lawful  legal  title  to  the  said 
premises  ;  to  the  admission  of  the  said  testimony,  so  offered  to  be  given  as 
aforesaid,  the  plaintiff,  by  his  counsel,  objected,  and  the  court  sustained  the 
objection,  and  refused  to  permit  such  testimony  to  be  given. 

JSrent  and  Brenty  for  the  defendants  in  error,  contended  :  1.  That  the 
possession  of  the  premises,  claiming  to  hold  in  fee-simple,  by  the  plaintiffs, 
was  primd  facie  evidence  of  a  fee.  Eicard  v.  Williams^  7  Wheat.  69.  The 
bill  of  exceptions  shows  the  possession  of  the  plaintiffs  below,  and  that  they 
held  in  fee.  2.  Notice  to  quit  is  not  necessary,  when  the  tenant  disclaims. 
Catlin  V.  Wcuhburn,  3  Vt.  '26  ;  Jackeon  v.  Wheeler ^  6  Johns.  272  ;  Jackson 
v.  McLeody  12  Ibid.  182  ;  Cowp.  621  ;  Bull.  N.  P.  96  ;  1  Wheat.  Selw.  686  ;  5 
Am.  Com.  *Law  43-4  ;  3  Pet.  45.  But  if,  in  a  case  like  this,  notice  r  ^. 
to  quit  is  necessary,  it  was  given.  3.  The  defendant,  now  the  plaint-  *■ 
iff  in  error,  being  tenant,  could  not  dispute  the  title  of  his  landlord.  Jack- 
son V.  McLeody  12  Johns.  182  ;  3  Ibid.  223,  504  ;  Blight* s  Lessee  v.  Rochester^ 
7  Wheat  636  ;  WiUihon  v.  Watkins,  3  Pet.  47  ;  6  Am.  Com.  Law,  41,  42  ;  1 
Wheat.  Selw.  666-7.  4.  The  plaintiff  in  error  cannot,  by  a  constructive 
ouster  and  attornment,  set  up  an  adverse  title  ;  and  if  he  could,  the  attorn- 
ment, through  mistake,  is  void.  Love  v.  Dennis^  1  Harper  (S.  C.)  70  ; 
1  Marsh.  668  ;  6  Taunt.  206  ;  8  Eng.  Com.  Law  237,  239 ;  9  Ibid.  10 ;  18 
Ibid.  68-9 ;  8  Pet.  43  ;  Wilkins  v.  Mayor,  6  Har.  <fe  Johns.  633  ;  1  T.  R 
740;  8  Ibid.  14  ;  9  Ibid.  62  ;  2  Stark,  on  £vid.  632.     6.  The  bank  of  the 
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United  States  cannot  be  received  in  this  case  to  defend  the  title  of  the  ten- 
ant to  the  plaintiff,  in  the  circuit  court.  1  Chitty's  Plead.  134  ;  3  Com.  Dig. 
619,  582  ;  4  Maule  A  Selw.  347.  6.  The  demise  by  Brown  and  wife  is  well 
laid.     2  Chitty's  Plead.  878,  note  t. 

McLean,  Justice,  delivered  the  opinion  of  the  c6nrt.  After  stating  the 
case  : — ^The  counsel  for  the  plaintiffs  contend,  that  the  ruling  of  the  court 
was  erroneous,  and  that  the  declaration  is  essentially  defective.  It  appears 
from  the  bill  of  exceptions,  that  the  plaintiffs  not  only  proved  title,  but  also 
that  the  defendant  entered  into  the  possession  of  the  premises  under  their 
title,  as  tenant.  These  facts  being  proved,  the  court  very  properly  refused 
to  instruct  the  jury,  as  stated  in  the  first  bill  of  exceptions,  that  the  plaint- 
iffs were  not  entitled  to  recover. 

And  there  is  no  doubt  that  the  court  properly  excluded  the  evidence 
stated  in  the  second  bill  of  exceptions.  The  writ  of  possession,  which  is 
admitted  to  have  been  issued  in  pursuance  of  the  judgment,  did  not  call  for 
the  east  half  of  the  lot,  of  which  the  defendant  was  in  possession,  and  the 
marshal  had  no  right  to  change  his  possession  of  this  lot.  And  the  attorn- 
ment to  the  agent  of  the  bank  was  voluntary,  and  without  authority.  The 
well-established  principle,  therefore,  that  a  tenant  shall  not  be  permitted  to 
dispute  his  landlord's  title,  excludes  the  defendant  from  setting  up  the  title 
of  the  bank. 

The  objection  as  to  the  sufficiency  of  the  notice  to  the  defendant  cannot 
be  sustained.  He  had  disclaimed  his  landlord's  title  and  attorned  to  the 
bank.  Under  such  circumstances,  he  was  not  entitled  to  notice.  3  Pet.  48; 
I  Wheat.  Selw.  585.  But  if  notice  to  quit  had  been  necessary,  it  was  given; 
and,  as  appears  from  the  bill  of  exceptions,  all  objection  to  its  **  sufficiency 
and  legality"  was  waived  by  the  defendant. 

The  declaration,  it  is  insisted,  is  defective  in  several  particulars. 
^    1     *That  the  demises  are  inconsistent,  and  that  the  ouster  is  alleged  two 

^  years  before  the  last  demise.  On  the  part  of  the  plaintiff,  it  is  inti- 
mated, that  as  the  case  is  brought  up  on  bills  of  exception,  the  defects  in 
the  declaration  are  not  before  the  court  for  consideration.  The  assignment 
of  errors  is  not  limited  to  the  bills  of  exception,  but  may  embrace  any  errors 
which  appear  on  the  face  of  the  record. 

The  last  demise  is  stated  to  have  been  made  in  1836,  and  the  ouster 
alleged,  ^'  by  virtue  of  which  said  several  demises,  the  said  Richard  entered 
into  all  and  singular  the  premises  aforesaid,  with  the  appurtenances  there- 
unto belonging,  and  was  thereof  possessed  ;  and  the  said  Richard  being  so 
thereof  possessed,  the  said  John  Doe,  afterwards,  to  wit,  on  the  25th  day  of 
November,  in  the  year  of  our  Lord  1 836,  with  force  and  arms,"  Ac.  The 
day  of  the  ouster  need  not  be  alleged,  and  it  is  sufficient  if  laid  after  the 
demise.  2  Chit.  881  ;  1  Wheat.  Selw.  590.  In  this  declaration,  it  is  averred, 
that  the  plaintiff  entered  under  the  said  several  demises,  and  being  in  pos- 
session, the  said  John  Doe  afterwards,  to  wit,  on,  &c.  The  specific  date 
under  a  videlicet  was  unnecessary,  and  may  be  rejected  as  surplusage ;  it 
sufficiently  appearing  on  the  face  of  the  declaration,  that  the  ouster  was  after 
the  entry  under  the  several  demises. 

There  is  no  repugnancy  in  the  several  demises  laid  :  one,  in  the  name  of 
Jane  Stinger,  was  before  the  marriage,  and  the  last  demise  being  subsequent 
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to  the  marriage^  it  is  well  laid  in  the  names  of  the  husband  and  wife* 
The  rule  is  well  established,  that  where  the  right  of  entry  is  by  virtae  of 
the  title  of  the  wife,  the  demise  may  be  laid  in  the  name  of  the  husband,  or 
in  the  names  of  both  husband  and  wife.     2  Chit.  878. 

It  is  not  perceived,  how  the  demises  as  laid  in  this  declaration,  can  pre- 
judice the  rights  of  the  defendant  in  an  action  for  the  mesne  profits.  They 
will  enable  the  lessor  of  the  plaintiff  to  recover  the  profits  from  the  time 
the  defendant  refused  to  pay  the  rent,  and  this  he  is  entitled  to.  Upon  the 
whole,  we  think  there  is  no  error  in  the  proceedings  of  the  circuit  oourty  and 
the  judgment  is,  therefore,  affirmed,  with  costs. 

Judgment  affirmed. 

♦Paulina  S.  WnrrmG  and  Helek  B.  Whiting,  Heirs-at-Law  of  p  ^^ 
KuQOLKs  Whittng,  decGased,  Jambs  Biohabdson,  Administra-  '- 
tor  of  RuGOLKS  Whiting,  and  Enfield  Johnson  and  Gabbiel  J.  John- 
son, Appellants,  v.  The  Bank  of  the  United  States. 

Chancery  practice, — Bill  of  review. 

According  to  the  conrae  of  practice  in  the  courts  of  tlie  United  States,  in  chancery  cases,  an 
original  decree  is  to  be  deemed  recorded  and  enrolled,  as  of  the  term  in  which  the  final 
decree  was  passed.'  A  bill  which  seeks  to  have  alleged  errors  revised,  for  want  of  parties,  or 
for  want  of  proper  proceedings  after  the  decree  against  his  heirs,  after  the  decease  of  one  of 
the  parties,  is  certainly  a  bill  of  review,  in  contradistinction  to  a  bill  in  the  nature  of  a  bill 
of  review  ;  which  lies  only  where  there  has  been  no  enrollment  of  the  decree.' 

An  original  bill,  in  the  nature  of  a  bill  of  review,  brings  forward  the  interests  affected  by  the 
decree,  other  than  those  which  are  founded  in  privity  of  representation. 

In  England,  the  decree  always  recites  the  substance  of  the  bill  and  answer,  and  the  pleadings, 
and  also  the  facts  on  which  the  court  founds  |ts  decree :  but  in  America,  the  decree  does  not, 
ordinarily,  recite  these,  and,  generally,  not  the  facts  on  which  the  decree  is  founded ;  with  as, 
the  bill  and  answer,  and  other  pleadings,  together  with  the  decree,  constitute  what  is  properly 
considered  as  the  record. 

The  bill  of  review  must  be  founded  on  some  error  apparent  upon  the  bill,  answer,  and  other 
pleadings  and  decree  ;  a  party  is  not  at  liberty  to  go  into  the  evidence  at  large,  in  order  to 
establish  an  objection  to  the  decree,  founded  on  the  supposed  mistake  of  the  court  in  its  own 
deductions  from  the  evidence.* 

No  party  to  a  decree  can,  by  the  general  principles  of  equity,  claim  a  reversal  of  a  decree,  upon 
a  bill  of  review,  unless  he  has  been  aggrieved  by  it ;  whatever  may  have  been  his  rights  to 
insist  on  the  error,  at  the  original  hearing,  or  on  an  appeal 

A  decree  of  foreclosure  of  a  mortgage  and  sale  are  to  be  considered  as  the  final  decree,  in 
the  sense  of  a  court  of  equity ;  and  the  proceedings  on  the  decree  are  a  mode  of  enforcing  the 
rights  of  the  creditor,  and  for  the  benefit  of  the  debtor ;  the  original  decree  of  foreclosure  is 
final  on  the  merits  of  the  controversy.*  If  a  sale  is  made,  after  such  a  decree,  the  defendant 
not  having  appealed,  as  he  had  a  right  to  do,  the  rights  of  the  purchaser  would  not  be  over- 
thrown or  invalidated,  even  by  a  reversal  of  the  decree. 

After  a  decree  of  foreclosure  of  a  mortgage  and  a  sale,  and  the  death  of  the  defendant  after  the 
decree,  it  is  not  necessary  to  revive  the  prooeeedings  against  the  heirs  of  the  deceased  party, 
before  the  a  sale  of  the  property  can  be  made. 

Whiting  V,  United  States  Bank,  1  McLean  249,  affirmed. 

1  Dexter  v.  Arnold,  6  Mason  808  ;  Jenkins  U.  S.  89;  Thompson  v.  Maxwell,  Id.  897. 

V.  Eldredge,  I  W.  &  M.  61.  «  Bronson  v.  Railroad  Co.,  2  Black  524.  Where 

*  Massie  v.  Graham,  8  McLean  41 ;  Mauro  v.  the  whole  law  of  a  case  is  settled  by  the 
Ritchie,  8  Or.  G.  G.  147  ;  Jenkins  v.  Eldredge,  decree,  and  nothing  remains  to  be  done,  unless 
8  Story  299.  a  new  application  shall  be  made  at  the  foot  of 

*  Dexter  v.  Arnold,  6  Mason  808  ;  Putnam  the  decree,  it  is  a  final  one.  French  v.  Sboe- 
V.  Day,  22  Wall  60 ;  BufBngton  tf.  Harvey,  95  maker,  12  Wall.  S6. 

5 


6  SUPREME  COURT  f  Jan^jr 

Whiting  T.  United  Sutes  Bank. 

Appsal  from  the  Circuit  Court  of  Kentucky.  The  case,  as  stated  in  tbe 
opinion  of  the  court,  was  as  follows  : 

This  was  the  case  of  a  bill,  purporting  to  be  a  bill  of  review.  The  sub- 
stantial facts,  as  they  appeared  on  the  record,  were  as  follows  :  Gabriel  J. 
Johnson,  being  the  owner  in  remainder  of  a  five  acre  lot,  Mo.  9,  in  Louis- 
ville, Kentucky,  of  which  his  mother,  Enfield  Johnson,  was  tenant  for  life, 
under  the  will  of  his  father,  and  being  also  the  owner  in  fee,  by  another 
title,  of  another  piece  of  laud  adjoining  the  five  acre  lot,  a  part  of  the  slip 
No.  2,  on  the  12th  day  of  November,  a.  d.  1818,  conveyed  the  same  in  mort- 
gage to  James  D.  Breckenridge,  to  secure  the  latter  for  his  indorsements  of 
three  certain  notes  of  Johnson  to  Ruggles  Whiting,  each  for  $4000,  and  for 
any  other  notes  and  contracts  which  Breckenridge  should  thereafter  make, 
execute,  accept  or  indorse  for  the  benefit  of  Johnson.  Afterwards,  on  the 
^     ^     9th  day  of  August,  a.  d.  1 820,  *  Johnson,  and  Breckenridge,  as  bis 

-'  surety,  being  indebted  to  the  Bank  of  the  United  States  in  the  sum 
of  $9931.37,  arrangements  were  made  between  them  and  Whiting,  by  which 
Whiting  assumed  the  payment  of  the  same  debt,  and  gave  his  note  there- 
for to  the  bank  accordingly  ;  and  as  security  for  the  due  payment  thereof, 
Johnson  and  his  mother,  Enfield  Johnson,  Breckenridge  and  Whiting,  on 
the  same  day,  executed  a  mortgage  of  the  ^y(i  acre  lot  and  slip  of  land 
above  mentioned  to  the  Bank  of  the  United  States,  reciting,  among  other 
things,  the  foregoing  arrangement.  The  condition  of  the  mortgage,  among 
other  things,  stated,  that  it  was  agreed  by  the  parties,  that  after  the  satis- 
faction of  the  said  demands  due  by  Whiting  to  the  bank,  and  by  Oabriel  J. 
Johnson  to  Whiting,  the  entate,  or  the  residue  thereof,  or  any  surplus  in 
money,  by  the  sale  thereof,  should  be  paid  or  conveyed  to  Enfield  Johnson, 
or  her  assigns.  The  mortgage  also  contained  a  stipulation  for  the  sale  of 
the  premises,  to  meet  the  payment  of  the  debt  due  to  the  bank.  In  April 
1823,  the  debt  due  and  thus  secured  to  the  bank  remaining  unpaid,  a  bill 
for  a  foreclosure  and  sale  was  brought  by  the  bank,  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kentucky  ;  and  to  that  bill  Gabriel  J. 
Johnson,  Eafield  Johnson  and  Whiting  were  made  parties  ;  but  Brecken- 
ridge was  not  made  a  party.  At  the  November  term  of  the  circuit  court, 
A.  D.  18!?6,  a  decree  of  foreclosure  of  all  the  equity  or  right  of  redemption 
of  the  defendants  in  the  mortgaged  premises,  was  passed  ;  and  a  further 
decree,  that  the  premises  should  be  sold  by  commissioners.  The  sale  took 
place  accordingly  ;  the  bank  became  the  purchasers,  and  the  sale  was  con* 
firmed  by  the  circuit  court,  at  May  term  18*27.  In  the  intermediate  time 
between  the  original  decree  of  foreclosure  and  the  sale,  viz.,  on  the  26th  of 
February  1827,  Whiting  died,  in  Massachusetts,  leaving  the  plaintiffs  in  the 
present  bill,  Paulina  Whiting  and  Helen  B.  Whiting,  and  one  L.  R.  Whit- 
ing (since  dead  without  issue),  his  children  and  heirs-at-law — who  were  then 
infants  under  age  ;  and  the  youngest,  Helen,  did  not  come  of  age  until 
1831. 

The  present  bill  was  brought  by  Paulina  Whiting  and  Helen  B.  Whit- 
^^S9  ^7  J&nies  Richardson,  administrator  of  Ruggles  Whiting,  and  by 
Gabriel  J.  Johnson  and  Enfield  Johnson,  against  the  Bank  of  the  United 
States  ;  and  after  stating  the  proceedings  in  the  original  suit  upon  the  mort- 
gage, and  that  the  sale  was  made  at  a  great  sacrifice  of  the  property,  it 
relied  on  the  following  grounds  of  error  in  the  proceeding,  decree  and  sale 
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in  the  original  suit.  1.  That  it  was  irregalar  and  erroneous,  to  entertain 
the  billy  and  pronounce  the  decree  for  foreclosure  and  sale,  without  Brecken- 
ridge  being  made  a  party  defendant.  2.  That  it  was  irregular  and  errone- 
ous, to  sell  the  property  mortgaged,  without  a  revival  of  the  suit  against 
the  heirs  of  Whiting.  3.  That  it  was  unjust  and  oppressive,  to  sell  in  the 
manner  and  at  the  price  at  which  the  sale  took  place. 

The  answer  of  the  bank  denied  all  equity  in  the  plaintiffs,  and  insisted, 
that  the  decree  and  sale  were  fair  and  just.  It  also  denied,  that  ^  ^ 
*Whiting  and  Breckenridge  had  any  title  to  the  property  ;  and  I- 
insisted,  that  they  joined  in  the  mortgage  merely  to  complete  the  arrange- 
ments made  between  Johnson  and  themselves.  It  also  denied,  that  the  death 
of  Whiting  was  known  at  the  time  of  the  sale.  It  stated,  that  the  property 
was,  after  the  purchase  by  the  bank,  improved,  and  parts  thereof  sold  to 
bond  fide  purchasers,  for  valuable  considerations;  and  by  reason  of  the 
improvements,  and  the  extension  of  the  city,  parts  of  the  grounds  so  sold 
were  now  among  the  most  beautiful  and  densely-built  parts  of  the  city* 
The  answer  also  stated,  that  Whiting  died  insolvent  and  deeply  indebted  to 
the  bank,  by  certain  other  judgments  and  notes. 

The  case  was  argued  by  Uhdertoood,  at  the  bar,  and  by  a  printed  argu- 
ment submitted  by  Zovering,  for  the  appellants  ;  and  by  Sergeant^  for  the 
appellees. 

For  the  appellants^  Paulina  and  Helen  Whiting,  it  was  contended,  they 
had  an  evident  interest  in  the  land.  Being  all  infants  at  the  death  of  their 
father,  in  February,  and  at  the  rendition  of  the  last  decree  in  May,  they  are 
within  the  exceptions  of  every  statute  of  limitations  operating,  by  direct  or 
remote  analogy,  on  this  case  ;  and  their  rights  being  joint,  the  disabilities 
must  be  removed,  before  the  statute  can  run.  In  England,  the  limitation  to 
bills  of  review  is  twenty  years,  and  by  the  law  of  the  United  States,  five 
years,  on  writs  of  error  ;  which  furnishes  the  criterion  in  this  case.  Act  of 
the  Legislature  of  Kentucky  of  1816 ;  Mat/  v.  Marshy  2  Litt.  148.  The 
interest  of  Whiting  in  the  land  was  also  certain  and  evident,  and  material 
The  title  to  the  bank  was  his  only  security  for  a  part,  at  least,  of  his  large 
demand,  and  the  only  consideration  for  his  assumption  of  the  debts  of  John- 
son to  the  bank.  The  hopeless  insolvency  of  Johnson  rendered  the  security 
of  the  land  the  only  means  of  indemnity  for  his  responsibility  for  the  debt 
of  $10,000 — the  bank  held  the  property  as  a  trustee  for  his  benefit. 

The  proceeding  in  the  original  cause  was  to  be  regulated  by  the  laws  of 
Kentucky ;  and  as  Breckenridge  had  an  interest  in  the  property,  he  should 
have  been  made  a  party.  The  record  shows  the  existence  of  this  interest^ 
and  he  has  been  deprived  of  it  by  the  decree  of  the  court ;  and  yet  no  notice 
of  the  proceedings  has  been  given  to  him.  By  the  laws  of  Kentucky,  the 
assignee  of  a  promissory  note  is  liable  to  the  assignor,  if  due  diligence  has 
not  been  used  to  collect  the  note ;  and  Breckenridge  was  the  indorser  of 
notes  given  for  a  steamboat.  Whiting  had  proceeded  on  the  notes,  against 
Johnson,  and  had  obtained  judgment  against  Johnson.  He  then  made  an 
agreement  to  discharge  Johnson,  holding  Breckenridge  liable  on  his  indorse- 
ments. The  mortgage  was  the  means  of  indemnity  to  Breckenridge,  and 
for  this  reason,  he  was  a  necessary  party  in  the  proceedings  to  foreclose. 
Any  balance  M'hioh  should  remain  after  paying  the  debt  to  the  bank,  would 
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have  been  applied  for  the  relief  of  Breckenridgey  on  the  notes  of  Johnson. 
^Q  1     Morret  v.  Weatemey  *2  Vern.  663  ;  Haines  v.  Beachy  8  Johns.  Ch. 

J  466  ;  4  Ch.  Rep.  605  ;  Misworth  v.  Lambert^  6  Ibid.  460  ;  6  Wheat, 
813  ;  CaldvoeU  v.  Taggart^  4  Pet.  190  ;  Mayo  v.  Tompkies^  6  Manf.  620. 

The  sale  of  the  property,  after  the  decree  of  foreclosure,  was  irregular, 
without  reviving  the  proceedings  against  the  representatives  of  Whiting. 
His  death  before  the  sale  made  it  as  necessary  to  make  his  heirs  and  repre- 
sentatives parties,  as  it  was  originally  necessary  to  make  Whiting  a  party. 
If  it  be  said,  that  there  was  a  right  to  sell  under  a  levy  made  before  the 
death  of  the  defendant ;  a  number  of  authorities  sustain  the  contrary  posi- 
tion. The  party  defendant  has  a  right  to  come  in,  after  a  sale,  and  object  to 
it,  if  anything  in  the  proceedings  has  been  irregular  or  illegal.  If  the  return 
to  the  order  of  sale  had  stated  that  all  the  parties  were  dead,  would  the  court 
have  confirmed  the  sale  ?  By  the  laws  of  Kentucky,  the  defendant  has  a 
right  to  point  out  what  part  of  the  estate  may  be  sold  under  an  order  of  sale. 
The  necessity  of  the  presence  of  the  defendant  at  the  sale,  is  therefore  ap- 
parent. Both  Breckenridge  and  Whiting  were  dead,  at  the  time  of  the  sale, 
and  yet  the  sale  was  confirmed.  The  decree  confirming  the  sale  should 
therefore  be  opened,  and  the  parties  now  before  the  court  should  be  allowed 
to  come  in  and  redeem.  Allen  v.  JBelcherSj  2  Hen.  A  Munf.  696.  Also, 
Mackey  v.  BeUy  2  Munf.  623  ;  Zovell  v.  Dana,  Ibid.  367  ;  JFbrman  v.  Muni, 
Ibid.  622. 

The  interest  in  the  complainants  is  sufficient  for  a  bill  of  review  ;  4  J.  J. 
Marsh.  600.  This  case  shows  that  a  bill  of  review  will  lie  in  such  a  mat- 
ter as  that  now  presented  to  the  court.  This  case  will  be  decided  by  the 
cases  which  have  been  decided  in  the  courts  of  Kentucky.  In  Kentucky, 
bills  of  review  are  allowed  for  errors  on  the  face  of  the  record,  and  not  in 
cases  where  the  error  is  in  the  decree  only.  In  Kentucky,  a  bill  of  review 
lies  for  any  error  in  the  proceedings  in  the  case.  There,  the  decree  does  not, 
as  in  England,  set  forth  the  whole  matter  in  the  cause  ;  and  to  deny  a  bill 
of  review,  on  the  principles  which  apply  to  the  cases  in  the  court  of  chancery 
in  England,  would  be  to  deny  it  altogether.  If  this  is  the  law,  and  it  will 
not  be  denied,  the  record  exhibits  such  errors  as  may  be  brought  before  the 
court  by  a  bill  of  review.  Breckenridge  was  a  necessary  party.  He  had  a 
deep  interest  in  the  proceedings  against  the  land. 

No  exception  will  lie  to  the  bill,  ou  the  ground  of  the  interference  of  the 
statute  of  limitations.  It  was  filed  within  five  years  after  the  sale,  and 
the  termination  of  the  minority  of  the  children  of  Whiting.  The  law  of  the 
United  States  saves  the  rights  of  minors. 

While  it  is  admitted,  that  no  case  has  been  cited,  in  which  a  bill  of  review 
has  been  sustained,  principally  like  that  now  before  the  court ;  yet  it  is 
claimed,  that  in  such  a  case,  a  writ  of  error  would  lie,  if  the  proceedings 
had  been  at  law  ;  and  the  bill  of  review  in  a  chancery  case  is  analogous  to 
a  writ  of  error  in  a  case  at  law.  The  argument  for  the  appellees  is,  that  if, 
♦inl     ^^  ^^®  course  of  the  proceedings  *to  sell  the  property,  exceptions  were 

J  not  taken  to  their  regularity,  they  cannot  now  be  taken  notice  of  by 
a  bill  of  review.  Yet  writs  of  error  are  maintained  in  suits,  on  the  ground 
of  want  of  parties.  The  practice  is  to  send  back  the  proceedings,  and  allow 
amendments  to  be  made  which  will  bring  the  merits  of  the  case  forward. 
This  is  a  similar  case.     6  J.  J.  Marsh.  197.     The  heirs  may  come  in  and 
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show  they  were  not  parties  to  the  sale,  and  may  examine  the  manner  in 
which  it  was  conducted.    This  is  essential  to  the  proceedings  in  the  case. 

It  is  said,  that  the  decree  is  final  on  the  order  of  foreclosure  of  the  mort- 
gage ;  but  this  is  erroneous.  The  proceedings  in  the  case  are  not  final,  until 
the  property  is  sold,  and  the  proceedings  of  sale  confirmed  by  the  court. 
The  equity  of  redemption  continues,  until  the  sale  of  the  property  and  the 
ratification  of  the  sale.  A  party  who  has  a  decree  of  foreclosure  in  his 
favor,  in  proceedings  on  a  mortgage,  cannot  hold  the  property  under  the 
decree.  By  the  decisions  of  the  courts  of  Kentucky,  a  sale  of  the  mortgaged 
premises  must  be  made,  and  the  residue  of  the  proceeds  of  the  sale,  after 
payment  of  the  debt,  must  be  paid  to  the  mortgagor.  Suppose,  part  of  the 
estate  sold  and  the  mortgage  satisfied ;  does  not  the  residue  belong  to 
the  mortgagor?  This  shows  a  continuing  interest  in  the  property  mort- 
gaged, until  the  proceedings  of  sale  are  completed. 

Sergeanty  for  the  appellees. — The  objections  by  the  appellants  are  to  the 
sale  of  the  property.  The  first  matter  to  be  noticed  is,  that  the  interests  in 
the  land  sold  under  the  decree  of  foreclosure,  have  essentially  changed.  The 
property  has  been  sold  without  warranty,  and  large  and  expensive  buildings 
have  been  erected  upon  it.  This  is  stated  in  the  answer  of  the  Bank  of  the 
United  States  to  the  complainants'  bill ;  and  in  the  agreed  statement  of 
facts.  ''  It  is  admitted,  that  the  bank  pulled  down  a  plain  brick  dwelling- 
house,  as  appears  in  said  bill.  No.  2,  on  said  lot  where  Fifth  Cross  street, 
if  extended,  would  run  and  extend  said  street  to  Walnut  street,  and  they 
sold,  as  stated  in  the  answer,  to  different  persons,  and  the  improvements 
stated  of  the  Roman  Catholic  church  and  others,  extension  of  the  street  and 
other  improvements  have  been  made  and  put  upon  the  ground,  and  that  the 
persons  named  are  living  on  the  lot  aforesaid."  All  these  persons  have 
expended  large  sums  in  the  improvement  of  the  property,  and  the  question 
before  the  court  is,  whether  all  that  was  done  in  1827  shall  be  undone  ;  and 
the  parties  be  permitted  to  come  in  and  redeem.  This  is  what  is  asked.  It 
is  not  the  course  of  a  court  of  equity,  on  a  bill  of  review,  to  bring  into 
review  what  has  been  decided.  If  such  a  bill  were  allowed,  it  would  be  in 
the  nature  of  an  answer,  and  bring  again  into  controversy  all  that  had  been 
passed  upon  by  the  court.  The  res  a^pidicata  is  in  equity  as  at  law.  The 
rale  must  be  the  same. 

There  are  bills  of  review  in  the  nature  of  original  bills,  as  when  *a  ^^ 
person  has  not  been  made  a  party  to  the  original  proceedings,  and  ^ 
may  be  affected  by  them.  Mr.  Breckenridge  might  in  this  case  have  come 
io,  if  he  had  been  injured.  There  are  two  other  descriptions  of  bills 
of  review,  in  England.  1.  A  bill  filed  after  the  original  bill  has  been 
enrolled,  or  there  has  been  a  final  decree.  2.  A  bill  filed  when  the  decree 
has  not  been  made,  and  before  enrollment.  The  error  must  be  apparent 
on  the  face  of  the  decree,  and  the  court  cannot  go  into  the  evidence  in  the 
original  proceedings.  Story's  Equity  334;  Lord  Eldon,  in  Perry  v.  Phelips, 
17  Ves.  178.  No  persons  but  parties  or  privies  can  have  a  bill  of  review. 
Oilb.  For.  Rom.  186 ;  Slingshy  v.  Hale^  1  Chan.  Cas.  122.  And  none  but 
those  who  have  an  interest  in  the  proceedings  can  maintain  such  a  bill ;  nor 
unless  they  suffer  from  the  particular  error  assigned,  or  pointed  out  in  the 
decree.    Webb  v.  PeU^  3  Paige  368  ;  Mitford  (by  Jeremy)  205.    Other  per- 
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80ns  in  ioterest,  aad  privies  in  title  or  estate,  who  are  aggrieved  by  the 
decree,  may  have  an  original  bill  in  the  nature  of  a  bill  of  review,  so  far  as 
their  own  interests  are  concerned.     Wyatt  98,  100  ;  Mitf.  92. 

Opportunities,  during  the  proceedings  on  a  bill  in  chancery,  to  interpose 
and  correct  errors,  are  always  afforded,  as  by  demurrer  or  by  plea,  when 
proper  parties  may  be  introduced.  16  Yes.  325  ;  Cowp.  185  ;  3  Paige  222  ; 
2  Ibid.  281.  The  court  will  then  decide  on  the  matters  presented,  and  if 
necessary,  there  may  be  an  amended  bill,  or  a  supplemental  bill.  But  such 
a  decision  would  not  be  an  error  in  the  decree,  to  entitle  to  a  bill  of  review. 
This  is  much  stronger  where  a  party  has  been  omitted  and  does  not  com- 
plain; as  in  the  case  before  the  court,  in  which  Breckenridge  is  not  a 
party. 

But  in  addition  to  all  these  matters,  Whiting  had  not  a  title  to  the  prop- 
erty, nor  any  interest  in  it.  It  had  never  been  his,  and  the  proceeding  to 
foreclose  against  him,  divested  every  equitable  claim  he  could  set  up.  The 
decree  of  foreclosure  was  in  the  lifetime  of  Whiting,  barring  him  and  his 
heirs,  and  the  statute  of  limitations  began  to  run  from  the  time  of  the 
decree.  An  execution  levied  does  not  stop  by  the  death  of  the  party.  The 
pale  did  not  require,  as  a  prerequisite  to  its  proceeding  and  completion, 
that  the  heirs  should  be  brought  in. 

Finally,  the  bill  of  review  is  barred  by  length  of  time.  ElmendorfY. 
Taylor^  10  Wheat.  152.  More  than  five  years  have  elapsed  from  the  decree 
to  the  filing  of  the  bill  of  review.  The  statute,  as  has  been  said,  began  to 
run  its  course  in  the  life  of  Whiting  ;  and  it  was  not  stopped  by  disabilities 
occurring  on  bin  death. 

Story,  Justice,  delivered  the  opinion  of  the  court. — This  is  the  case  of 
a  bill,  purporting  to  be  a  bill  of  review.  The  substantial  facts,  as  they 
appear  on  the  record,  are  as  follows  :  Gabriel  J.  Johnson,  being  the  owner 
^     -     in  remainder  of  a  lave  acre  lot  *No.  9,  in  Louisville,  Kentucky,  of 

J  which  his  mother,  Enfield  Johnson,  was  tenant  for  life,  under  the 
will  of  his  father,  and  being  also  the  owner  in  fee,  by  another  title,  of 
another  piece  of  land  adjoining  the  five  acre  lot  (a  part  of  the  slip  No.  2), 
on  the  12  day  of  November,  a.  d.  1818,  conveyed  the  same  in  mortgage  to 
James  D.  Breckenridge,  to  secure  the  latter  for  his  indorsements  of  three 
certain  notes  of  Johnson  to  Ruggles  Whiting,  each  for  $4000,  and  for  any 
other  notes  and  contracts  which  Breckenridge  should  thereafter  make,  exe- 
cute, accept  or  indorse,  for  the  benefit  of  Johnson.  Afterwards,  on  the 
9th  day  of  August,  a.  d.  1 820,  Johnson,  and  Breckenridge,  as  his  surety, 
being  indebted  to  the  Bank  of  the  United  States  in  the  sum  of  $9941. 37^ 
arrangements  were  made  between  them  and  Whiting,  by  which  Whiting 
assumed  the  payment  of  the  same  debt,  and  gave  his  note  therefor  to  the 
bank  accordingly ;  and  as  security  for  the  due  payment  thereof,  Johnson 
and  his  mother,  Enfield  Johnson,  Breckenridge  and  Whiting,  on  the  same 
day,  executed  a  mortgage  of  the  five  acre  lot  and  slip  of  land  above  men- 
tioned,  to  the  Bank  of  the  United  States,  reciting,  among  other  things,  the 
foregoing  arrangement. 

The  condition  of  the  mortgage,  among  other  things,  stated,  that  it  was 
agreed  by  the  parties,  that  after  che  satisfaction  of  the  said  demands  due 
by  Whiting  to  the  bank,  and  by  Gabriel  J.  Johnson  to  Whiting,  the  estate, 
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or  the  residae  thereof,  or  any  surplus,  if  money,  by  the  sale  thereof^  should 
be  paid  or  conveyed  to  Enfield  Johnson,  or  her  assigns.  The  mortgage  also 
contained  a  stipulation  for  the  sale  of  the  premises,  to  meet  the  payment  of 
the  debt  due  to  the  bank.  In  April  1823,  the  debt  due  and  thus  secured 
to  the  bank  remaining  unpaid,  a  bill  for  a  foreclosure  and  sale  was  brought 
by  the  bank,  in  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky  ;  and  to  that  bill,  Gabriel  J.  Johnson,  Enfield  Johnson,  and  Whit- 
ing were  made  parties ;  but  Breckenridge  was  not  made  a  party.  At  the 
November  term  of  the  circuit  court,  a.  d.  1826,  a  decree  of  foreclosure  of 
all  the  equity  or  right  of  redemption  of  the  defendants  in  the  mortgaged 
premises  was  passed ;  and  a  further  decree,  that  the  premises  should  be 
sold  by  commissioners.  The  sale  took  place  accordingly  ;  the  bank  became 
the  purchasers  ;  and  the  sale  was  confirmed  by  the  circuit  court,  at  the  May 
term  1827.  In  the  intermidiate  time  between  the  original  decree  of  fore- 
closure and  the  sale,  viz.,  on  the  26th  of  Ft'bruary  1827,  Whiting  died,  in 
Massachusetts,  leaving  the  plaintiffs  in  the  present  bill,  Paulina  Whiting 
and  Helen  B.  Whiting,  and  one  L.  B.  Whiting  (since  dead  without  issue), 
his  children  and  heirs-at-law ;  who  were  then  infants  under  age ;  and  the 
youngest,  Helen,  did  not  come  of  ag^^  until  1831. 

The  present  bill  is  brought  by  Paulina  Whiting  and  Helen  B.  Whiting, 
by  James  Richardson,  administrator  of  Ruggles  Whiting,  and  by  Gabriel 
J.  Johnson  and  Enfield  Johnson,  against  the  Bank  of  the  United  States  ; 
and  after  stating  the  proceedings  in  the  original  suit  upon  the  mortgage, 
and  that  the  sale  was  made  at  a  great  *saorifioe  of  the  property,  it  .^ 
relies  on  the  following  grounds  of  error  in  the  proceedings,  decree  ^ 
and  sale  in  the  original  suit.  1.  That  it  was  irregular  and  erroneous,  to 
entertain  the  bill  and  pronounce  the  decree  for  foreclosure  and  sale,  without 
Breckenridge  being  made  a  party  defendant.  2.  That  it  was  irregular  and 
erroneous,  to  sell  the  property  mortgaged,  without  a  revival  of  the  suit 
against  the  heirs  of  Whiting.  3.  That  it  was  unjust  and  oppressive,  to  sell 
in  the  manner  and  at  the  price  when  the  sale  took  place. 

The  answer  of  the  bank  denies  all  equity  in  the  plaintiffs,  and  insists, 
that  the  decreee  and  sale  were  fair  and  just.  It  also  denies,  that  Whiting 
or  Breckenridge  had  any  title  to  the  property  ;  and  insists,  that  th^y  joined 
in  the  mortgage  merely  to  complete  the  arrangements  made  between  John- 
son and  themselves.  It  also  denies,  that  the  death  of  Whiting  was  known 
at  the  time  of  the  sale.  It  states,  that  the  property  was,  after  the  purchase 
by  the  bank,  improved,  and  parts  thereof  sold  to  bond  fide  purchasers,  for 
valuable  considerations  ;  and  by  reason  of  the  improvements  and  the  exten- 
sion of  the  city,  parts  of  the  grounds  so  sold  are  now  among  the  most  beau- 
tiful and  densely  built  parts  of  the  city.  The  answer  also  states,  that 
Whiting  died  insolvent  and  deeply  indebted  to  the  bank,  by  certain  other 
judgments  and  notes. 

Such  are  the  material  facts  and  statements  in  the  case,  and  upon  them,  so 
far  at  least  as  the  present  bill  of  review  is  concerned,  there  is  no  contro- 
versy between  the  parties.  The  prayer  of  the  bill  is,  that  the  proceedings 
nay  be  revived  (as  the  word  stands  on  the  record,  probably  by  mistake, 
for  reviewed)  ;  and  that  the  decrees  and  sale  may  be  set  aside ;  that  the 
plaintiffs  may  be  permitted  to  redeem  ;  and  for  other  relief. 

Some  suggestions  have  been  made  as  to  the  nature  and  character  of  the 
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present  bill — whether  it  is  to  be  treated  as  a  bill  of  review,  or  what  other  is 
its  appropriate  denomiDation.  As  the  original  decree  which  it  seeks  to 
review  was,  properly,  according  to  our  coarse  of  practice,  to  be  deemed 
recorded  and  enrolled  as  of  the  term  in  which  the  final  decree  was  passed, 
it  is  certainly  a  bill  of  review,  in  contradistinction  to  a  bill  in  the  nature  of 
a  bill  of  review  ;  which  latter  bill  lies  only  when  there  has  been  no  enroll- 
ment of  the  decree.  Being  a  bill  brought  by  the  original  parties  and  their 
privies  in  representation,  it  is  also  properly  a  bill  of  review,  in  contradis- 
tinction to  an  original  bill  in  the  nature  of  a  bill  of  review  ;  which  latter 
bill  brings  forward  the  interests  affected  by  the  decree  other  than  those 
which  are  founded  in  privity  of  representation.  The  present  bill  seeks  to 
revive  the  suit,  by  introducing  the  heirs  of  Whiting  before  the  court  ;  and 
so  far  it  has  the  character  of  a  bill  of  revivor.  It  seeks  also  to  state  a  new 
fact,  viz.,  the  death  of  Whiting,  before  the  sale ;  and  so  far  it  is  supple- 
mentary. It  is,  therefore,  a  compound  bill  of  review,  of  supplement,  and 
of  revivor  ;  and  it  is  entirely  maintainable  as  such,  i^  it  presents  facts  which 
go  to  the  merits  of  the  original  decree  of  foreclosure  and  sale.^ 

It  has  also  been  suggested  at  the  bar,  that  no  bill  of  review  lies 
^    ,     *for  errors  of  law,  except  where  such  errors  are  apparent  on  the  face 

'  of  the  decree  of  the  court.  That  is  true,  in  the  sense  in  which  the 
language  is  used  in  the  English  practice.  In  England,  the  decree  always 
recites  the  substance  of  the  bill  and  and  answer  and  pleadings,  and  also  the 
facts  on  which  the  court  founds  its  decree.  But  in  America,  the  decree 
does  not  ordinarily  recite  either  the  bill,  or  answer,  or  pleadings  ;  and  gen- 
erally, not  the  facts  on  which  the  decree  is  founded.  But  with  us,  the 
bill,  answer  and  other  pleadings,  together  with  the  decree,  constitute  what 
is  properly  considered  as  the  record.  And  therefore,  in  truth,  the 
rule  in  each  country  is  precisely  the  same,  in  legal  effect ;  although 
expressed  in  different  language ;  viz.,  that  the  bill  of  review  must  be 
founded  on  some  error  apparent  upon  the  bill,  answer  and  other  pleadings, 
and  decree  ;  and  that  you  are  not  at  liberty  to  go  into  the  evidence  at  large, 
in  order  to  establish  an  objection  to  the  decree,  founded  on  the  supposed 
mistake  of  the  court  in  its  own  deductions  from  the  evidence. 

Having  made  these  explanations,  which  seemed  proper  with  reference  to 
the  arguments  pressed  at  the  bar,  we  may  now  return  to  the  consideration 
of  the  direct  points  presented  for  the  consideration  of  the  court.  The 
third  and  last  error  relied  on  in  the  bill,  has  been  abandoned  at  the  argu- 
ment ;  and  therefore,  it  need  not  be  examined.  The  other  two  remain  to  be 
disposed  of. 

And  first,  as  to  the  supposed  error,  in  not  making  Breckenridge  a  party 
to  the  original  bill.  Assuming  that  he  was  a  proper  party  to  that  bill,  still 
it  is  to  be  considered,  that  it  was  an  objection  which  ought  properly  to  have 
been  taken  by  the  present  parties  at  the  original  hearing,  or  upon  the  appeal 
(if  any)  before  the  appellate  court.  And  upon  a  bill  of  review,  it  cannot 
properly  be  relied  on  as  matter  of  error,  unless  it  can  be  shown  that  the 
non-joinder  has  operated  as  an  injury  or  mischief  to  the  rights  of  the  pres- 
ent plaintiffs.  No  such  injury  or  mischief  has  been  shown,  nor  is  pretended. 
Breckenridge  is  not  bound  by  the  original  decree,  because  he  was  no  party 

>  See  Kennedy  v.  Georgia  State  Bank,  8  How.  686. 
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thereto  ;  and  therefore,  his  interests  cannot  be  prejudiced  thereby.  But  if 
they  were,  he,  and  he  alone,  has  a  right  to  complain,  and  to  seek  redress 
from  the  court ;  and  not  the  plaintiffs,  who  are  not  his  representatives,  nor 
intrusted  with  the  vindication  of  his  rights.  Breckenridge  has  made  no 
complaint  and  sought  no  redress.  We  think,  therefore,  that  this  error,  if 
any  there  be,  not  being  to  the  prejudice  of  the  plaintiffs,  cannot  furnish 
any  ground  for  them  to  maintain  the  present  bill ;  for  no  party  to  a  decree 
can,  by  the  general  principles  of  equity,  claim  a*  reversal  of  a  decree,  upon 
a  bill  of  review,  unless  he  has  been  aggrieved  by  it ;  whatever  may  have  been 
his  rights  to  insist  on  the  error,  at  the  original  hearing,  or  on  an  appeal. 

In  the  next  place,  as  to  the  sale  of  the  mortgaged  premises,  after  the 
death  of  Whiting,  without  a  revival  of  the  suit  against  his  heirs.  It  is  not 
even  pretended,  in  the  bill  of  review,  that  there  was  any  fraud  in  the  sale  ; 
nor  upon  the  argument,  has  any  irregularity  even  been  insisted  on.  What, 
then,  is  the  gravamen  f  That  the  land  was  sold  honestly  and  fairly,  but  for 
a  less  price  than  its  real  value.  *Now,  such  an  objection,  even  in  the  ^^ 
mouth  of  Whiting  himself,  if  he  had  been  living,  would  have  con-  ^ 
Btituted  no  valid  objection  to  the  sale,  or  the  confirmation  thereof  ;  but,  at 
most,  would  have  furnished  only  a  motive  to  induce  the  court,  in  its  discre- 
tion, to  have  ordered  a  resale,  or  to  have  opened  the  biddings.  It  would  be 
no  matter  of  error  whatever.  If  this  be  a  correct  view  of  the  subject,  it  is 
plain,  that  the  heirs  of  Whiting  cannot  be  entitled  to  be  put  in  a  better 
predicament  than  Whiting  himself  ;  and  no  decree  in  equity  ought  to  be 
reversed  for  matter  of  mere  favor,  and  not  of  right. 

But  is  the  objection  itself,  in  principle,  well  founded  ?  That  depends 
upon  this — whether  the  decree  of  foreclosure  and  sale  is  to  be  considered  as 
the  final  decree,  in  the  sense  of  a  court  of  equity,  and  the  proceedings  on 
that  decree,  a  mere  mode  of  enforcing  the  rights  of  the  creditor,  and  for  the 
benefit  of  the  debtor ;  or  whether  the  decree  is  to  be  deemed  final  only  after 
the  return  and  confirmation  of  the  sale  by  a  decretal  order  of  the  court.  We 
are  of  opinion,  that  the  former  is  the  true  view  of  the  matter.  The  original 
decree  of  foreclosure  and  sale  was  final  upon  the  merits  of  the  controversy. 
The  defendants  had  a  right  to  appeal  from  that  decree,  as  final,  upon  those 
merits,  as  soon  as  it  was  pronounced,  in  order  to  prevent  an  irreparable  mis- 
chief to  themselves.  For,  if  the  sale  had  been  completed  under  the  decree, 
the  title  of  the  purchaser  under  the  decree  would  not  have  been  overthrown 
or  invalidated,  even  by  a  reversal  of  the  decree  ;  and  consequently,  the  title 
of  the  defendants  to  the  lands  would  have  been  extinguished ;  and  their 
redress,  upon  the  reversal,  would  have  been  of  a  different  sort  from  that 
of  a  restitution  of  the  land  sold.  In  i2ay  v.  Zato^  3  Cranch  179,  it  was  held 
by  this  court,  that  a  decree  of  sale  of  mortgaged  premises,  was  a  final  decree, 
in  the  sense  of  the  act  of  congress,  upon  which  an  appeal  would  lie  to  the 
supreme  court.  This  decision  must  have  been  made  upon  the  general 
ground,  that  a  decree,  final  upon  the  merits  of  the  controversy  between  the 
parties,  is  a  decree  upon  which  a  bill  of  review  would  lie,  without  and  inde- 
pendent of  any  ulterior  proceedings.  Indeed,  the  ulterior  proceedings  are 
but  a  mode  of  executing  the  original  decree,  like  the  award  of  an  execution 
at  law.  If  this  be  the  true  view  of  the  present  decree,  and  the  proceedings 
thereon,  then  it  is  plain,  that  this  bill  of  review  is  not  maintainable  for  two 
reasons,  each  of  which  is  equally  conclusive.    The  first  is,  that  no  error  ii 
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shown  in  the  original  decree,  for  the  only  pretended  error  is  in  the  sale  un- 
der the  decree.  The  second  is,  that  this  bill  Of  review  was  not  brought 
within  five  years  after  the  original  decree  was  rendered  in  the  lifetime  of 
Whiting  ;  and  the  statute  of  limitations,  having  once  begun  to  run,  cannot 
be  stopped  by  any  subsequent  intervening  disabilities. 

If,  then,  the  original  decree  was  unobjectionable  and  conclusive;  if  there 
has  been  no  fraud  in  the  subsequent  sale,  pursuant  to  that  decree  ;  and  if 
there  has  been,  in  a  legal  sense,  no  prejudice  to  any  rights  of  the  plaintiffs 
*16l     ^^  ^^^  original  decree,  or  the  sale,  then,  ^although  there  was  no  revivor 

^  before  the  sale,  there  is  no  error  upon  which  a  bill  of  review  will  lie, 
to  entitle  the  parties  to  a  reversal.  We  do  not  say,  whether  the  circuit  court 
might,  or  might  not,  in  its  discretion,  have  required  a  revival  of  the  suit 
before  the  sale  was  confirmed,  if  the  fact  of  the  death  of  Whiting  had  been 
distinctly  brought  to  its  knowledge.  But  we  do  mean  to  say,  that  the  non- 
revival  was  not  matter  of  error,  for  which  the  proceeding  on  the  sale  under 
the  original  decree  (for  that  is  all  which  the  present  bill  seeks  to  redress) 
can  or  ought  to  be  reversed. 

The  decree  of  the  circuit  circuit,  dismissing  the  bill,  is,  therefore,  affirmed, 
with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Kentucky,  and  was  argued 
by  counsel :  On  consideration  whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  circuit  court  in  this  cause  be  and 
the  same  is  hereby  affirmed,  with  costs. 


*17]    John  T.  Van  Ness  and  William  Jonbs,  Plaintiflb  in  error,  v. 
The  Bank  op  thb  UNiraD  States,  Defendant  in  error. 

Courts  of  the  District  of  Columbia. — Acknowledgment  of  deeds. 

J^ectment, 

The  proceedings  of  the  courts  of  the  state  of  Maryland,  and  the  laws  of  that  state  prior  to  the 
passing  of  laws  by  congress  providing  for  the  government  of  the  district  of  Oolumbia,  were  in 
full  force  and  operation  in  that  part  of  the  district  ceded  by  the  state  of  Maryland  until  con- 
gress had  legislated  for  the  government  of  the  district  of  Columbia ;  and  the  decree  of  the 
court  of  chancery  of  Maryland,  affecting  property  in  the  district  of  Columbia,  in  a  cause 
entertained  in  that  court,  operated  in  the  district,  until  congress  took  upon  itself  the  govern- 
ment of  the  district. 

The  state  of  Maryland,  and  the  United  States,  both  intended  that  suits  pending  in  the  courts 
of  Maryland,  should  be  proceeded  in,  until  the  rights  of  the  parties  should  be  definitively  de- 
cided ;  and  that  the  judgments  and  decrees  there  made,  should  be  as  valid  and  conclusive  as 
if  the  sovereignty  had  not  been  transferred. 

Congress,  by  the  18th  section  of  the  act  of  February  27th,  IdOl,  placed  judgments  and  decrees 
thereafter  to  be  obtained  in  the  state  courts  of  the  state  of  which  the  district  of  Columbia  had 
formed  a  part,  on  the  same  footing  with  judgments  and  decrees  rendered  before. 

If  a  guardian  appointed  by  the  court  of  the  state  of  Maryland,  in  a  cause  instituted  after  oon* 
gross  had  legislated  for  the  district  of  Columbia,  had  been  ordered,  by  a  decree  of  the  court, 
to  make  a  deed  of  lands  within  the  district,  and  had  died,  or  had  refused  to  make  the  con- 
veyance as  ordered,  the  court  of  the  district  would,  on  application,  have  been  bound  to  appoint 
another  person  to  execute  the  deed  ;  and  would  not  have  been  authorized  to  open  again  and 
re-examine  the  questions  which  had  been  decided  in  the  Maryland  court. 

A  deed  was  executed  and  acknowledged  "  W.  M  Duncanson,  guardian  for  MarciaBumes;*'  and 
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acknowledged  bj  the  guardian  "  to  be  his  act  and  deed,  as  guardian  aforesaid,  and  thereby  the 
act  and  deed  of  the  said  Marcia  :'*  this  is  a  good  execution  and  acknowledgment. 

The  acts  of  the  assembly  of  Maryland,  prescribing  the  mode  in  which  deeds  should  be  acknowl- 
edged for  the  conveyance  of  real  property,  were  adopted  by  congress,  in  the  act  assuming 
jurisdiction  in  the  district  of  Columbia,  together  with  the  other  laws  of  Maryland  then  in  force. 
The  acts  of  the  assembly  of  Maryland  rekting  to  the  acknowledgment  of  deeds,  do  not  require 
that  justices  of  the  peace,  or  other  officers  who  have  authority  to  take  acknowledgments,  shall 
describe  in  their  certificates  their  official  character ;  whenever  it  is  established  by  proof,  that 
the  acknowledgment  was  made  before  persons  authorized  to  take  it,  it  must  be  presumed  to 
hare  been  taken  by  them  in  their  official  capacity. ' 

The  soundest  reasons  of  justice  and  policy  seem  to  demand  that  every  reasonable  intendment 
should  be  made,  to  support  the  titles  of  bond  fide  purchasers  of  real  property. 

In  a  declaration  in  ejectment,  various  demises  were  laid,  and  the  verdict  of  this  jury,  and  the 
judgment  of  the  circuit  court,  were  entered  on  one  of  the  demises  only ;  and  It  was  contended, 
that  the  court  ought  not  to  have  entered  a  judgment  on  the  issue  found  for  the  plaintiff,  but 
should  have  awarded  a  venire  de  novo ;  and  that  this  irregularity  might  be  taken  advantage  of 
upon  a  writ  of  error :  Hdd^  that  if  this  objection  had  been  made  in  the  circuit  court,  on  a 
motion  in  arrest  of  judgment,  the  plaintiff  would  have  been  permitted  to  strike  out  all  the 
demises  in  the  declaration  but  that  on  which  the  verdict  was  given ;  the  omission  to  strike  out 
these  demises  was  only,  therefore,  an  omission  of  form ;  and  the  act  6i  congress  of  1789, 
ch.  20,  §  82,  expressly  provides,  that  no  judgment  shall  be  reversed  for  any  defect  or  want  of 
form,  but  that  the  courts  of  the  United  States  shall  proceed  and  give  judgment,  according  as 
the  right  of  the  cause  and  matter  in  law  shall  appear  to  them,  without  regarding  any  imper- 
fections, defects  or  want  of  form  in  the  judgment  or  course  of  proceeding,  except  that  spedaUy 
demurred  to.' 

United  States  Bank  v.  Van  Ness,  6  Cr.  G.  G.  294,  affirmed. 

Ebrob  to  the  Circuit  Court  of  the  District  of  Columbia,  sitting  for  the 
county  of  Washington. 

This  case  came  before  the  court  from  the  district  of  Columbia,  *and     r^i.  g 
was  argued  by  Coscd,  for  the  plaintiffs  in  error ;  and  by  Key^  for  the     '• 
defendants.     The  case  is  fully  stated  in  the  opinion  of  the  court,  delivered 
by- 

Tanbt,  Ch.  J. — This  case  comes  before  the  court  upon  a  writ  of  error, 
directed  to  the  judges  of  the  circuit  court  for  the  district  of  Columbia,  sit- 
ting for  the  county  of  Washington.  It  is  an  action  of  ejectment,  brought 
by  the  Bank  of  the  United  States,  to  recover  sundry  lots  of  ground  in  the 
city  of  Washington.  The  declaration  contains  four  demises,  purporting  to 
have  been  made  for  the  same  premises,  by  different  lessors.  The  jury  found 
for  the  plaintiff,  upon  one  of  the  demises,  but  said  nothing  of  the  other 
three  ;  and  the  judgment  of  the  court  is  entered,  in  like  manner,  upon  the 
particular  demise  on  which  the  jury  found  for  the  plaintiff ;  and  without 
taking  any  notice  of  the  others. 

At  the  trial  in  the  circuit  court,  it  was  admitted,  that  David  Burnes  was 
seised  in  fee  of  the  premises  in  controversy,  in  his  lifetime,  and  that  he 
died  seised  thereof,  intestate,  leaving  Marcia  Burnes  his  only  child  and  heir- 
at-law.  The  plaintiff  in  the  court  below,  then  offered  in  evidence,  the 
exemplification  of  a  record  from  the  court  of  chancery  of  Maryland,  duly 
certified,  by  which  it  appeared,  that  a  certain  Isaac  Pollock,  on  the  17th  of 
May  1800,  filed  his  bill  in  the  said  court,  against  Marcia  Burnes,  then  an 
infant,  in  order  to  obtain  the  conveyance  of  a  large  number  of  lots,  in  the 

^  UaiMd  Stales  Bank  v.  Bennin^  4  Or.  C.      ^Townsend  v.  Jamison,  7  How.  706. 

a  81. 
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city  of  Washington,  among  which  are  the  lots  now  in  controversy  ;  claiming 
the  same  under  a  contract  made  with  David  Burnes,  in  his  lifetime,  which 
had  not  been  carried  into  execution,  by  proper  conveyances,  at  the  time  of 
his  death.  It  further  appeared  by  the  said  record  from  the  court  of  chan- 
cery, that  after  various  proceedings  in  the  case,  the  chancellor,  on  the  Ist 
of  N^ovember  1800,  decreed,  that  upon  the  complainant's  securing  the  pur- 
chase-money, to  the  satisfaction  of  the  chancellor,  the  infant  defendant, 
Marcia  Burnes,  should,  by  William  Mayne  Duncanson,  who  had  been 
appointed  her  guardian  ad  litem,  convey  the  said  lots  to  Pollock  in  fee. 
Afterwards,  further  proceedings  having  been  had,  the  court,  on  the  2Gth  of 
October  1801,  passed  another  decree,  approving  the  security  which  Pollock 
offered  (which  was  security  on  other  real  property),  and  directing  that,  upon 
the  complainant's  executing  mortgages  for  the  said  real  property  to  the  said 
Marcia,  to  secure  the  payment  of  the  purchase-money,  she  should  make  the 
conveyance,  by  her  guardian,  as  directed  by  the  former  decree.  It  is  unne- 
cessary to  state  more  in  detail  the  proceedings  in  the  Maryland  court, 
because,  it  is  admitted,  that  they  were  fully  warranted  by  the  laws  of  that 
state.  The  plaintiff  in  the  circuit  court  offered  also  in  evidence,  together 
with  this  record,  the  deeds  of  mortgage  executed  by  the  said  Pollock,  pur- 
suant to  the  aforesaid  decree  ;  and  also  a  deed  of  conveyance  for  the  said 
lots,  from  Marcia  Burnes  to  Pollock,  executed  by  William  Mayne  Duncan* 
^.^^     son,  as  her  guardian.     This  deed  is  dated  ^^ January  12th,  1802,  after 

^  congress  had  assumed  the  government  of  this  district.  The  defend- 
ant in  the  circuit  court  objected  to  the  admissibility  and  competency  of  all 
the  evidence  above  stated ;  but  the  objection  was  overruled  by  the  court, 
and  this  forms  the  first  exception. 

In  the  further  progress  of  the  trial  in  the  circuit  court,  various  other 
deeds  were  offered  in  evidence  on  the  part  of  the  plaintiff,  in  order  to  show 
a  title  derived  from  Isaac  Pollock  ;  and  among  the  deeds  thus  offered,  was 
one  from  Walter  Smith  to  Benjamin  Stoddart,  dated  March  5th,  1807, 
acknowledged  before  Richard  Parrott  and  Thomas  Corcoran.  This  acknowl- 
edgment was  dated  "District  of  Columbia,  Washington  County,  to  wit :" 
but  it  was  not  stated  in  the  acknowledgment,  nor  did  it  appear  by  that  instru- 
ment, that  Parrott  and  Corcoran  were  justices  of  the  peace  for  Washington 
county.  In  point  of  fact,  however,  they  were  such  justices,  and  it  is  so 
admitted  in  the  exception.  The  defendant  objected  to  the  admissibility 
of  this  deed  ;  and  this  forms  the  substance  of  the  second  exception  ;  for 
although  other  papers  are  mentioned  as  objected  to  at  the  time,  the  only 
point  raised  here,  is  upon  the  acknowledgment  of  this  deed. 

Upon  the  first  exception,  the  plaintiffs  in  error  insist,  that  the  deed  of 
conveyance  from  Marcia  Burnes  to  Pollock,  of  the  12th  of  January  1802, 
executed  by  her  guardian,  as  above  mentioned,  pursuant  to  the  decree  of 
the  Maryland  court  of  chancery,  conveyed  no  title  ;  that  the  sovereignty  of 
Maryland  over  Washington  county,  in  this  district,  having  terminated  on 
the  27th  of  February  1801,  when  congress  assumed  the  jurisdiction,  the 
decree  of  the  state  court  could  not  be  executed,  without  filling  an  exempli- 
fication of  the  record,  according  to  the  13th  section  of  the  act  of  congress  ; 
which  provided  for  the  government  of  the  territory  ;  and  obtaining  an  order 
for  the  execution  of  the  decree,  from  the  chancery  court  of  this  district. 
This  objection  cannot  be  sustained.  The  act  of  assembly  of  Maryland,  of 
16 


1839]  OP  THE  UNITED  STATES.  19 

Van  Ness  v.  United  States  Bank. 

1791,  ch.  46,  which  ceded  the  territory  to  the  United  States,  provided,  "that 
the  jurisdiction  of  the  laws  of  the  state  over  the  persons  and  property  of 
individuals  residing  within  the  limits  of  the  cession,  should  not  cease  or  deter- 
mine, until  congress  should  by  law  provide  for  the  government  thereof, 
under  their  jurisdiction."  The  United  States  accepted  the  cession  made  by 
this  law  of  the  state ;  and  the  conditions  above  mentioned,  therefore,  formed 
a  part  of  the  contract  between  the  parties  ;  and  consequently,  the  laws  of 
Maryland,  and  the  jurisdiction  of  its  courts,  continued  in  full  force,  until 
congress  took  upon  itself  the  government  of  the  district ;  and  as  it  was 
uncertain,  at  what  time  the  United  States  would  assume  the  jurisdiction,  it 
must  have  been  foreseen,  that  whenever  that  event  should  happen,  many 
suits  would  be  found  pending  and  undertermined  in  the  state  courts.  It 
was  certainly  not  the  intention  of  the  parties  to  the  cession,  that  such  suits 
should  abate,  and  *tbat  individuals  who  had  rightfully  instituted  pro-  . -^^n 
ceedings  in  the  tribunals  of  the  stale,  and  incurred  the  expense  and  '- 
delays  which  are  unavoidable  in  such  cases,  should,  immediately  upon  the 
assumption  of  jurisdiction  by  the  United  States,  be  compelled  to  abandon 
the  state  courts,  and  to  begin  anew  in  the  courts  of  the  district.  There 
could  be  no  reason  of  policy  or  justice  for  adopting  such  a  measure  :  and 
without  stopping  to  inquire  what,  upon  general  principles  of  law,  would  be 
the  effect  of  a  cession  of  territory,  upon  suits  then  pending  in  the  courts  of 
the  ceding  sovereignty,  it  is  evident,  that  in  this  case,  the  state  and  the 
United  States  both  intended,  that  the  suits  then  pending  in  the  Maryland 
tribunals  should  be  proceeded  in,  until  the  rights  of  the  parties  should  be 
finally  decided  ;  and  that  the  judgments  and  decrees  there  made,  should  be 
as  valid  and  conclusive  as  if  the  sovereignty  had  not  been  transferred. 

We  have  already  stated  the  provisions  of  the  act  of  assembly  of  Mary- 
land ;  and  congress,  in  assuming  the  jurisdiction,  recognised  the  rights  of 
the  state  courts,  and  by  the  Idth  section  of  the  act  of  February  27th,  1801, 
placed  judgments  and  decrees  thereafter  to  be  obtained  in  the  state  courts, 
10  suits  then  pending,  upon  the  same  fooling  with  judgments  and  decrees 
rendered  before.  In  either  case,  upon  filing  an  exemplification  of  the  pro- 
ceedings had  in  the  state  courts,  it  authorized  process  of  execution  from  the 
district  court  of  the  United  States,  in  the  same  manner  as  if  the  judgment 
or  decree  had  been  there  rendered.  It  makes  no  exception  in  regard  to  real 
property  situated  in  the  district ;  and  the  rights  to  such  property  then  in 
litigation  are  placed  on  the  same  ground  with  rights  to  personal  property 
and  personal  rights,  and  like  them,  are  left  to  the  final  adjudication  of  the 
courts  of  the  states.  And  although,  upon  a  strict  and  technical  construc- 
tion of  the  Idth  section  of  the  act  of  congress  before  referred  to,  it  may  be 
doubted,  whether  this  decree  falls  within  that  description  of  judgments  and 
decrees  for  which  provision  is  there  made  ;  yet,  when  the  conditions  upon 
which  the  cession  was  made  by  Maryland,  and  accepted  by  congress,  are 
considered,  it  is  very  clear,  that  if  the  guardian  appointed  by  the  state  court 
had  died,  or  had  refused  to  make  the  conveyance  as  ordered,  the  court  of 
this  district  would,  upon  the  application  of  Pollock,  have  been  bound  to 
appoint  another  person  to  execute  the  deed,  and  would  not  have  been  author- 
ized to  open  again  and  re-examine  the  questions  which  had  been  decided  in 
the  Maryland  court.  And  in  such  a  case,  the  conveyance  to  Pollock,  by  the 
infant  heiress  of  Bumes,  would  have  owed  its  validity  altogether  to  the 
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decree  of  the  state  tribunal ;  and  the  title  of  the  grantee  would  have 
received  no  additional  strength  from  the  order  of  the  district  court.  We 
can,  therefore,  see  no  necessity  for  an  order  from  that  court,  when  the 
guardian  appointed  was  willing  to  execute  it,  and  did  execute  it,  in  obedi- 
ence to  the  decree  of  the  Maryland  court. 

An  objection  has  also  been  taken  to  the  manner  in  which  this  deed  is 
signed  and  acknowledged.  It  is  signed,  *'  W.  M.  Duncanson,  guardian  for 
4,211     Marcia  Bumes  ;"  and  he  acknowledges  it  ^'  to  be  *his  act  and  deed, 

^  as  guardian  as  aforesaid,  and  thereby  the  act  and  deed  of  the  said 
Marcia."  It  is  argued,  that  it  should  have  been  signed  '^  Marcia  Bumes, 
by  her  guardian  W.  M.  Duncanson,"  and  in  like  manner  acknowledged  '*  as 
her  act  and  deed."  This  is  a  case,  where  no  question  arises  as  to  the  man- 
ner of  executing  an  authority  given  by  private  persons,  as  to  which  the  case 
of  the  Lessee  of  Clarke  v.  CourUieyy  5  Pet.  319,  349-60,  may  justly  apply. 
But  this  the  case  where  an  authority  is  to  be  exercised  under  the  decree  of  a 
court  of  chancery,  and  therefore,  where  a  liberal  construction  may  and  ought 
to  prevail.  These  two  forms  of  signature  and  acknowledgment  mean  pre- 
cisely the  same  thing  ;  and  as  this  deed  substantially  conforms,  in  the  man- 
ner of  its  execution,  to  the  directions  contained  in  the  decree,  we  consider 
it  to  be  valid  and  effectual  to  convey  the  property  therein  mentioned. 

Upon  the  second  exception,  the  plaintiff  in  error  contends,  that  the 
acknowledgment  of  the  deed  from  Walter  Smith  to  Benjamin  Stoddart  is 
defective,  and  the  deed  inoperative,  because  it  does  not  appear  in  the  cer- 
tificate of  acknowledgment,  indorsed  upon  the  deed,  that  the  persons  before 
whom  it  was  made  were,  at  that  time,  justices  of  the  peace  for  Washington 
county  ;  and  he  insists,  that  this  omission  cannot  be  supplied  by  parol. 
This  question  depends  upon  the  construction  of  the  acts  of  assembly  of 
Maryland,  which  prescribe  the  mode  in  which  deeds  shall  be  acknowledged 
for  the  conveyance  of  real  property  ;  those  acts  of  assembly  having  been 
adopted  by  congress,  in  the  act  assuming  jurisdiction,  together  with  the 
other  laws  of  Maryland  then  in  force.  We  perceive  nothing  in  the  Mary- 
land acts  of  assembly  which  requires  justices  of  the  peace  or  other  oflScers, 
to  describe  in  their  certificates,  their  ofiicial  characters.  It  is,  no  doubt, 
usual  and  proper  to  do  so,  because  the  statement  in  the  certificate  is  primd 
facie  evidence  of  the  fact,  where  the  instrument  has  been  received  and 
recorded  by  the  proper  authority.  But  such  a  statement  is  not  made  neces- 
sary by  the  Maryland  statutes.  And  whenever  it  is  established  by  proof, 
that  the  acknowledgment  was  made  before  persons  authorized  to  take  it,  it 
must  be  presumed  to  have  been  taken  by  them  in  their  official  capacity  ; 
and  when  their  official  characters  are  sufficiently  shown  by  parol  evidence, 
or  by  the  admissions  of  the  parties,  we  see  no  reason  for  requiring  more, 
where  the  acts  of  the  legislature  have  not  prescribed  it.  On  the  contrary, 
the  soundest  principles  of  justice  and  policy  would  seem  to  demand,  that 
every  reasonable  intendment  should  be  made  to  support  the  titles  of  the 
bond  fide  purchasers  of  real  property  ;  and  this  court  is  not  disposed  to 
impair  their  safety,  by  insisting  upon  matters  of  form,  unless  they  were 
evidently  required  by  the  leginlative  authority. 

If  the  Maryland  courts  had  given  a  contrary  construction  to  these  acts 
of  assembly,  we  should,  of  course,  feel  it  to  be  our  duty  to  follow  their 
decision.  But  we  do  not  find  the  point  decided  in  any  of  the  Maryland 
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reports.  Id  the  case  of  Connelly  v.  Bowic^  6  Har.  &  Johns.  141,  the  cer- 
tificate of  acknowledgment  did  not  state  that  the  persons  by  whom  it 
was  taken  were  justices  of  the  peace,  and  there  was  no  evidence  in  the 
record  to  prove  their  official  character.  The  deed  was,  therefore,  clearly 
inadmissible  ;  and  it  was  so  ruled  by  the  court  of  appeals.  But  it  does  not 
follow,  that  the  decision  would  have  been  the  same,  if  parol  evidence  had 
been  given  to  prove  their  official  character  ;  and  from  the  language  of  the 
oourt  in  that  case,  it  may  rather  be  inferred,  that  if  other  evidence  had  been 
offered,  it  would  have  been  deemed  admissible,  to  supply  the  omission  in  the 
certificate  indorsed  on  the  deed. 

The  objection  made  to  the  verdict  and  judgment  applies  altogether  to 
the  form  of  the  proceeding,  and  does  not  in  any  degree  affect  the  merits  of 
the  controversy.  The  verdict  and  the  judgment,  it  appears,  are  upon  one 
of  the  demises  only  ;  and  it  is  insisted,  that  as  the  jury  did  not  find  all  of 
the  issues  committed  to  them  by  the  pleadings,  the  circuit  court  ought  not 
to  have  entered  a  judgment  for  the  plaintiff,  upon  the  issue  found  in  his 
favor,  but  should  have  awarded  a  venire  de  novo;  and  that  this  irregularity 
in  the  proceedings  may  be  taken  advantage  of,  upon  a  writ  of  error.  It  is 
not  necessary  to  examine,  whether  this  objection  could  be  maintained  upon 
the  practice  and  decisions  of  the  English  courts  in  relation  to  the  action  of 
ejectment.  For  the  act  of  congress  of  1789,  ch.  20,  §  32,  expressly  provides, 
among  other  things,  that  no  judgment  shall  be  reversed  for  any  defect  or 
want  of  form  ;  but  that  the  courts  shall  proceed  and  give  judgment  accord- 
ing as  the  right  of  the  cause  and  matter  in  law  shall  appear  to  them, 
without  regarding  any  imperfections,  defects  or  want  of  form  in  the  judg- 
ment or  course  of  proceeding,  except  those  specially  demurred  to.  Now, 
the  demises  laid  in  a  declaration  in  ejectment  are  known  to  be  fictitious 
and  mere  form  ;  and  if  the  appellant  had  taken  this  objection  in  the  circuit 
court,  in  arrest  of  judgment,  the  plaintiff  would  undoubtedly  have  been 
permitted  to  strike  these  demises  from  the  declaration,  and  thus  obviate  the 
objection.  The  omission  of  the  plaintiff  to  do  this  was  nothing  more  than 
an  omission  of  a  matter  of  form  ;  and  if,  therefore,  this  proceeding  in  the 
circuit  court  should  be  held  to  be  irregular,  it  is  nothing  more  than  an  error 
of  form  ;  and  as  such,  furnishes  no  ground  for  the  reversal  of  the  judgment. 
The  judgment  of  the  circuit  court  is,  therefore,  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  circuit  court  in  this  cause  be  and  the  same  is 
hereby  affirmed,  with  costs. 
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*  The  Statb  of  Rhodb  Island  v.  Thb  State  of  Ma8saohusictt8. 
Suits  between  states. 

The  state  of  Rhode  Island,  on  leave  granted  at  January  term  1888,  to  amend  a  bill  previously 
filed  by  the  state  against  the  state  of  Massachusetts,  amended  the  bill  at  this  term,  by  insert- 
ing in  it  references  to  papers  filed  at  the  term  of  1838.  The  state  of  Massachusetts  was 
allowed  until  the  term  of  1840  to  answer. 

The  rules  which  govern  courts  of  equity  as  to  the  allowance  of  time  for  filing  an  answer  and 
other  proceedings  in  suits  between  individuals,  will  not  be  applied  by  the  supreme  court  to 
controversies  between  states  of  the  Union;  the  parties  in  such  cases,  must,  in  the  nature  of 
things,  be  incapable  of  acting  with  the  promptness  of  an  individual. 

Southard^  for  the  complainants,  stated,  that  the  state  of  Rhode  Island, 
witli  the  consent  of  the  court,  obtained  at  last  term,  had  amended  the  bill 
filed  in  this  case  ;  and  he  moved  the  court  for  a  rule  on  the  state  of  Massa- 
chusetts to  answer  within  a  short  time,  so  that  the  case  might  be  disposed 
of  during  the  term. 

Webster  stated,  that,  although  not  authorized  to  appear  in  the  case,  he 
thought  it  proper  to  say,  that  the  opinions  of  the  court  delivered  at  the  last 
term  in  this  cause  had  been  submitted  to  the  government  of  Massachusetts. 
It  was  a  short  time  before  the  adjournment  of  the  legislature  of  the  state, 
that  they  were  communicated  to  them.  The  subject  will  be  again  presented 
by  the  governor  to  the  legl.shiture,  at  the  session  now  held  ;  and  it  is 
expected,  that  some  action  upon  it  will  take  place.  In  the  posture  in  which 
the  case  stood  at  the  last  term  of  this  court,  the  attorney-general  of  the  state 
of  Massachusetts  has  not  thought  it  proper  to  do  anything.  The  movements 
of  such  bodies,  as  the  dv-fendants  in  this  case,  are  slow. 

Hazard  had  no  objection  to  an  allowance  of  time  to  the  defendants  to 
answer.  He  had  a  strong  impression,  that  he  had  seen  some  proceedings  of 
the  legislature  of  Massachusetts,  at  its  last  session,  in  1888,  by  which  the 
direction  of  this  case  was  left  to  the  counsel  employed  by  the  state.  He 
did  not  think  that  the  slow  movements  of  such  bodies  should  be  allowed, 
when  other  parties  are  concerned.  He  desired  that  a  time  for  the  filing  of 
an  answer,  by  the  state  of  Massachusetts,  should  be  definitely  fixed. 

Tanby,  Ch.  J.,  delivered  the  opinion  of  the  court. — A  motion  was  made 
by  the  complainant,  on  Saturday  last,  for  an  order  on  the  defendant  to 
answer  the  amended  bill  of  the  complainant,  on  or  before  the  26th  day  of 
the  present  month  of  January.  In  deciding  upon  this  motion,  it  is  necessary 
to  refer  to  the  orders  of  the  court  heretofore  passed  in  this  case,  and  to  see 
what  steps  have  been  taken  under  them.  At  the  last  term,  leave  was  given 
to  Rhode  Island  to  withdraw  the  general  replication  filed  in  the  case,  and  to 
amend  the  bill ;  the  amendment  to  be  made  on  or  before  the  first  Monday 
^.^  ,  of  August  *la8t.  At  the  same  term,  upon  the  motion  of  the  counsel 
J  for  Massachusetts,  leave  was  granted  to  withdraw  the  plea  which  the 
defendant  had  filed,  and  also  to  strike  out  the  appearance  of  Massachusetts 
to  the  suit.  Nothing  has  since  been  done  by  the  defendant,  under  this 
leave,  for  reasons  which  have  been  stated  at  the  bar.  And  as  the  appearance 
of  Massachusetts  has  not  yet  been  withdrawn,  and  as  Rhode  Island  has  a 
right  to  the  usual  orders  to  enable  that  state  to  proceed  in  the  suit,  the  court, 
in  passing  them,  must  look  to  the  condition  of  the  case,  as  it  appears  on  the 
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record,  and  consider  Massachusetts  as  still  in  court,  and  as  appearing  in  the 
case. 

When  the  motion  was  made  at  the  last  term  to  amend  the  bill,  two  doc- 
uments which  Rhode  Island  desired  to  introduce  into  the  cause  were  filed 
with  the  motion  ;  but  the  leave  to  amend  was  general,  and  not  confined  to 
the  papers  then  filed.  Nothing  appears  to  have  been  done  by  the  complain- 
ant, until  the  second  day  of  the  present  term,  when  the  bill  was  amended, 
by  inserting  in  it  the  proper  allegations,  in  relation  to  the  two  papers  above 
mentioned ;  and  adding  also  certain  interrogatories,  in  relation  to  sundry 
matters  charged  in  the  bill,  which  the  complainant  prays  that  the  defendant 
may  be  required  to  answer.  The  amendment,  therefore,  was  not  made, 
until  the  second  day  of  the  present  term.  The  defendant  could  not  have 
answered,  until  it  was  made  ;  and  consequently,  is  not  in  default  for  not 
answering.     The  question,  now,  is,  what  time  ought  to  be  given  ? 

From  the  character  of  the  parties,  and  the  nature  of  the  controversy, 
we  cannot,  without  committing  great  injustice,  apply  to  this  case  the  rules 
as  to  time,  which  govern  courts  of  equity  in  suits  between  individuals.  In 
the  last-mentioned  cases,  the  material  allegations  in  the  bill  are  compara- 
tively few  in  number,  and  rest  in  the  personal  knowledge  of  the  individual 
who  is  to  put  in  his  answer.  But  a  case  like  this,  and  one  too  of  so  many 
years  standing,  the  parties,  in  th<^  nature  of  things,  must  be  incapable  of 
acting  with  the  promptness  of  an  individual.  Agents  must  be  employed, 
and  much  time  may  be  required  to  search  for  historical  documents,  and  to 
arrange  and  collate  them,  for  the  purpose  of  presenting  to  the  court  the 
true  grounds  of  the  defence.  It  is  impossible  for  the  court  to  foresee,  what 
additional  inquiries  and  explanations  may  be  found  necessary,  in  conse- 
quence of  the  new  allegations  and  documents  introduced  into  the  bill ;  and 
the  new  interrogatories  as  to  the  verity  of  various  papers  stated  in  the  bill, 
which  the  defendant  is  now  called  upon  to  answer.  And  as  the  court  have 
received  the  amendment  of  the  complainant,  at  the  present  term,  upon  the 
leave  granted  at  the  last  term,  as  hereinbefore  mentioned  ;  we  think  that 
the  same  time  should  be  given  to  the  defendant  to  answer.  The  court  will, 
therefore,  pass  the  following  order. 

The  bill  heretofore  tiled  by  Hhode  Island  in  this  case,  having  been 
amended  on  the  second  day  of  the  present  term,  it  is  ordered  by  *the  ^^^ 
court,  that  Massachusetts  be  allowed  until  the  first  Monday  in  August  *- 
next,  to  elect  whether  that  state  will  withdraw  its  appearance,  pursuant  to 
the  leave  granted  at  January  term  1838  ;  and  if  the  appearance  of  Massa- 
chusetts be  withdrawn,  within  the  time  above  mentioned,  that  Rhode  Island 
be,  thereupon,  at  liberty  to  proceed  ex  parte.  And  if  the  appearance  of 
Massachusetts  shall  not  be  withdrawn,  within  the  time  above  mentioned,  it 
is  then  ordered,  that  the  said  state  answer  the  amended  bill  of  the  complain- 
ant, on  or  before  the  second  day  of  January  term  1840.  The  motion  made 
by  the  complainant  on  Saturday,  the  19th  of  the  present  month,  is  over- 
ruled.    January  26,  1839. 

Baldwin,  Justice,  did  not  consider  the  state  of  Massachusetts  before  the 
court,  after  what  had  passed  at  the  last  term  ;  not  considering  Massacha- 
setts  before  the  court,  he  had  taken  no  part  in  the  order  now  made  by  the 
ooort. 
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William  Smith,  Appellant,  v.  Gar  Riohabdb,  Appellee. 
Jiescission  of  contracts. 

A  bill  was  filed  in  the  circuit  coart  of  the  southern  district  of  New  York,  praying  thai  a  con- 
tract for  the  purchase  and  sale  of  a  portion  of  a  tract  of  land,  in  Goochland  county,  in  the 
state  of  Virginia,  on  which  there  was  a  gold  mine,  should  be  rescinded ;  the  purchaser  alleged 
fraudulent  misrepresentations  as  to  the  gold  mine,  and  other  acts  of  the  seller,  by  which  he 
waa  induced  to  make  the  purchase.  The  court  affirmed  the  decree  of  the  circuit  court  of  the 
southern  difttrict  of  New  York,  by  which  the  contract  was  ordered  to  be  rescinded. 

It  is  an  ancient  und  well-established  principle,  that  whenever  auppresno  veri^  or  tuggwtiofaln 
occur,  and  more  especially,  both  together,  they  afford  sufficient  ground  to  set  aside  any  release 
or  conveyance. 

The  party  selling  property  must  be  presumed  to  know  whether  the  representation  which  ha 
makes  of  it  is  true  or  false ;  if  he  knows  it  to  be  false,  that  is  fraud  of  the  most  positive 
kind ;  but  if  he  does  not  know  it,  then  it  can  only  be  from  gross  negligence,  and  in  contem- 
plation of  a  court  of  equity,  representations  founded  on  a  mistake  resulting  from  such  negli- 
gence, is  fraud.  The  purchai>er  confides  in  them,  upon  the  assumption  that  the  owner  knows 
his  own  property,  and  truly  represents  it ;  and  it  is  immaterial  to  the  purchaser,  whether  the 
misrepresensation  proceeded  from  mistake  or  fraud  ;  the  injury  to  him  is  the  same,  whatever 
may  have  been  the  motives  of  the  seller.^  The  misrepresentations  of  the  seller  of  property, 
to  authorize  the  rescinding  a  contract  of  sale  by  a  court  of  equity,  must  be  of  something 
material,  constituting  an  inducement  or  motive  to  purchase ;  and  by  which  he  has  been  misled 
to  his  injury  ;  it  must  be  in  something  in  which  the  one  party  places  a  known  trust  and  oon- 
fidenoe  in  the  other. 

Whenever  a  sale  is  made  of  property,  not  present,  but  at  a  remote  distance,  which  the  seller 
knows  the  purchaser  has  not  seen,  but  which  he  buys  upon  the  representation  of  the  seller,  re- 
lying on  its  truth,  then  the  representation  in  effect  amounts  to  a  warranty ;  at  least,  the  seller 
is  bound  to  make  good  the  representation.' 

Appeal  from  the  Circuit  Court  for  the  Southern  District  of  New  York, 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Patton  and  Webster ^  with  whom  was  Botts^  and  Og- 
deny  for  the  appellant ;  and  by  Berry  and  Crittenden^  for  the  appellee. 

In  the  circuit  court  for  the  southern  district  of  New  York,  a  bill  was 
filed  by  Guy  Richards,  for  the  purpose  of  rescinding  a  contract  made  by 
the  appellee  with  William  R.  Smith,  for  the  purchase  of  a  part  of  Gooch- 
land gold-min**,  in  the  state  of  Virginia,  the  contract  being  alleged  to  be 
fraudulent.  It  was  agreed  by  the  counsel  for  tne  parties,  that  a  decree 
should  be  entered  in  the  circuit  conrt  pro  formd,  against  the  complainant ; 
and  accordingly,  on  the  22d  of  April  1837,  a  decree  was  entered,  rescind- 
ing and  annulling  the  contract  in  relation  to  the  purchase  of  the  Goochland 
mine,  ordering  that  it  be  given  up  to  said  Guy  Richards  ;  that  the  appellant 
Smith  repay  all  moneys  advanced  by  said  Guy  Richards  upon  said  con- 
tract, and  upon  the  promissory  notes  made  by  complainant  and  delivered 
to  the  defendant,  so  far  as  said  notes  had  been  paid  by  complainant,  ftc 
From  this  decree,  an  appeal  was  prayed  and  allowed  to  this  court. 

The  counsel  for  the  appellant  insisted,  that  the  decree  was  erroneoos 
and  ought  to  be  reversed,  and  the  bill  dismissed. 

*97  1  *^'  Because  the  said  complainant  has  wholly  failed  to  prove  that 

^    the  representations  and  description  of  the  Goochland  mine,  alleged 

>  Daniel  «.  Mitchell,  1  Story  172;  Hough  v,     v.  Baboock,  2  Id.  246. 
Richardson,  8   Id.  669 ;   Warner  v.  Daniels,  1         *  Tyler  v.  Black,  18  How.  WK 
W.  &  IL  90 ;  Mason  «.  Crosby,  Id.  848 ;  Smith 
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in  the  bill  to  be  unfair  and  antrae,  are  other  than  fair,  aconrate  and  jnst 
descriptions  and  represenrtations  ;  and  that  on  the  contrary  thereof,  the 
proofs  in  the  canse  show  that  the  representations,  declarations  and  descrip- 
tions made  and  given  of  said  mine,  so  far  as  the  same  are  complained  of  in 
said  bill,  were  and  are  true,  just  and  faithful. 

2.  Because  the  opinions  and  estimates  made  by  the  appellant  of  the  value 
of  said  mine,  and  of  its  richness  and  great  worth,  and  which  are  alleged  in 
the  bill  to  have  been  false,  exaggerated  and  deceptive,  and  made  for  the 
purpose  of  defrauding  and  deceiving  the  complainant ;  were  not  only  his 
real  honest  and  bond  fide  opinions,  but  were  such  as  he  was  well  warranted 
in  entertaining  and  expressing. 

«3.  Because,  even  if  the  court  should  be  of  opinion,  that  the  estimates  of 
the  value  and  richness  of  the  mine  and  vein,  expressed  by  the  appellant, 
were  exaggerated  and  extravagant ;  he  is  in  no  manner,  at  law  or  in  equity, 
responsible  for  such  exaggerated,  and  unfounded  statements  as  to  the  value 
and  richness  of  said  mine,  and  its  veins  or  deposites  of  gold. 

4.  Because,  even  if  all  the  descriptions  of  said  mine,  and  all  the  declara- 
tions made  in  regard  to  it,  by  said  coAiplainant,  as  set  forth  in  said  bill  as 
untrue,  inaccurate  and  erroneous,  were  so  in  fact ;  it  would  not  be  compe- 
tent, either  at  law  or  in  equity,  to  rescind  the  contract  which  had  been  exe- 
cuted for  the  purchase  and  sale  of  the  property,  unless  it  had  been  proved, 
that  the  appellant  knew  that  such  descriptions  and  declarations  were  inac- 
curate, erroneous  and  false. 

5.  Because,  so  far  from  the  plaintiff  having  succeeded  in  showing  any 
such  knowledge,  the  testimony  clearly  proves,  that  the  appellant  did  be- 
lieve, and  had  just  reason  to  believe,  that  his  descriptions  of  said  mine, 
and  representations  of  its  value,  were  strictly  and  literally  true,  just  and 
accurate. 

6.  Because  it  is  distinctly  and  expressly  admitted  by  the  complaint,  and 
proved  by  the  testimony,  that  certain  specimens  or  washings  of  gold  ore, 
forwarded  by  the  appellant,  Smith,  to  Nathaniel  Richards,  and  alleged  to 
have  been  taken  from  said  Goochland  mine,  and  exhibited  to  him  as  fair 
samples  of  said  mine,  were  exceedingly  rich  in  particles  of  gold,  and  gave 
every  indication  that  the  mine  from  which  they  were  taken,  if  the  said  speci- 
mens were  proper  and  fair  samples  of  such  mine,  must  be  very  abundant  in 
gold,  and  of  great  intrinsic  value.  And  it  is  clearly  and  conclusively  shown, 
that  the  said  specimens  were  really  and  fairly  taken  from  said  mine,  in  a 
way  and  manner  to  insure  their  being  fair  and  proper  samples  of  the  mine  ; 
and  that  many  other  specimens  had  been  taken  from  it  by  others,  before 
Smith  was  interested  in  or  knew  anything  of  said  mine,  of  equal  richness 
with  the  specimens  forwarded  to  Nathaniel  Richards  by  him. 

*7.  Because,  even  if  the  proof  should  be  considered  as  having  ^^ 
established  that  the  cuts,  searches,  examinations  and  explorations  ^ 
made  since  the  purchase  by  the  complainants  and  others,  from  the  appel- 
lant, have  demonstrated  that  the  mine  is  not  as  valuable  as  the  indications 
warranted  Smith  to  believe,  or  even  that  the  property  is  wholly  worthless 
as  a  mine  (and  it  is  by  no  means  admitted,  that  such  examinations  have  been 
sufficiently  extensive  or  well-ccnducted  to  justify  such  conclusions),  yet  that 
the  appellant  is  not  rosponsible  for  such  failure  of  the  mine  to  realise  the 
expectations  justly  founded  upon  the  indications  of  value  and  richness  which 
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existed  at  the  time  of,  and  before,  the  sale ;  whether  the  disappointmeDt 
has  resulted  from  the  veins  giving  out,  being  intercepted  by  rock,  or  what- 
ever cause  of  the  like  kind.  Such  contingencies  and  disappointments  are 
always  to  be  hazarded  in  every  kind  of  speculative  adventure  ;  and  adven- 
tures in  gold-mining  have  never  been,  in  any  country,  remarkable  for 
exemption  from  them.  And  the  appellant  in  this  case  did  not  undertake  to 
insure  against  them,  by  any  act  or  expression.  On  the  contrary,  it  is 
proved,  that  the  complainant  and  those  who  imited  with  him  in  the  pur- 
chase, were  fully  alive  to  the  risks  and  hazards  attendant  upon  all  gold- 
mining  adventures  and  speculations  ;  and  were  emphatically  admonished  of 
these  hazards,  when  the  appellant  exonerated  himself  from  responsibility 
for  their  occurrence,  by  the  explicit  declaration,  made  at  the  time  of  the  con* 
tract,  that  he  sold  the  mine  '  for  what  it  is,  gold  or  snow-balls.' 

8.  Because  the  property  being  expressly  sold  with  all  faults  (*  for  what 
it  is,  gold  or  snow-balls'),  according  to  the  settled  rules  of  law  applicable  to 
such  a  contract,  the  vendor  cannot  bo  made  responsible  for  any  defect  in 
the  quality  of  the  thing  sold,  nor  for  any  misdescription,  known  or  unknown 
to  the  said  vendor ;  unless  it  also  appear,  that  he  committed  positive  fraud, 
by  resorting  to  some  means  of  concealing  the  defects  and  misdescription, 
and  by  artifice  and  contrivance  prevented  the  purchasers  from  discovering 
them. 

The  counsel  for  the  appellant,  in  support  of  the  third  point,  **  that  even 
if  the  court  should  be  of  opinion,  that  the  estimates  of  the  value  and  rich- 
ness of  the  mine  and  vein,  expressed  by  the  appellant,  were  exaggerated  and 
extravagant,  he  is  in  no  manner  at  law  or  in  equity  responsible  for  such  exag- 
gerated and  unfounded  statements  as  to  the  value  and  richness  of  said  mine, 
and  its  veins  or  deposites  of  gold,"  cited  following  authorities  :  Sugd.  on 
Vend.  2  ;  Chandelor  v.  LopuSy  Cro.  Jac.  4  ;  1  Roll.  Abr.  801,  pi.  16  ;  Harvey 
v.  Young y  Yelv.  216,  and  notes  to  the  American  edition  ;  Fenton  v.  Browne^ 
14  Ves.  144  ;  Risney  v.  Sdhy,  1  Salk.  211  ;  s.  c.  2  Ld.  Raym.  1118  ;  Sugd. 
on  Vend.  4,  in  note  (Amer.  edit,  of  1828)  ;  Kinnard  v.  Lord  Deariy  1  Coll. 
Dec.  332  ;  Roswel  v.  Vdughariy  Cro.  Jac.  196  ;  Sherwood  v.  Salmon^  2  Day 
128;  Davis  v.  King^  I  Stark.  61  ;  Whitejleld  v.  McLeody  2  Bay  380-4; 
1  Lev.  102  ;  Pollard  v.  Lymariy  1  Day  156. 
^  ^  *In  support  of  the  fourth  proposition,  that  "  c^en   if  aU    Ihe 

-I  descriptions  of  said  mine,  and  all  the  declarations  made  in  regard  to 
it  by  said  complainant,  set  forth  in  the  said  bill  as  untrue,  inao^'vrate  and 
erroneous,  were  so  in  fact,  it  would  not  be  competent,  either  uc  law  or  in 
equity,  to  rescind  the  contract  which  had  been  executed  for  the  purchase 
and  sale  of  the  property,  unless  it  had  been  proved  that  the  appellant  knew 
that  such  descriptions  and  declarations  were  inaccurate,  erroneous  and  false." 
The  counsel  for  the  appellant  cited  :  1.  Cases  showing  the  distinction  between 
the  degree  of  unfairness  and  proof  of  fraud,  required  to  authorize  a  court  of 
equity  to  refuse  specific  performance,  and  that  necessary  to  justify  a  rescis- 
sion of  a  contract.  JSUard  v.  Lord  Llandaffy  1  Ball  ft  Beat.  241  ;  Cathcart 
v.  Robinson,  5  Pet.  276  ;  10  Ves.  292.  2.  Cases  showing  that  the  rule 
caveat  emptor,  prevails  in  England,  New  York  and  Virginia,  both  as  to  real 
and  personal  property  ;  and  that  to  rescind  a  contract,  there  must  be  actual 
fraud  and  intentional  misrepresentation.  3.  That  in  sales  of  real  estate,  the 
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rule  applies  even  as  to  title,  viz  :  Bostoel  v.  Vaughan^  Cro.  Jao.  196  ;  Pol- 
lard  V.  Zyman,  1  Day  166  ;  Hitchcock  v.  Giddings,  4  Price  135  ;  Tel  v.  21ft, 
notes  (Am.  ed.);  CommonioeaUh  v.  McClenahany  4  Rand.  482;  Chester- 
man  V.  Oardiner,  5  Johns.  Ch.  29  ;  Abbott  v.  Allen,  2  Ibid.  628. 

As  to  defects  of  quality  or  misdescription,  there  can  be  no  rescission  or 
responsibility  upon  the  vendor,  unless  there  be  a  warranty,  fraud,  or  inten- 
tional misrepresentation.  Parkinson  v.  Leey  2  East  314  ;  Sands  v.  Taylor ^ 
5  Johns.  395  ;  J>uke  of  Norfolk  v.  Worthy,  1  Camp.  337  ;  Seixas  v.  TFoo^,  2 
Caincs  48  ;  Oldfeld  v.  Bound,  6  Ves.  608  ;  Dyer  v.  Lewis,  1  Mass.  284  ; 
Legge  v.  Croker,  1  Ball  <fe  Beat.  506. 

As  to  the  eighth  point,  ^*  that  the  property  being  expressly  sold  with  all 
faults  (for  what  it  is,  gold  or  snow-bails),  according  to  the  settled  rules  of 
law  applicable  to  such  a  contract,  the  vendor  cannot  be  made  responsible  for 
any  defect  in  the  quality  of  the  thing  sold,  or  for  any  misdescription,  known 
or  unknown  to  the  said  vendor ;  unless  it  also  appears,  that  he  committed 
positive  fraud,  by  resorting  to  some  means  of  concealing  the  defects  and 
misdescription,  and  by  artifice  and  contrivance  prevented  the  purchasers 
from  discovering  them."  The  counsel  for  the  appellant  cited  Oldfield 
V.  Round,  5  Ves.  608  ;  Baglehole  v.  Walters,  3  Camp.  164  ;  Schneider  v. 
Heath,  3  Ibid.  606  ;  Pickering  v.  I>owso7i,  4  Taunt.  779  ;  Sherwood  v.  Sal- 
mon, 2  Day  128  ;  2\icker  v.  Cocke,  2  Ranr!.  57,  Gbekn's  opinion,  p.  65  ; 
Vernon  v.  Heys,  12  East  632  ;  s.  c.  4  Taunt.  488. 

Perry  and  Crittende9i,  for  the  appellee,  insisted,  that  the  description  of 
the  property  sold  was  materially  false  in  the  particulars  set  forth  in  the 
brief  of  the  appellee  ;  that  the  false  description  *was  given  by  the  ^^ 
appellant,  with  the  design  to  deceive,  and  that  he  adopted  measures  *- 
^to  conceal  the  maltera  of  false  description  ;  and  contended,  that  even  if  the 
contract  of  the  parties  could  be  construed  a  sale  with  all  faults,  that 
the  case  came  within  the  principles  decided  in  the  case  of  Schneider  v. 
Heath,  3  Camp.  506.  But  they  contended,  that  the  contract  was  not  to  be 
construed  a  sale  with  all  faults  ;  and  referred  to  Pickering  v.  Dowson,  4 
Taunt.  779.  If  so,  they  contended,  that  the  sale  was  fraudulent  and  ought 
to  be  set  aside,  on  the  authority  of  adjudged  cases  ;  and  cited  Boyce's  JEJx- 
ecutors  v.  Grundy,  3  Pet.  210  ;  1  Meriv.  26  ;  Ponelson  v.  Weakley,  3  Yerg. 
178  ;  Sherwood  v.  Salmon,  6  Day  439. 

They  further  contended,  that  if  the  false  representations  should  be  con- 
sidered as  made  by  mistake,  that  being  so  in  matters  which  formed  the 
inducement  to  the  contract  on  the  part  of  the  appellee,  a  court  of  equity 
ought  to  relieve,  by  rescinding  the  contract  :  and  cited  1  Story's  Eq.  202, 
204  ;  McFerran  v.  Taylor,  3  Cranch  270  ;  Olassellv.  Thomas,  3  Leigh  113  ; 
Chamberlane  v.  Marsh,  6  Munf.  283  ;  Pearson  v.  Morgan,  2  Bro.  C.  C. 
389  ;  Allen  v.  Hammond,  11  Pet.  63  ;  Calverley  v.  Williams,  1  Ves.  jr.  218  ; 
Hitchcock  V.  Giddings,  4  Price  133  ;  Lowndes  v.  Lane,  2  Cox  363. 

Babboub,  Justice,  delivered  the  opinion  of  the  court. — ^This  case  comes 
before  us,  by  appeal  from  a  decree  of  the  circuit  court  for  the  southern  dis- 
trict of  New  Tork.  It  was  a  suit  in  equity,  brought  by  the  appellee  against 
the  appellant,  to  set  aside  a  contract  for  fraud. 

It  appears,  that  in  December  1832,  a  tract  of  land,  embracing  a  gold- 
mine^ called  the  Goochland  mine,  lying  in  the  county  of  Goochland,  Virginia, 
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was  purchased  by  the  appellant,  one-third  for  himself,  and  two-thirds  for 
Nathaniel  Richards,  of  the  city  of  New  York,  at  the  price  of  about  $14,000. 
In  May  1833,  the  appellant  sold  one-half  of  his  third  to  Nathaniel  Richards, 
for  $15,000.  In  June  1833,  he  sold  five-sixths  of  the  other  half  to  the 
appellee  and  others,  at  the  rate  of  $45,000  for  the  whole  of  that  half.  The 
interest  which  the  appellee  acquired  in  this  property,  was  one-eighth  part  of 
one-sixth,  at  the  price  of  $5625  ;  as  evidence  of  which  he  received  from 
Nathaniel  Richards,  who  acted  as  the  appellant's  agent  in  making  the  sale, 
a  writing,  dated  July  4th,  1833,  acknowledging  the  receipt  of  the  purchase- 
money,  in  cash  and  several  notes  of  hand.  This  paper  described  the  prop- 
erty thus  sold  and  bought,  as  one-eighth  part  of  one-sixth  of  456  acres  of 
land,  and  of  100  acres  purchased  of  David  Moss,  the  deeds  bearing  date  17th 
of  May  1833  ;  both  parcels  lying  in  the  county  of  Goochland,  and  state  of 
Virginia,  and  called  the  Goochland  mine.  It  declares,  that  the  receipts 
(that  is  of  the  cash  and  notes)  entitle  Guy  Richards  (the  appellee)  to  the 
t^^.  1     one-eighth  portion  of  one*sixth  *part  of  said  property;  and  it  assumed 

-'  that  form,  as  the  paper  shows,  because  the  title  to  all  was  in  Nathaniel 
Richards,  although  one  sixth  part  belonged  to  the  appellant.  In  the  same 
paper,  is  contained  the  following  provision  :  **  It  is  hereby  expressly  under- 
stood and  agreed  to,  by  the  said  Guy  Richards,  that  he  is  to  contribute  his 
full  proportion  of  any  expenses  already  incurred,  or  which  may  be  incurred 
hereafter,  on  the  said  premises,  in  searching  for  or  developing  any  mine  or 
mines,  in  the  erection  of  buildings,  the  purchase  of  machinery,  and  any 
other  expenses  for  the  above  general  object,  which  I  may  deem  necessary. 
Signed  by  Nathaniel  Richards. '* 

This  is  the  contract  which  the  bill  seeks  to  set  aside  ;  it  alleges,  that  the 
appellee  was  induced  to  make  it,  by  various  representations  and  declarations  "" 
of  the  appellant,  especially  those  contained  in  certain  letters,  particularly 
referred  to  in  the  bill,  written  by  the  appellant  to  Nathaniel  and  Charles  H. 
Richards,  which  the  bill  charges  to  have  been  false,  fraudulent  and  decep- 
tive, and  made  for  the  purpose  of  deluding  and  deceiving  the  appellee  and 
other  persons,  and  inducing  them  to  purchase  at  an  exorbitant  and  uncon- 
scionable price ;  and  by  specimens  of  washings  of  said  gold  mine,  which 
were  exhibited  to  the  appellee,  as  fair  specimens  and  samples  of  the  Gooch- 
land mine,  which  the  bill  charges  were  not  fair  samples  ;  and  that  the 
appellant  knew  that  they  were  not  fair  samples,  and  that  he  caused  them  to 
be  exhibited  to  the  appellees,  as  fair  specimens  and  samples  of  said  mine, 
for  the  express  purpose  of  defraudiug  him,  by  inducing  him  to  purchase  a 
part  of  his  interest  in  said  mine,  upon  the  faith  of  said  specimens,  as  well 
as  the  false,  fraudulent  and  deceptive  representations.  The  bill  further 
charges,  that  one  of  the  letters  of  the  appellant  to  Nathaniel  Richards,  dated 
January  21st,  1833,  containing  a  description  of  the  Goochland  mine,  was 
read  to  him,  and  the  specimen  exhibited  to  him,  at  the  express  request  of 
the  appellant,  by  Nathaniel  Richards,  in  the  month  of  June  1833,  a  short 
time  before  his  purchase.  It  further  charges,  that  the  appellant  had  repre- 
sented to  the  appellee,  that  he  was  well  skilled  in  the  business  of  mining, 
having  been  employed  in  that  business  in  South  America ;  that  he  under- 
stood the  directions  of  veins  in  a  mine,  and  the  cost  and  expense  of  extract- 
ing gold  from  the  foreign  materials,  by  which  it  is  surrounded,  and  in  which 
gold  is  most  usually  found.  That  the  Virginia  Mining  company,  relying 
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upon  the  fitness  of  the  appellant  for  the  business  aforesaid,  and  his  skill 
in  the  principles  and  procees  of  mining,  employed  him  as  their  agent ;  and 
that  during  the  whole  time  of  the  negotiations  and  representations  concern- 
ing the  Goochland  mine,  he  was  the  agent  of  the  Virginia  Mining  company. 
That  the  appellee  never  was  at  the  Goochland  gold-mine,  nor  did  he  ever 
visit  the  tract  of  land  in  which  it  was  represented  by  the  appellant  to  be 
situated  ;  but  that  in  the  months  of  June  and  July  1833,  believing  the  appel- 
lant to  be  a  man  of  strict  honor,  honesty,  truth  and  veracity,  ha  reposed  the 
most  implicit  faith  in  his  declarations  *with  regard  to  said  gold  mine,  ri^oo 
and  relied  exclusively  upon  his  representations,  especially  his  letter  *- 
of  the  21st  January  1833,  to  Nathaniel  Richards,  and  his  several  letters  to 
Charles  H.  Richards,  as  containing  accurate,  fair  and  correct  descriptions 
of  the  Goochland  mine. 

The  bill  then  proceeds  to  charge  certain  specific  misrepresentations  in 
the  following  particulars,  to  wit :  Ist.  That  there  are  not,  and  never  have 
been,  any  veins  of  gold  whatever  in  the  Goochland  mine,  and  that  that 
fact  was  well  known  to  Smith,  at  the  time  when  he  wrote  the  letters,  and 
made  the  representations  before  stated  ;  and  that  neither  one  hundred  nor 
any  other  number  of  feet,  on  a  vein  in  said  mine,  was  or  were,  at  the  date 
of  the  letter  from  the  appellant  to  Nathaniel  Richards,  or  at  any  other  time, 
opened  or  developed.  2d.  That  so  far  from  there  being  rich  veins  of  gold 
in  the  mine,  as  the  appellant  in  the  last- mentioned  letter  (that  is,  as  we 
understand  it,  of  the  21st  of  January  1833,  to  Nathaniel  Richards)  asserted  ; 
that  there  were  cuts  and  searches,  which  had  recently,  and  since  his  pur- 
chase, been  made,  at  the  said  mine,  in  various  directions,  and  no  veins  of 
gold  whatever  could  be  discovered  ;  and  that  the  purchasers  thereof,  includ- 
ing the  appellee,  had  been  compelled,  after  many  searches,  sinking  shafts, 
making  cuts  and  experiments,  and  expending  a  great  deal  of  money  in  the 
enterprise,  to  abandon  the  search  after  gold  in  said  mine  ;  to  dismiss  their 
workmen,  and  give  up  the  project  of  mining  altogether.  3d.  That  there 
are,  and  were  at  the  time  of  the  appellant's  representations  in  relation  to 
said  mine,  fine  particles  of  gold  to  be  found  on  the  premises,  included  within 
the  bounds  of  the  Goochland  mine.  But  that  such  particles  are  and  were 
so  minute,  so  few,  and  so  mixed  up  with  sand  and  other  foreign  substances, 
that  the  cost  of  extracting  the  gold  from  such  materials  would  far  exceed 
the  value  of  the  gold,  when  extracted  ;  and  that  the  456  acres,  and  the  100 
acres  of  land  specified  in  the  receipt  of  Nathaniel  Richards,  before  stated, 
are  utterly  worthless  as  a  gold-mine  ;  and  the  appellee's  interest  therein  is 
of  no  value  whatever.  4tb.  That  the  specimens  of  washings  of  said  gold- 
mine, exhibited  to  the  appellee  and  others,  by  the  order  and  direction  of  the 
appellant,  as  fair  specimens  and  examples  of  said  gold  mine,  are  not,  and 
were  not  at  the  time  when  they  were  forwarded  by  the  appellant  to 
Nathaniel  Richards,  fair  samples  or  specimens  of  said  mine;  and  the 
appellee  expresses  his  belief,  that  they  were  not  taken  from  the  Goochland 
mine.  5th.  That  the  Goochland  premises  do  not  contain  veins  of  gold,  nor 
any  considerable  deposites  of  gold  ;  nor  are  they  rich  in  gold,  or  of  any 
value  whatever,  for  any  purpose  of  mining,  either  for  gold  or  any  other 
metal. 

The  answer  of  the  defendant,  in  various  parts  of  it,  utterly  and  un-     ^^ 
qnalifiedly  denies  any  intention  or  purpose  to  deceive  or  delude  *the     >- 
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appellee,  or  that  he  had  ever  done,  or  permitted  to  be  done,  anything  to 
produce  that  effect.  It  denies,  that  he  ever  made  any  inflated  represen- 
tations, or  false  descriptions  of  the  mine,  to  induce  any  person  to  give  an 
inordinate  price  for  his  interest  therein.  It  insists,  that  in  the  letter  of  the 
21st  January  1833,  to  Nathaniel  Richards,  his  object  was  to  give  a  true  and 
accurate  account  of  the  Goochland  mine,  so  far  as  the  facts  could  be  ascer- 
tained by  his  own  observation,  and  from  the  information  of  others  on  whom 
he  could  rely  ;  and  that  in  those  addressed  to  Charles  H.  Richards,  no  fact 
was  stated,  as  being  known  to  him,  which  was  untrue,  so  far  as  facts  are 
given,  in  reference  to  the  Goochland  mine  ;  and  that  as  well  in  the  before- 
mentioned  letter  to  Nathaniel,  as  in  those  to  Charles  H.  Richards,  so  far  as 
opinions  were  expressed,  they  were  honestly  entertained,  without  any  inten- 
tion, motive  or  purpose  to  deceive  the  appellee,  or  any  person  whatever. 
It  insists,  that  the  specimens  of  gold-ore  sent  by  him  to  Nathaniel  Richards 
were  fair  samples  of  the  mine ;  and  denies  that  these  specimens  were 
directed  by  him  to  be  exhibited  to  the  appellee,  or  any  other  person,  with  a 
design  of  deceiving  or  defrauding  any  person  to  whom  they  might  be  shown. 
It  insists,  in  general,  that  in  all  the  statements  he  ever  made,  at  any  time, 
to  any  person,  concerning  the  Goochland  mine,  whether  in  writing  or  verb- 
ally, so  far  as  facts  were  given,  within  his  knowledge,  they  were  strictly 
true  ;  so  far  as  the  information  derived  from  others  was  given,  he  believed 
it  to  be  true  ;  and  so  far  as  his  opinion  had  been  expressed  on  the  subject  of 
the  Goochland  mine,  such  opinion  was  honestly  entertained,  without  any 
interest,  motive  or  view,  directly  or  indirectly,  to  deceive  the  appellee  or 
any  other  person.  It  insists,  that  there  are  and  were  veins  of  gold  in  the 
Goochland  mine,  and  that  from  personal  examination,  before  any  represen- 
tation was  made,  he  knows  that  the  Goochland  mine  contains  veins  of  gold 
of  extraordinary  richness,  and  of  great  intrinsic  value.  It  insists,  that  at 
the  time  he  wrote  the  letter  to  Nathaniel  Richards,  there  were  an  hundred 
feet  or  upwards,  according  to  his  best  judgment,  developed  on  the  vein  in 
said  mine. 

The  answer  admits,  that  the  appellant  may  have  been  informed  by 
Nathaniel  Richards,  that  he  had  shown  or  read  the  letter  of  the  21st  January 
1833,  to  the  appellee  and  others,  but  at  what  time,  he  is  unable  to  state ; 
that  he  was  informed  by  Charles  H.  Richards,  that  said  letter  had  been  read 
to  him  and  others,  including  the  appellee,  before  the  purchase  made  by  him 
and  them  of  his  interest  in  the  Goochland  gold  mine ;  that  he  had  been 
informed,  and  believes  it  to  be  true,  that  about  the  month  of  June  1833, 
Nathaniel  Richards  did  exhibit  to  the  appellee  and  others,  the  specimens  or 
washings  of  gold-ore,  forwarded  by  the  appellant,  as  specimens  of  the  Gk)och- 
land  mine,  and  its  productions  of  gold ;  that  in  June  1833,  the  appellant 
wrote  several  letters  to  Charles  H.  Richards  ;  that  in  describing  the  Gooch- 
land mine,  in  those  letters,  he  used  language  of  a  very  decided  character,  as 
^     -     being  the  very  richest  mine  in  Virginia,  'or  in  the  United  States ; 

J  that  the  appellant  esteemed  himself  well  skilled  in  the  business  of 
mining,  and  that  the  appellee  relied  on  such  skill  in  making  the  purchase  ; 
that  during  the  whole  time  of  the  negotiation  and  representations  concern- 
ing the  Goochland  mine,  he  was  employed  as  the  agent  of  the  Virginia 
Mining  Company  ;  that  the  appellee  did  not  visit  the  mine,  or  the  tract  of 
land  on  which  it  was,  before  he  bought  an  interest  therein ;  that  the  negotia* 
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tion  for  the  parchase  of  the  mine  was  carried  on  principally  throagh 
Nathaniel  and  Charles  H.  Richards  ;  that  he  believes  the  appellee^  when  he 
purchased  an  interest  in  the  gold-mine,  fully  believed  the  declarations  and 
representations  and  letters  of  the  appellant  to  be  true,  so  far  as  he  may  have 
been  informed  thereof ;  and  that  he  purchased  an  interest  therein,  in  the 
full  reliance  that  whatever  this  defendant  had  said,  declared  or  written  on 
the  subject  of  the  Goochland  mine,  was  strictly  true  ;  but  does  not  admit, 
that  the  appellee  purchased  solely  on  the  faith  of  his  representations,  declara- 
tions and  letters. 

Having  thus  stated  the  material  allegations  in  the  bill,  and  as  well  the 
denials,  as  the  admissions,  in  the  answer,  we  are  enabled  to  see  what  the  ques- 
tions are  which  we  are  called  upon  to  decide.  But,  before  we  state  them, 
we  will  present,  in  a  condensed  form,  those  parts  of  the  representation, 
the  alleged  falsehood  of  which  constitutes  the  gravamen  of  the  appellee's 
bill.  In  the  letter  from  the  appellant  to  Nathaniel  Richards,  under  date  of 
January  21st,  1833,  in  which  he  professes  to  give  an  account  and  his  views 
of  the  Goochland  mine,  amongst  other  things,  he  states,  that  there  has  been 
upwards  of  one  hundred  feet  on  the  vein  developed,  which  proves  to  be 
very  rich  indeed,  much  richer  than  anything  yet  discovered  in  the  (Jnited 
States  ;  and  the  quality  of  the  gold  surpasses  any  heretofore  discovered  in 
any  country  ;  that  the  surface  is  rich  in  gold.  In  regard  to  the  formations 
in  which  the  ore  is  found,  he  says — ''  it  is  quite  wide,  a  distance  in  one 
place  of  twelve  feet  has  been  cut,  and  the  veins  are  disseminated  through- 
out the  whole  formation,  in  threads  of  from  two  to  six  inches  wide,  and  in 
many,  have  several  concentrated  together ;  at  another  point,  it  has  been 
found  to  be  several  feet  wider ;  ai)d  that  there  is  ore  from  this  mine  that  will, 
without  doubt,  give  several  hundred  pennyweights  of  gold  to  the  hundred 
pounds."  This  letter  was  written  after  the  appellant  had,  as  he  himself 
says,  made  a  careful  personal  examination  of  the  vein,  so  far  as  it  had  been 
developed,  which  he  says  was  for  a  distance  of  one  hundred  feet  lengthwise. 
On  the  11th  of  June  1833,  the  appellant  wrote  to  Nathaniel  Richards, 
requesting  him  to  show  all  the  specimens,  washing,  plat  and  description  of 
the  mine,  to  Guy  (the  appellee)  and  others.  This  letter  and  these  speci- 
mens, washings,  4sc.,  were  shown  to  the  appellee,  in  compliance  with  this 
request. 

The  representations  in  relation  to  the  mine,  then,  consist,  in  part  of  the 
statements  above  extracted  from  the  letter  of  the  21st  of  January  1838, 
which  was  shown  or  read  to  the  appellee ;  and  in  part  of  the  specimens, 
washings,  4sc.,  ^exhibited  to  him,  at  the  appellant's  request,  whilst  _ 
a  negotiation  was  going  on  between  the  appellant  and  Charles  H.  ^ 
Richards,  for  the  purchase  of  the  appellant's  interest  in  the  mine,  for  him- 
self and  others,  of  whom  the  appellee  was  one,  and  but  a  very  short  time 
before  the  purchase  was  made. 

The  first  question  in  order  is,  were  these  representations  true  or  untrue  ? 
We  have  examined  the  evidence  in  the  record,  on  both  sides,  with  much 
care.  And  we  think  it  unnecessary  to  go  into  a  detailed  examination  and 
comparison  of  that  evidence  here,  inasmuch  as  it  would  extend  this  opinion 
to  a  useless  length.  We,  therefore,  will  only  state  the  conclusions  of  fact  at 
which  we  have  arrived.  They  are  these  : — We  think  it  not  true,  that  there 
was  one  hundred  feet  developed  on  the  vein,  which  proved  to  be  very  rich 
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indeed.  We  do  not  mean  to  say,  that  a  continuous  exposure  of  the  vein  for 
one  hundred  feet  was  implied  by  the  use  of  the  term  developed  ;  on  the  con- 
trary, we  are  of  opinion,  from  the  evidence,  that  the  sinking  shafts,  or  mak« 
ing  cuts,  at  intervals,  for  that  distance,  would  satisfy  the  meaning  of  this 
expression,  and  that  we  think  was  done.  But  we  mean  to  say,  that  although 
there  was  a  small  quantity  of  ore  found  in  part  of  this  vein,  which  was  rich, 
yet  in  any  one  of  the  pits  it  was  relatively  a  small  proportion  ;  that  in  some, 
there  was  but  little,  and  in  one,  we  think  the  weight  of  evidence  is,  that 
there  was  none  at  all.  We  think  it  not  true,  that  the  surface  was  rich  in 
gold.  We  think  it  not  true,  that  the  formation  was  at  any  point  twelve 
feet  wide,  or  that  the  veins  were  disseminated  throughout  the  whole  forma- 
tion, in  threads  of  from  two  to  six  inches  wide,  and  in  many,  had  several 
concentrated  together.  We  think  it  not  true,  that  there  was  ore  from  that 
mine,  that  would  give  several  hundred  pennyweights  of  gold  to  the  hundred 
pounds.  We  will  not  say,  that  there  might  not  be  a  small  piece  selected 
which  would  yield  at  that  rate  ;  but  we  think  that  this  representation  was 
calculated  to  produce  the  impression,  and  justify  the  belief,  than  an  hundred 
pounds  of  ore  might  be  gotten  together,  which  would  produce  several 
hundred  pennyweights  of  gold.  Any  other  interpretation  of  this  language 
would,  in  our  opinion,  impute  to  the  appellant  the  grossest  deception.  We 
think  that  the  specimens  and  washings  which  were  forwarded  to  Natha- 
niel Richards  were  not  fair  samples  of  the  mine.  The  only  proper  purposes 
for  which  they  could  have  been  exhibited,  was  to  enable  purchasers  to  form 
an  estimate  of  the  richness  of  the  mine  ;  the  appellant,  therefore,  in  our 
opinion,  ought  to  have  caused  to  be  exhibited,  either  specimens  of  the  rich- 
est and  poor  st  quality,  so  as  to  show  the  extremes,  or  some  of  an  average 
quality,  knowing  that  the  persons  to  whom  he  requested  them  to  be  exhib- 
ited, and  amongst  them  the  appellee,  had  never  seen  the  mine.  Any  other 
oourse,  under  the  circumstances,  could  not  fail  to  produce  a  false  estimate 
of  its  value. 

^  ^  ^Having  come  to  these  conclusions  in  relation  to  the  facts  of  this 

-I  case,  the  next  inquiry  in  order  is,  what  is  the  law  of  the  case?  It  is 
an  ancient  and  well-established  principle,  that  whenever  euppressio  vert  or 
suggeatio  falsi  occur,  and  more  especially  both  together,  they  afford  a  suffi- 
cient ground  to  set  aside  any  release  or  conveyance.  This  ancient  -principle, 
thus  expressed  with  so  much  sententious  brevity,  is  laid  down  in  terms 
somewhat  more  comprehensive,  and  having  a  direct  bearing  on  the  present 
case,  by  a  modern  text-writer  on  equity.  In  1  Madd.  Chan.  208,  it  is  thus 
stated  :  If,  indeed,  a  man,  upon  a  treaty  for  any  contract,  make  a  false 
representation,  whether  knowingly  or  not,  by  means  of  which  he  puts  the 
party  bargaining  under  a  mistake  upon  the  terms  of  bargain,  it  is  a  fraud, 
and  relievable  in  equity.  The  doctrine  thus  laid  down  is  almost  in  the  very 
words  used  by  the  chancellor,  in  the  case  of  Neville  v.  Wilkinson^  1  Bro.  C. 
C.  546,  with  the  exception  of  the  words,  whether  knowingly  or  not ;  and  the 
part  of  the  proposition  embraced  by  these  words,  is  founded  upon  the  case 
of  Aifislie  v.  MedlycoUy  9  Yes.  21,  which  fully  sustains  Mr.  Maddock.  In 
this  latter  case,  the  following  strong  language  is  used.  ^'No  doubt,  by  a 
representation,  a  party  may  bind  himself  just  as  much  as  by  an  express 
covenant.  If,  knowingly,  he  represents  what  is  not  true,  no  doubt,  he  is 
bound.  If,  without  knowing  that  it  is  not  true,  he  takes  upon  himself  to 
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make  a  representation  to  another,  apon  the  faith  of  which  that  other  acts 
no  doabt  he  is  boand  ;  though  his  mistake  was  perfectly  innocent.'' 

But  the  doctrine  is  laid  down  with  more  comprehensiveness  and  precision 
by  a  still  more  modern  writer  on  equity;  who  gives  us,  in  the  form  of  dis- 
tinct propositions,  what  he  considers  the  result  of  the  various  cases  on  the 
subject,  and  marks,  with  particularity,  the  modifications  which  belong  to  it. 
In  1  Story's  Equity,  201-2,  it  is  thus  stated.  "  Where  the  party,  intention- 
ally, or  by  design,  misrepresents  a  material  fact,  or  produces  a  false  impres- 
sion, in  order  to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  obtain  an 
undue  advantage  of  him  ;  in  every  such  case,  there  is  a  positive  fraud,  in 
the  truest  sense  of  the  terms ;  there  is  an  evil  act,  with  an  evil  intent ; 
dolwn  maluniy  ad  circumveniendum.  And  the  misrepresentation  may  be  as 
well  by  deeds  or  acts,  as  by  words  ;  by  artifices  to  mislead,  as  by  positive 
assertions."  Whether  the  party  thus  misrepresenting  a  fact,  knew  it  to  be 
false,  or  made  the  assertion,  without  knowing  whether  it  were  true  or  false, 
is  wholly  immaterial  ;  for  the  affirmation  of  what  one  does  not  know,  or 
believe  to  be  true,  is  equally,  in  morals  and  law,  as  unjustifiable,  as  the  affir- 
mation of  what  is  known  to  be  positively  false.  And  even  if  the  party  inno- 
cently misrepresents  a  fact,  by  mistake,  it  is  equally  conclusive  ;  for  it  ope- 
rates as  a  susprise  and  imposition  on  the  other  party.  Or,  as  Lord  Thurlow 
expresses  it,  in  NeviU  v.  *  Wilkinson^  ^'  it  misleads  the  parties  con-  ri^^^ 
tracting,  on  the  subject  of  the  contract."  *- 

The  author  of  the  treatise  last  cited  thus  states  the  modifications  of  the 
doctrine :  The  misrepresentation  must  be  of  something  material,  constitute 
ing  an  inducement  or  motive  to  the  act,  or  omission,  of  the  other,  and  by 
which  he  is  actually  misled,  to  his  injury.  In  the  next  place,  the  misrepre- 
sentation must  not  only  be  in  something  material,  but  it  must  be  in  some- 
thing, in  regard  to  which  the  one  party  places  a  known  trust  and  confidence 
in  the  other.  It  must  not  be  a  mere  matter  of  opinion,  equally  open  to  both 
parties  for  examination  and  inquiry  ;  and  where  neither  party  is  presumed 
to  trust  to  the  other,  but  to  rely  on  his  own  judgment. 

The  doctrine  of  these  text-writers  is  illustrated  by  the  cases  in  the  books, 
some  of  which  present  very  strong  applications  of  it ;  for  it  is  held  to 
extend  not  only  to  the  parties  to»the  contract,  but  also  to  others,  who,  from 
gross  negligence,  are  guilty  of  misrepresentation.  Thus,  for  example,  in 
the  case  of  Pearson  v.  Morgan^  2  Bro.  C.  C.  385,  where  A.,  being  interested 
in  an  estate  in  fee,  which  was  charged  with  8000/.  in  favor  of  B.,  was  applied 
to  by  C,  who  was  about  to  lend  money  to  B.,  to  know  whether  the  8000/. 
was  still  -a  subsisting  charge  on  the  estate.  A.  stated  that  it  was,  and  C. 
lent  his  money  to  B.  accordingly.  It  appeared,  afterwards,  that  the  charge 
had  been  satisfied  ;  yet  it  was  held,  that  the  money  lent  was  a  charge  on  the 
lands  in  the  hands  of  A«'s  heirs,  because  he  either  knew,  or  ought  to  have 
known,  the  fact  of  satisfaction,  and  his  representation  was  a  fraud  on  C. 
Of  a  similar  character  was  the  case  of  Hohhs  v.  Nortofiy  1  Vern.  186,  where 
one  entered  into  an  agreement  for  the  purchase  of  an  annuity,  charged  on 
the  lands  of  a  third  person,  and  was  encouraged,  in  the  course  of  the  trans- 
action, by  the  latter,  who  suggested  his  own  title,  and  it  afterwards  appeared, 
that  such  title  was  of  a  nature  to  have  enabed  the  owner  to  avoid  the 
annuity  ;  yet  he  was,  as  to  the  purshaser,  held  under  an  obligation  to  oon* 
firm  it. 
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Cases  of  this  class  present  the  principle  in  its  strongest  aspect ;  because 
in  these  cases,  the  parties  making  the  representation  were  bound  by  it  to 
prevent  a  loss  to  others,  although  they  themselves  derived  no  advantage 
from  it ;  whereas,  in  those  instances  in  which  the  parties  to  the  contract  made 
the  representation,  they  would  receive  benefit  to  the  amount  of  the  loss 
which  the  misrepresentation  would  produce  to  the  other  party,  who  acted 
on  the  faith  of  it ;  if  the  court  did  not  relieve  against  it. 

This  principle  has  been  adopted  in  the  courts  of  our  own  country.  In 
IStUorCB  McectUora  v.  HooBeveity  5  Johns.  Ch.  174,  the  case  was  this  :  Fulton 
was  induced  by  the  representations  of  Roosevelt,  that  he  had  discovered  a 
valuable  coal-mine  on  the  bank  of  the  Ohio  river,  to  contract  for  the  pur- 
chase of  a  tract  of  land,  stated  by  Roosevelt  to  embrace  the  mine  ;  and  be- 
sides giving  to  Roosevelt  $4400,  Fulton  covenanted  to  pay  him  $1000  annu- 
♦ooT     ally,  for  twenty  *years  ;  but  the  annuity  was  to  cease,  if,  after  the 

-*  mine  was  faithfully  worked  by  Fulton,  it  should  not  produce  at  least 
$12,000,  Ac. ;  and  the  land  was  accordingly  conveyed  to  Fulton.  It  appeared, 
that  there  was  no  coal-mine  within  the  boundaries  of  the  land  con- 
veyed ;  although  there  was  coal  adjoining  it,  in  the  bed  of  the  river,  which 
was  navigable,  deep  and  rapid  ;  but  the  working  of  the  mine,  if  practicable, 
would  be  very  hazardous,  expensive  and  unprofitable.  The  contract  on  the 
part  of  Fulton  was  held  to  be  founded  in  mistake  and  misrepresentation  ; 
and  Roosevelt  was  perpetually  enjoined  from  bringing  any  suit  against 
Fulton,  to  recover  the  annuity  agreed  to  be  paid  him.  In  that  case,  the 
chancellor  says,  whether  the  defendant  made  the  statements  in  his  letter  to 
Fulton,  through  mistake,  or  under  the  delusions  of  his  own  imagination,  or 
by  design,  I  am  not  able  to  say.  It  is  sufficient  for  the  decision  of  this  case 
that  the  representations  are  not  supported,  but  are  contradicted  by  proof, 
and  that  the  claim  of  the  annuity,  upon  such  a  state  of  the  case,  is  uncon- 
scientious and  unjust.  And  this  decree  was  affirmed  in  the  court  of  errors. 
2  Cow.  12». 

In  the  case  of  JUcJFbrran  v.  Tat/lor,  in  this  court,  in  3  Cranch  281,  the 
court,  after  remarking  that  there  was  a  material  misrepresentation,  and  that 
the  defendant  had  contended,  that  it  originated  in  mistake,  not  in  fraud, 
say  :  *'  From  the  situation  of  the  parties,  alid  of  the  country,  and  from  the 
form  of  the  entry,  it  was  reasonable  to  presume,  that  this  apology  is  true  in 
point  of  fact  ;  but  the  court  does  not  conceive  that  the  fact  will  amount  to 
a  legal  justification  of  the  person  who  has  made  the  misrepresentation.  He 
wno  sells  property  on  a  description  given  by  himself,  is  bound  to  make 
good  that  description  ;  and  if  it  be  untrue  in  a  material  point,  although  the 
variance  be  occasioned  by  a  mistake,  must  still  remain  liable  for  that  vari- 
ance." 

The  principles  of  these  cases  we  consider  founded  in  sound  morals  and 
law.  They  rest  upon  the  ground,  that  the  party  selling  property  must  be 
presumed  to  known  whether  the  representation  which  he  makes  of  it  is  true 
or  false.  If  he  knows  it  to  be  false,  that  is  fraud  of  the  most  positive  kind  ; 
but  if  he  docs  not  know  it,  then  it  can  only  be  from  gross  negligence  ;  and 
in  contemplation  of  a  court  of  equity,  a  representation  founded  on  mistake, 
resulting  from  such  negligence,  is  fraud.  6  Ves.  180,  189  ;  Jeremy  386-6. 
The  purchaser  confides  in  it,  upon  the  assumption  that  the  owner  knows 
his  own  property,  and  truly  represents  it ;  and,  and  as  was  well  argued  in  the 
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case  in  Cranoh,  it  is  immaterial  to  the  purchaser,  whether  the  misrepreeent- 
ation  proceeded  from  mistake  or  fraud.  The  injury  to  him  is  the  same, 
whatever  may  have  been  the  motives  of  the  seller. 

We  will  next  inquire,  whether  the  misrepresentation  in  this  case  comes 
up  to  the  rule  which  has  been  laid  down.  In  the  first  place,  it  must  be  of 
matters  of  fact ;  and  it  has  been  argued  by  the  appellant's  counsel,  that  the 
letter  of  the  21st  of  January  1833,  did  not  profess  to  state  matters  of  fact, 
but  to  express  opinions.  It  is  certainly  *true,  that  matters  of  opin-  ^^ 
ion  between  parties  dealing  on  equal  terms,  although  falsely  stated,  *- 
are  not  relieved  against;  because  they  are  not  presumed  to  mislead,  or 
influence  the  other  pary,  when  each  has  equal  means  for  information.  But 
we  consider  the  representation  in  this  case  not  the  expression  of  opinion, 
bat  the  statement  of  facts.  The  appellant,  in  giving  a  description  of  a 
mine  in  Virginia,  which  he  desired  to  be  exhibited  to  the  appellee  in  New 
York,  says,  that  one  hundred  feet  on  the  vein  had  been  developed,  which 
proved  to  be  very  rich,  much  richer  than  anything  yet  discovered  in  the 
United  States.  That  the  surface  was  rich  in  gold  ;  that  the  formation  was 
quite  wide,  and  in  one  place  twelve  feet ;  that  the  veins  were  disseminated 
throughout  the  whole  formation,  in  threads  of  from  two  to  six  inches  wide  ; 
and  that  there  was  ore  from  the  mine  that  would,  without  doubt,  give  sev- 
eral hundred  pennyweights  of  gold  to  the  hundred  pounds.  Now  as  to  one 
of  these  statements,  beyond  all  question,  it  is  a  matter  of  fact ;  we  mean 
the  one  which  describes  the  width  of  the  formation  and  veins. 

Having  made  a  personal  examination,  he  declares  the  formation  to  be 
wide,  gives  the  actual  width  in  one  place,  and  then  the  width  of  the  veins, 
in  terms  not  of  conjecture,  but  of  the  most  positive  assertion.  He  gives 
their  dimensions  by  feet  and  inches.  This  statement,  then,  comes  up  to  the 
standard  of  mathematical  certainty.  And  even  in  regard  to  the  others,  he 
does  not  profess  to  speak  of  them  from  conjecture,  but  speaks  of  them  as 
they  are,  without  qualification.  Take,  for  example,  this  : — The  surface  is 
rich  in  gold.  Not  that  he  thinks  it  will  turn  out  to  be  rich,  but  that  it  is 
rich.  It  was  argued,  that  there  was  no  standard  by  which  to  decide  what 
quantity  of  gold  would  justify  calling  it  rich.  There  is  none  by  which  it 
can  be  decided  with  mathematical  certainty ;  but  the  law  does  not  re- 
quire it.  Suppose,  that  a  seller  was  to  describe  to  a  distant  purchaser,  a 
tract  of  land  as  being  rich,  and  it  were  proven  to  be  poor,  or  very  poor. 
Can  it  be,  that  a  court  of  equity  would  not  give  relief  in  such  a  case?  The 
certainty  in  the  one  case  is  as  great  at  in  the  other ;  and  the  misrepresenta- 
tion as  to  richness  must  be  proved  in  each  case,  by  the  evidence  of  those 
who  understood  the  quality  of  the  one  or  the  other. 

In  the  next  place,  the  misrepresentation  must  be  of  something  material, 
constituting  an  inducement  or  motive  to  the  appellee  to  purchase,  and  by 
which  he  has  been  actually  misled  to  his  injury.  Now,  in  our  opinion,  that 
is  emphatically  the  case  in  the  suit  before  us.  The  mine,  we  think,  not  only 
constituted  a  motive,  but  the  sole  motive  to  the  purchaser ;  he  was  induced 
to  purchase  an  interest,  at  a  high  price,  in  that  which  has  turned  out  to  be 
worthless  ;  and  he  has,  therefore,  been  misled  greatly  to  his  injury. 

It  must,  in  the  next  place,  be  in  something  in  which  the  one  party  plaoeB 
a  known  trust  and  confidence  in  the  other.    Nothing  could  be  stronger  than 
Ibe  confidence  here,  because  the  appellee  had  never  seen  the  mine,  and  the 
13  Pet.— 3  38 
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appellant  knew  it ;  the  appellee  had  seen  the  letter  of  description  and  speci- 
^     .     mens,  and  the  ^appellant  knew  that  he  had  ;  the  appellee  confided  in 

J  the  truth  of  the  appellant's  representation,  and  his  skill  in  mines,  and 
in  mining  operations,  and  the  appellant  knew  that  he  did. 

But  i*:  has  been  earnestly  contended  at  the  bar,  that  whatever  might 
be  the  effect  of  misrepresentation,  in  cases  in  which  there  was  nothing 
to  countervail  it ;  that  in  this  case,  at  least,  it  cannot  avail  the  appellee,  on 
account  of  the  particular  character  of  the  contract.  The  purchase  of  an  in- 
terest in  the  gold  mine  was  made  through  the  agency  of  Charles  H.  Rich- 
ards, acting  for  himself  and  others,  and  amongst  them,  for  the  appellee. 
Richards,  by  his  letter  of  the  18th  June  1833,  to  the  appellant,  amongst 
other  things,  said :  '*  But  after  all  the  above-named  gentlemen  (amongst 
whom  was  the  appellee)  had  seen  your  letter,  we  concluded,  at  any  rate,  we 
would  look  at  the  samples  of  ore,  and  have  done  so,  and  your  letter  describ- 
ing the  premises  to  N.  R.  (Nathaniel  Richards),  he  read  to  us.  The  ore  is 
rich  beyond  dispute  ;  but  how  much  there  is  of  it,  remains  to  be  seen.  In 
regard  to  the  extent  of  the  mine,  and  its  richness,  we  must,  of  course,  rely 
on  your  judgment."  The  appellant,  in  his  letter  of  the  21st  of  June  1833,  in 
reply  to  the  above  letter  of  Charles  H.  Richards,  speaking  of  the  gold-mine, 
says  :  *'  I,  however,  sell  it  for  what  it  is,  gold  or  snow-balls  ;  and  I  leave 
it  to  you  to  decide,  whether  you  will  take  it  at  my  price,  or  not."  It  is 
said,  that  the  contract  having  been  concluded,  upon  the  basis  of  this  corre- 
spondence, the  purchase  was  one,  with  all  faults  ;  that  is  in  effect,  that  the 
seller  was  absolved  from  all  liability,  by  reason  of  any  representation  which 
he  had  made,  in  relation  to  the  mine. 

In  support  of  this  proposition,  several  cases  have  been  cited  at  the  bar : 
let  us  examine  them.  The  case  of  Baglekole  v.  Walters^  3  Camp.  154,  was 
this :  The  defendant  being  about  to  sell  a  vessel,  the  subject  of  the  suit, 
had  printed  particulars  of  sale,  of  which  a  copy  was  delivered  to  the  plain- 
tiff, in  the  following  words  :  "  For  sale,  the  good  brig  Iris,  burthen,  per 
register,  208  tons;  will  carry  17  keels  of  coal  and  glass,  or  300  loads  of 
timber ;  has  lately  delivered  a  cargo  of  sugar  from  the  West  Indies,  in 
excellent  condition  ;  is  well  found  in  all  kind  of  stores,  which  are  in  good 
condition  ;  hull,  masts,  yards,  standing  and  running  rigging,  with  all  faults, 
as  they  now  lie."  The  plaintiff  purchased  two-thirds  of  the  ship,  which 
defendant  conveyed  to  him,  in  the  common  form.  The  plaintiff  undertook 
to  prove,  that  at  the  time  of  the  sale,  the  ship  had  several  secret  defects  in 
her ;  that  these  were  known  to  the  defendant ;  and  that  he  did  not  disclose 
them  to  the  plaintiff.  And  he  relied  upon  a  previous  case  of  MeUish  v. 
MotieuXy  Peake's  Cases,  1 15,  in  which  Lord  Eenton  had  held,  that  the  seller 
of  a  ship  is  bound  to  disclose  to  the  buyer,  all  latent  defects  known  to  him  ; 
observing,  that  the  terms  to  which  the  plaintiff  acceded  of  taking  the  ship, 
with  all  faults,  and  without  warranty,  must  be  understood  to  relate  only  to 
those  faults  which  the  plaintiff  could  have  discovered,  or  which  the  defend- 
^     .     ants  were  unacquainted  with.   But  Lord  Ellenborouoh,  ^disapprov* 

^  ing  of  the  doctrine  of  the  case  above  cited,  held,  that  where  a  ship  is 
sold  with  all  faults,  the  seller  is  not  liable  to  an  action,  in  respect  of  latent 
defects  which  he  knew  of,  without  disclosing,  at  the  time  of  the  sale,  unless 
he  used  some  artifice  to  conceal  them  from  the  purchaser. 

In  the  same  volume  of  Campbell,  p.  505,  a  case  in  reported  of  Schneider 
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V.  Heathy  which  was  tried  before  Mansfield,  Chief  Justice ;  the  opinion 
expressed  by  the  chief  justice  is  founded  in  so  much  good  sense  and  justice, 
that  we  should  have  felt  disposed,  in  a  conflict  of  authorities,  to  have  adopted 
it,  even  if  it  had  not  been,  as,  in  the  sequel  of  this  opinion,  we  shall  show  it 
M'as,  subsequently  recognised  and  acted  upon  by  the  court.  The  opinion  is 
in  these  words:  "The  words,"  that  is,  with  all  faults,  as  they  lie,  "are 
very  large  to  exclude  the  buyer  from  calling  upon  the  seller  for  any  defect 
in  the  things  sold  ;  but  if  the  seller  was  guilty  of  any  positive  fraud  in  the 
case,  these  words  will  not  protect  him.  There  might  be  such  fraud,  either 
in  a  faUe  representation,  or  in  using  means  to  conceal  some  defect.  I  think 
the  particular  is  evidence  here,  by  way  of  representation  ;  that  states  the 
hull  to  be  nearly  as  good  as  when  launched,  and  that  the  vessel  required  a 
most  trifling  outfit.  Now,  is  this  true  or  false  ?  If  false,  it  is  a  fraud,  which 
vitiates  the  contract.  What  was  the  fact  ?  The  hull  was  worm-eaten,  the 
keel  was  broken,  and  the  ship  could  not  be  rendered  seaworthy,  without  a 
most  expensive  outfit.  The  agent  tells  us,  he  framed  this  particular,  with- 
out knowing  anything  of  the  matter.  But  it  signifies  nothing,  whether  a 
man  represents  a  thing  to  be  different  from  what  he  knows  it  to  be,  or 
whether  he  makes  a  representation  which  he  does  not  know,  at  the  time,  to 
be  true  or  false,  if,  in  point  of  fact,  it  turns  out  to  be  false."  As  it  appeared 
in  the  case,  that  means  had  been  taken,  fraudulently  to  conceal  the  de- 
fects in  the  ship's  bottom,  the  case  may  not  be  an  authority  in  favor  of 
the  opinion  above  quoted  ;  yet  it  serves  to  show,  that  the  doctrine  on  this 
subject  was  not  then  settled. 

About  the  time  that  this  last  case  was  decided,  the  case  of  Pickering  v. 
Dotesouy  reported  in  4  Taunt.  770,  was  decided  in  the  common  pleas.  That 
also  was  the  sale  of  a  ship,  with  all  faults.  A  copy  of  the  particulars  was 
delivered  by  the  seller  to  the  buyer,  which,  amongst  other  things,  repre- 
sented the  ship  as  being  copper-fastened,  and  as  having  recently  undergone 
a  thorough  repair.  It  was  proved,  that  the  ship  was  not  copper-fastened, 
and  that  the  defendant  knew  she  was  leaky.  The  court  adhered  to  the  doc- 
trine of  Lord  Ellenborough,  in  JBaglehole  v.  WalterSy  and  held,  that  the 
seller  was  not  resposible.  Now,  it  will  be  observed,  that  all  these  cases  were 
cases  of  ships,  where  the  thing  which  was  the  subject-matter  of  the  contract 
was  in  such  situation  that  the  buyer  had  a  full  opportunity  to  inspect  and 
examine  the  truth  of  the  representation  ;  and  this  we  take  to  be  the  ground 
of  decision  in  them.  The  meaning,  says  Heath,  Justice,  in  Pickering  v. 
Dowsony  of  selling  with  all  faults,  is,  "that  the  purchaser  shall  make  use  of 
his  eyes  and  understanding,  *to  discover  what  faults  there  are."  This  j.^ 
implies,  in  our  opinion,  that  the  thing  must  be  in  such  situation  as  to  *- 
enable  him  to  make  use  of  his  eyes  and  understanding  ;  and  accordingly,  in 
that  case,  "  the  full  opportunity  of  the  purchaser  to  inspect  and  examine  the 
truth  of  the  representation,"  is  included  in  the  marginal  note  of  the  case,  as 
one  of  the  terms  of  the  proposition  which  exempts  the  seller  from  liability. 

Now,  we  think  that  this  case  is  strikingly  contradistinguished  from  that 
in  the  most  important  particular ;  that  in  this  the  purchaser  had  not  full 
opportunity  to  inspect  and  examine.  It  is  true,  that  it  would  have  been  in 
the  purchaser's  power  to  have  travelled  some  hundreds  of  miles  to  Virginia, 
to  examine  the  mine  ;  so  it  was  in  the  case  which  has  been  quoted  from  John- 
eon's  Chancery  reports  ;  but  the  chancellor  does  not  even  intimate  an  idea 
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that  it  was  necessary  for  him  to  do  so  :  so  also,  in  the  case  of  Sherwood  v. 
SalmoHy  5  Day  439,  the  purchaser  might,  by  extraordinary  diligence,  have 
examined  the  land  ;  but  the  court,  in  reference  to  this  very  subject,  say,  that 
where,  from  the  remote  situation  of  the  land,  or  any  other  cause,  a  contract 
is  made  for  the  sale  of  land,  without  viewing  it,  there  is  the  same  reason 
that  the  seller  should  be  responsible  for  a  false  affirmation  respecting  its 
quality,  as  for  any  other  fraud. 

We  think  we  may  safely  lay  down  this  principle,  that  wherever  a  sale  is 
made  of  property,  not  present,  but  at  a  remote  distance,  which  the  seller 
knows  the  purchaser  has  never  seen,  but  which  he  buys  upon  the  representa- 
tion of  the  seller,  relying  on  its  truth,  then  the  representation,  in  effect, 
amounts  to  a  warranty  ;  at  least,  that  the  seller  is  bound  to  make  good  the 
representation.  No  part  of  the  reasoning  of  the  cases  which  we  have  been 
reviewing  applies  to  such  a  case ;  they  proceed  upon  the  idea,  that  where  the 
subject  of  the  sale  is  open  to  the  inspection  and  examination  of  the  buyer, 
it  is  his  own  folly  and  negligence  not  to  examine.  Chancellor  Kent,  in  the 
second  volume  of  this  Commentaries,  484-5,  has  justly  said,  that  the  law 
does  not  go  to  the  romantic  length  of  giving  indemnity  against  the  conse- 
quences of  indolence  and  folly,  or  a  careless  indifference  to  the  ordinary 
and  accessible  means  of  information.  We  think  that  this  imputation  can- 
not be  made  with  any  propriety  against  the  appellee.  The  subject  of 
the  purchase  was  several  hundred  miles  from  him  ;  he  had  never  seen  it ;  the 
seller  knew  that  he  had  never  seen  it ;  in  this  situation,  he  made  a  represen- 
tation, both  by  description  in  his  letter,  and  by  the  exhibition  of  specimens  ; 
the  appellee  bought  npon  the  faith  of  that  representation,  the  appellant 
knowing  that  the  appellee  had  read  the  letter  and  seen  the  samples  ;  finally, 
the  appellee  had  a  double  confidence  in  the  appellant ;  first,  in  his  integrity, 
and  secondly,  in  his  skill  in  mining  ;  and  the  appellant  admits  his  belief  that 
the  appellee  had  this  double  confidence  in  him. 

If,  under  these  circumstances,  the  seller  were  not  bound  by  his  repre- 
,     -.     sentation,  we  know  not  in  what  cases  we  ought  to  apply  the  *well- 

J  known  and  excellent  maxim,  ^* fides  servanda  est"  We  have  now 
compared  the  cases,  and  upon  principle,  have  shown,  that  they  do  not  apply 
to  this.  But  we  will  conclude  our  opinion,  by  referring  to  a  case,  later  than 
all  those  which  we  have  been  examining,  the  reasoning  of  which  is  conclu- 
sive, as  we  think,  in  favor  of  the  view  which  we  have  taken.  It  is  the 
case  of  Shepherd  v.  Kain^  5  Barn.  &  Aid.  240.  It  was  case  for  the  breach 
of  warranty,  as  to  the  character  of  a  ship.  The  advertisement  for  the  sale  of 
the  ship  described  her  as  a  copper-fastened  vessel;  but  there  were  subjoined 
these  words,  ^Hhe  vessel,  with  her  stores,  as  she  now  lies,  to  be  taken  with 
all  faults,  without  allowance  for  any  defects  whatever.''  It  appeared  at  the 
trial,  that  the  ship,  when  sold,  was  only  partially  copper-fastened,  and  that 
she  was  not  what  was  called  in  the  trade,  a  copper-fastened  vessel.  It 
appeared  also,  that  the  plaintiff,  before  he  bought  her,  had  a  full  opportu- 
nity to  examine  her  situation.  The  court  said,  the  meaning  of  the  adver- 
tisement must  be,  that  the  seller  will  not  be  responsible  for  any  faults  which 
a  copper-fastened  ship  may  have.  Suppose,  a  silver  service  sold,  with  all 
faults,  and  it  turns  out  to  be  plated  ;  can  there  be  any  doubt,  that  the  vendor 
would  be  liable  ?  With  all  faults,  must  mean,  which  it  may  have  consist- 
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enilj  with  its  being  the  thing  described.     Here,  the  ship  was  not  a  oopper- 
fastened  ship  at  all ;  and  therefore,  the  verdict  was  right. 

This  case  decides,  that  even  where  the  plaintiff  had  a  fall  opportunity 
of  examination,  the  term,  all  faults,  did  not  exempt  the  seller  from  liability 
for  any  defect  but  what  was  consistent  with  its  being  the  thing  described  ; 
and,  in  effect,  that  the  description  amoanted  to  a  warranty.  In  the  case 
before  us,  where  the  appellee  had  no  opportunity  for  examination  (and  in 
that  respect  the  case  is  much  stronger  in  his  favor  than  the  one  just  cited), 
the  terms  of  the  sale,  in  our  opinion,  put  upon  the  appellee^  no  hazard  or 
risk,  but  those  which  were  consistent  with  the  mine  being  such  as  it  was 
described  ;  that  those  terms  in  no  degree  exempted  him  from  liability  for 
misrepresentation ;  bat  if  the  mine  had  been  such  as  described,  then  that 
they  would  have  exempted  him  from  any  liability  for  failure  in  its  antici- 
pated produce.  It  may  be,  that  the  appellant  made  the  representation  under 
the  influence  of  delusion  ;  but  it  is  sufficient,  to  decide  this  case,  for  us  to 
know,  that  the  representation  was  untrue  in  material  parts  of  it.  The  decree 
of  the  circuit  court  is  affirmed,  with  costs. 

Stobt,  Justice.  (Dissenting,) — In  this  case,  I  have  the  misfortune  to  dif- 
fer from  a  majority  of  my  brethren.  The  bill  seeks  to  set  aside  and  rescind 
an  executed  contract,  upon  the  ground  of  gross  premeditated  fraud,  the 
contract  being  confessedly  one  of  great  hazard,  and  founded  in  speculation. 
The  answer  fully  and  pointedly  denies  every  allegation  of  fraud,  and  insists 
upon  the  most  perfect  good  faith.  The  decree,  by  rescinding  the  contract, 
affirms  the  material  charges  of  fraud  stated  in  *the  bill.  p  ^ 

After  a  careful  consideration  of  the  evidence  in  the  record,  my  L 
opinion  is,  that  there  is  no  just  foundation  for,  or  proof  of,  these  charges. 
I  do  not  propose  to  review  the  evidence,  though  I  take  a  very  different  view 
of  it  from  what  has  been  expressd  in  the  opinion  delivered  by  my  brother 
Babboctb  ;  and  there  are  many  facts  and  circumstances,  which  have  struck 
my  mind  with  great  force,  which,  I  regret  to  find,  are  not  deemed  of  equal 
importance  by  my  brethren.  I  am  not  willing,  by  my  silence,  to  sanction 
imputations  upon  the  appellant,  which  cast  so  deep  a  shade  upon  his  charac- 
ter, which  the  record  shows  has  hitherto  been  without  stain  or  reproach.  In 
my  opinion,  the  appellant  stands  acquitted  of  fraud,  the  victim,  if  you  please, 
of  a  heated  and  deluded  imagination,  indulging  in  golden  dreams ;  but  in 
this  respect,  he  is  in  the  same  predicament  with  the  appellee,  aiid  none 
other. 

McLea.x,  Justice,  dissented,  stating  that  he  agreed  altogether  with  Mr. 
Justice  Stoby. 

Baldwin,  Justice,  dissented,  both  as  to  the  facts  and  the  law  as  stated 
in  the  opinion  of  the  court  delivered  by  Mr.  Justice  Babbottb. 

On  appeal  from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York.  This  cause  came  on  to  be  heard,  on  the  transcript  of 
the  record  from  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  and  was  argued  by  counsel  :  On  consideration  whereof, 
it  is  adjudged  and  decreed  by  this  court,  that  the  decree  of  the  said  circuit 
court  in  this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 
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The  coangel  for  the  appellant  afterwards  presented  a  petition,  praying 
for  a  rehearing  of  this  case,  bat  the  coart  unanimously  overruled  the  appli- 
cation. 


*45]    *WiLLiAM  Ross  and  Heney  Kjno,  PlaintiflEs  in  error,  v.  James 
S.  Ddval  and  others.  Defendants  in  error. 

Execution. — Process  act — Limitation. — Jurisdiction. 

A  judgment  was  obtained  in  the  circuit  court  of  the  United  States  for  the  district  of  Yirgioia,  in 
December  1821,  and  a  writ  of  fieri  facias  was  issued  on  this  judgment,  in  January  18^2, 
which  was  not  returned ;  and  no  other  execution  was  issued,  until  August  1886,  when  a  eapiM 
ad  satiM/aciendum  was  issued  against  the  defendant :  H^d^  that  this  execution  issued  illegally, 
in  consequence  of  the  lapse  of  time  between  the  rendition  of  the  judgment,  and  the  issuing  of 
execution  in  1836. 

The  result  of  the  opinion  of  the  supreme  court,  in  the  case  of  Wajman  v.  Southard,  10  Wheat. 
1,  delivered  by  Chief  Justice  Marshal,  was,  that  the  execution  laws  of  Kentucky,  having 
passed  subsequent  to  the  process  acts,  did  not  apply  to  executions  issued  by  the  circuit 
courts  of  the  United  States :  and  that  under  the  judiciary  and  piocess  acts,  the  courts  had 
power  to  regulate  proceedings  on  executions.  The  power  of  the  court  to  adopt  such  rules,  was 
not  embraced  in  the  print  certified  for  the  decision  of  the  court,  and  was  not  expreaaly 
adjudged  ;  but  it  is  the  clear  result  of  the  argument  of  the  court. 

The  act  of  the  legiHlature  of  Virginia,  of  1792,  to  regulate  proceedings  on  judgments,  is  sub- 
stantially and  technically  a  limitation  on  judgments ;  and  is  not,  therefore,  an  act  to  regulate 
process  ;  it  is  a  limitation  law,  and  is  a  rule  of  property ;  and  under  the  84th  section  of  the 
judiciary  act,  is  a  rule  of  decision  for  the  courts  of  the  United  States. 

The  act  of  the  legislature  of  Virginia,  of  1792,  limits  actions  and  executions  on  judgments  ren- 
dered in  the  state  courts  ;  and  the  same  rule  must  be  applicable  to  judgments  obtained  in  the 
courts  of  the  United  States. 

The  process  act  of  congress  of  1 828  was  passed  shortly  after  the  decision  of  the  supreme  court 
of  the  United  States,  in  the  case  of  Wayman  v.  Southard,  and  the  United  States  Bank  v.  Hal- 
stead  ;  and  was  intended  as  a  legislative  sanction  of  the  opinions  of  the  court  in  those  cases. 
The  power  given  to  the  courts  of  the  United  States  by  this  act,  to  make  rules  as  a  regulation 
of  proceedings  on  final  proo&ss,  so  as  to  conform  the  same  U>  those  of  state  laws  on  the  same 
subject,  extends  to  future  legislation,  and  as  well  to  the  modes  of  proceeding  on  executions,  as 
to  the  forms  of  writ. 

Acts  of  limiutiou  are  of  daily  cognisance  in  the  courts  of  the  United  States ;  and  in  fixing  the 
rights  of  parties,  they  roust  be  regarded  as  well  in  the  federal  as  in  the  state  courts. 

The  rule  is  well  settled,  that  to  avoid  a  statute,  a  party  must  show  himself  to  be  within  its 
exceptions. 

A  declaration  in  the  circuit  court  of  the  United  States  for  the  Virginia  district,  stated  the 
plaintiffs  to  be  ''merchants,  and  partners  tradmg  under  the  firm,  and  by  the  name  and  style 
of  Duval  k  Co.,  of  Philadelphia,  in  Pennsylvania."  This  was  insufficient  to  give  jurisdiction 
to  the  court  in  the  action,  if  the  exception  had  been  taken  by  plea,  or  by  writ  of  error,  within 
the  limitation  of  such  writ. 

Construction  of  the  act  of  limitations  of  Virginia  of  1829.  It  is  a  sound  principle,  that  where  a 
statute  of  limitations  prescribes  the  time  within  which  suit  shall  be  brought,  or  an  act  done, 
and  a  part  of  the  time  has  elapsed,  effect  may  be  given  to  the  act ;  and  the  time  yet  to  run, 
being  a  reasonable  part  of  the  whole  time,  will  be  considered  the  limitation  in  the  mind  of  the 
legislature  m  such  cases  ;  this  rule  is  believed  to  be  founded  on  principle  and  authority.' 

£rbor  to  the  Circuit  Court  for  the  Eastern  District  of  Virginia.  On 
the  7th  of  December  1821,  James  S.  Duval,  Lewis  Duval  and  John  Rhein- 
hart  obtained  a  judgment  against  William  Ross.  A  writ  of  ^fieri  facias  was 
issued  on  the  judgment,  on  the  10th  of  January  1822,  which  was  never 

1  See  Lewis  tr.  Lewis,  7  How.  776  ;  Sohn  v,  Waterson,  17  Wall.  096. 
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returned.  No  other  ezecution  was  issued  on  the  judgment,  until  the  11th 
of  August  1836.  A  capias  ad  satisfaciendum  was  then  sued  out,  and  exe- 
cuted on  the  body  of  Ross,  who  gave  up  property  in  discharge  of  his  body, 
and  entered  *into  a  bond,  with  Henry  King  as  surety,  for  the  forth-  j-, . - 
coming  of  the  property,  on  the  day  and  at  the  place  of  sale.  This  *- 
bond  was  forfeited,  and  a  motion  was  made  upon  it  for  an  award  of  execu- 
tion ;  the  award  of  execution  was  opposed,  on  the  ground  of  the  lapse  of 
time  between  the  rendition  of  the  judgment  and  the  award  of  execution,  in 
August  1836  ;  and  it  was  insisted,  that  the  execution  had  issued  illegally, 
and  that  the  same,  as  well  as  the  forthcoming  bond  taken  under  it,  ought 
to  be  quashed. 

The  circuit  court  overruled  the  motion  to  quash  the  execution  and  the 
bond  ;  and  gave  judgment  for  the  plaintiff  for  the  amount  of  the  bond. 
The  defendants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Jiobinsoriy  for  the  plaintiffs  in  error  ;  and  by 
NicholaSy  for  the  defendants. 

For  the  plaintiffs  in  error,  the  following  points  were  submitted  to  the 
court : 

1.  That  it  having  been  laid  down  in  Wayman  v.  Southard^  10  Wheat. 
24,  that  the  14th  section  of  the  judiciary  act  must  be  understood  as  giving 
to  the  courts  of  the  Union  the  power  to  issue  exexcution  on  their  judg- 
ments, and  that  section  declaring,  that  the  writs  issued  shall  be  agreeable 
to  the  principles  and  usages  of  law,  the  court,  in  determining  within  what 
time  executions  may  be  issued,  "  agreeable  to  the  principles  and  usages  of 
law,"  should  adopt  the  rule  of  decision  prescribed  by  the  84th  section,  to 
wit,  the  laws  of  the  state  in  cases  where  they  apply.  In  this  view,  the 
Virginia  act  of  1792  would  give  the  rule;  and  there  being  no  proof  that 
the  persons  entitled  to  the  judgment  were  not  within  the  commonwealth, 
at  time  of  the  judgment  being  awarded,  the  second  execution,  and  the 
forthcoming  bond  taken  under  it,  should  be  quashed.  Even  if  there  were 
such  proof,  it  would  be  of  no  avail,  since  the  Virginia  act  of  1826.  Sup.  to 
Rev.  Code  of  1819,  p.  260,  §  3. 

2.  That  if,  in  determining  within  what  time  writs  of  execution  may  be 
issued,  ^'  agreeable  to  the  principles  and  usages  of  law,"  the  court  should 
resort,  for  a  rule  of  decision,  to  the  common  law  of  England  ;  still,  the 
second  execution  must  be  held  to  have  issued  illegally,  and  the  court  should 
quash  that  and  the  bond  also  ;  because,  at  common  law,  though  execution 
had  issued  within  the  year,  yet  unless  it  were  returned  and  filed,  a  second 
execution  could  not  issue  after  the  year. 

3.  That  if  the  process  act  be  considered  as  giving  the  rule,  and  the 
inquiry  be,  what  was  the  mode  of  process  used  and  allowed  in  Virginia,  in 
this  respect,  in  1789,  still,  the  result  must  be  the  same  ;  because  the  mode 
of  process  must  either  have  been  according  to  the  common  law,  or  accord- 
ing to  the  statutes  of  Virginia.  The  common-law  rule  has  already  been 
stated  ;  and  the  statutes  remaining  in  force  in  1789  will  be  of  no  help  to 
the  judgment-creditors.  According  to  these  statutes,  no  judgment  was  of 
force,  longer  than  seven  years.  See  reference  to  them,  in  note  to  1  Rev. 
Code  of  1819,  p.  489. 
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^Rohinaony  for  the  plaintiffs  in  error,  argued  : — The  proposition  main- 
tained in  the  ooart  of  the  United  States  for  the  district  of  Virginia  was 
this :  that  upon  a  judgment  in  that  court,  if  execution  has  once  issued, 
thought  it  might  never  be  returned,  a  second  execution  might  issue  after- 
wards, indefinitely  as  to  time.  In  other  words,  that  there  was  no  limitation 
of  time  within  which  the  issuing  of  the  second  execution  was  confined. 
This  proposition  has  been  advanced,  in  Virginia,  for  the  first  time,  in  this 
cause,  and  the  period  at  which  it  is  urged,  is  remarkable. 

It  would  not  have  been  very  surprising  to  have  heard  it,  a  few  years 
ago,  when  the  English  courts,  and  some  of  the  American,  seemed  to  set  at 
defiance  all  the  statutes  of  limitation  which  the  wisdom  of  the  legislature 
had  prescribed.  But  it  is  remarkable,  that  it  should  be  urged  now,  when 
the  courts,  everywhere,  both  in  England  and  America,  are  construing  all 
statutes  of  limitation  according  to  their  plain  meaning,  and  giving  to  them 
full  effect.  When  the  parliament  of  England,  and  the  state  legislatures,  to 
make  the  limitation  more  certain,  are  requiring  a  written  acknowledgment  of 
debt  to  remove  a  ease  from  the  operation  of  the  statute  ;  when  the  courts 
of  equity,  in  cases  where  no  statute  applies,  are  enforcing,  with  almost  the 
regularity  and  certainty  of  a  statute,  the  rules  adopted  by  them  for  repress- 
ing antiquated  and  stale  demands  ;  and  when  the  best  legal  writers  of  the 
day  are  supporting  the  policy  of  the  statutes,  with  commendable  earnest- 
ness and  ability. 

In  a  late  work,  which  has  added  not  a  little  to  the  reputation  of  a  mem- 
ber of  this  bench,  it  is  said,  that  ^'  Laws  thus  limiting  suits  are  founded  in 
the  noblest  policy  ;  they  are  statutes  of  repose,  to  quiet  titles,  to  suppress 
frauds,  and  to  supply  the  deficiency  of  proofs  from  the  ambiguity  and 
obscurity  of  transactions.  They  presume,  that  claims  are  extinguishedi 
because  they  are  not  litigated  within  the  prescribed  period.  They  take 
away  all  solid  grounds  of  complaint,  because  they  rest  on  the  negligence  or 
laches  of  the  party  himself  ;  they  quicken  diligence,  by  making  it  in  some 
measure  equivalent  to  right.  They  discourage  litigation,  by  burying  in  one 
common  receptacle  all  the  accumulations  of  past  times,  which  are  unex* 
plained  and  have  now  become  inexplicable."  This  passage  is  from  page 
482  of  the  Conflict  of  Laws.  The  author  adds,  that  it  has  been  said  by 
Voet,  with  singular  felicity,  that  controversies  are  limited,  lest  they  should 
be  immortal,  whilst  men  are  mortal. 

Shall  I  be  told,  that  the  policy  in  which  statutes  limiting  actions  are 
founded,  does  not  apply  to  the  limitations  of  executions,  after  judgment. 
This,  surely,  is  not  so.  So  far  from  its  being  the  case,  we  are  told  by  the 
common-law  writers,  that  where  execution  is  not  sued  out  within  a  year 
after  the  judgment,  the  court  concludes  that  the  judgment  is  satisfied  and 
extinct ;  and  acts  upon  this  presumption,  by  declining  to  issue  a  new  execu- 
tion. 3  Bl.  Com.  421.  And  where  execution  has  issued  within  the  year, 
and  never  been  returned,  the  presumption  of  satisfaction  is  equally  strong. 
^     .     *For  if  it  had  been  put  into  the  hands  of  an  oflicer,  we  may  reasonably 

J  conclude,  that  the  creditor  would  have  proceeded  against  the  officer. 
If  he  has  not  proceeded  against  the  officer,  the  presumption  is,  that  the 
execution  had  not  been  delivered  to  an  officer.  And  his  failure  to  deliver  it 
to  an  officer,  is  best  accounted  for,  by  supposing  that  the  claim  had  been 
adjusted  between  the  parties.  The  common-law  rule  conformed  to  this 
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reasoning  ;  for  it  will  be  presently  shown,  that  it  placed  the  creditor  who 
took  out  execution  and  never  returned  it,  upon  the  same  footing  with  him 
who  had  taken  out  none. 

The  presumptions,  then,  which  lie  at  the  bottom  of  the  statutes  limiting 
actions,  are  equally  applicable  to  limitations  of  execution.  And  if  the 
present  decision  should  be  sustained,  it  will  be  in  opposition  to  those 
presumptions,  and  opposed  to  the  general  spirit  which  now  prevails  both  in 
leginlative  bodies  and  judicial  tribunals.  This  circumstance  should  induce 
the  court  to  look  well  into  the  particular  case,  and  see  whether  the  decision 
is  rendered  necessary  by  the  acts  of  congress. 

It  is  admitted,  that  every  nation  must  have  a  right  to  settle  for  itself  the 
times  within  which  judicial  proceedings  may  be  carried  on  in  its  own 
courts  ;  and  if,  indeed,  congress  has  enacted,  that  upon  a  judgment  in  a 
circuit  court  of  the  United  States,  where  execution  has  once  issued,  a  new 
execution  may  issue  at  any  time  afterwards  ;  though  we  may  think  such  an 
enactment  unwise  ;  it  must,  nevertheless,  be  conformed  to.  Has  congress  so 
enacted  ?  We  certainly  can  find  no  such  enactment,  in  terms.  If  there  be 
any  such,  it  is  not  a  direct  provision  of  congress,  but  an  indirect  one.  Has 
congress  so  enacted,  directly  or  indirectly  ?  In  the  act  establishing  the 
judicial  courts  of  the  United  States,  immediately  after  specifying  the  courts 
which  are  established,  and  their  jurisdiction,  comes  the  14th  section,  which 
prescribes  the  means  of  carrying  that  jurisdiction  into  effect.  It  declares, 
that  *^  all  the  before-mentioned  courts  of  the  United  States  shall  have  power 
to  issue  writs  of  scire  facias,  habeas  corpus,  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions  and  agreeable  to  the  principles  and  usages  of  law.'' 
This  act  was  approved  the  24th  of  September  1789.  (1  U.  S.  Stat.  81.)  The 
act  to  regulate  processes  was  approved  a  few  days  after,  viz.,  on  the  29th 
of  September.  It  declares,  that  until  further  provision  shall  be  made,  and  ex- 
cept where  by  this  act,  or  other  statutes  of  the  United  States,  it  is  otherwise 
provided,  the  forms  of  writs  and  executions,  except  their  style,  and  modes 
of  process,  in  suits  at  common  law,  shall  be  the  same,  in  each  state  respec- 
tively, as  are  now  used  or  allowed  in  the  supreme  courts  of  the  same. 
(Ibid.  93.)  The  forms  of  writs,  executions  and  other  processes,  and  the 
forms  and  modes  of  proceeding  in  suits,  in  those  of  common  law,  which  were 
used  in  the  courts,  in  pursuance  of  the  process  act  of  1789,  *were  after-  ^^ 
wards  continued  by  the  process  act  of  1792  ;  subject  however  to  such  ■- 
alterations  and  additions  as  the  courts  respectively  shall,  in  their  discretion, 
d^em  expedient,  or  to  such  regulations  as  the  supreme  court  of  the  United 
States  shall  think  proper,  from  time  to  time,  by  rule,  to  prescribe  to  any 
circuit  or  district  court  concerning  the  same.  (Ibid.  276.)  The  rule  which 
must  govern  the  case  is  to  be  deduced  from  one  of  those  provisions. 

On  the  other  side,  it  is  contended,  that  the  process  act  of  1789  prescribes 
the  rule  in  such  cases  ;  and  that,  according  to  that  act,  after  judgment  has 
been  obtained  in  the  circuit  court  of  the  United  States  for  the  Virginia  dis- 
trict, the  mode  of  process  is  the  same  that  was  used  and  allowed  in  Virginia, 
in  1*789.  In  other  words,  the  proposition  is,  that  according  to  the  mode  of 
process  used  and  allowed  in  Virginia  in  1789,  where  execution  had  issued 
within  the  year,  though  it  were  not  returned,  a  new  execution  could  issue, 
after  the  year,  indefinitely  as  to  time     Without  being  at  all  satisfied  that 
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the  rule  on  this  subject  is  properly  dedaced  from  the  process  act,  I  proceed 
to  show,  that  according  to  the  mode  of  process  ased  and  allowed  in  Virginia, 
in  1 789,  where  execation  had  issued  within  the  year,  and  not  returned,  a 
new  execution  could  not  issue  after  the  year  ;  but  the  plaintiff  was  driven 
to  his  scire  facias.  That  this  was  the  mode  of  process  used  and  allowed  in 
such  a  case,  will  be  shown  both  by  the  common  law,  and  by  the  statutes  of 
Virginia. 

It  is  admitted,  that  according  to  the  common  law,  where  execution  was 
taken  out  within  the  year,  and  a  return  made,  showing  that  it  had  been 
ineffectual,  a  new  execution  might  issue,  after  the  year,  merely  by  entering 
continnancetf  on  the  roll,  so  as  to  preserve  the  appearance  of  regularity. 
Aires  v.  Hardress^  1  Str.  100.  And  these  continuances  were  regarded  such 
mere  matters  of  form,  that,  in  many  cases,  they  were  allowed  to  be  entered 
after  the  issuing  of  the  second  writ,  if  the  first  appeared  to  have  been 
returned  and  filed.  That,  however,  was  indispensable.  To  sustain  the 
second  writ,  after  the  year,  it  was  always  material  to  show,  that  the  first 
had  been  returned  and  filed.  The  rule  is  so  laid  down  by  Mr.  Tidd,  in  his 
Practice  ;  and  he  is  sustained  by  all  the  authorities.  "  When,"  says  he,  "a 
fieri  facias  or  ca,  sa.  is  taken  out  within  the  year,  and  not  executed,  a  new 
writ  of  execution  may  be  sued  out,  at  any  time  afterwards,  without  a  scire 
facias;  provided,  the  first  writ  be  returned  and  filed,  and  continuances 
entered  from  the  time  of  issuing  it."  Tidd  1155.  In  another  place,  the  rule 
is  laid  down  even  more  emphatically.  After  a  year  and  a  day  from  the 
time  of  signing  judgment,  the  plaintiff  cannot  regularly  take  out  execution, 
without  reviving  the  judgment  by  scire  facias  ;  unless  an  execution  was 
previously  sued  out,  returned  and  filed."  Tidd  1031-2.  See  also,  2  Saund. 
72  c. 
^    .  A  leading  authority  in  support  of  the  rule,  as  here  laid  down,  is 

J  *the  case  of  Blayer  v.  Baldwin^  2  Wils.  82  ;  reported  also,  in  Barnes 
213.  In  Blayer  v.  Baldwin,  execution  was  sued  out  within  the  year,  but 
was  not  returned.  It  was,  however,  continued  upon  the  roll  down,  by  vice- 
comes  non  misit  breve,  and  a  ca.  sa.  afterwards  issued,  under  which  the 
defendant  was  taken.  The  objection  was  made,  that  the  judgment  was 
above  a  year  old,  and  that  there  was  no  return  of  the  execution,  to  warrant 
the  entry  of  the  continuances  on  the  roll  :  held,  that  it  was  irregular  to  con- 
tinue an  execution  on  the  roll,  which  was  never  returned  or  filed.  And  on 
this  ground,  the  defendant  was  discharged  out  of  custody.  Judge  Wash- 
ington decided  the  same  way,  in  the  case  of  Azcarati  v.  Fitzsimmons,  3 
W.  C.  C.  134. 

It  is  plain,  then,  that  in  this  case,  the  execution  issued  illegally.  The 
plaintiff  was  driven  to  his  scire  facias,  in  like  manner  as  if  no  execution  had 
issuod  within  the  year.  And  not  even  the  scire  facias  could  have  been 
obtained  from  the  clerk,  as  the  execution  was  here.  After  so  great  a  lapse 
of  time  as  existed  in  this  case,  a  motion  in  court  would  have  been  proper, 
even  for  a  scire  facias.     Lowe  v.  Bohins,  1  Brod.  &  Bing.  381. 

If  the  execution  could  not  legally  have  issued,  according  to  the  common 
law,  the  next  inquiry  is,  whether  the  common-law  rule  was  altered  by  any 
statute  of  Virginia,  remaining  in  force  in  1789.  It  will  be  found,  that  the 
only  statutes  on  the  subject,  which  existed  prior  to  that  time,  limited 
the  creditor,  even  more  than  the  common  law.  By  the  statute  of  March 
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I  1657  '58,  no  judgment,  or  any  other  engagement  of  debt,  was  of  any  force, 

I  or  recoverable,  five  years  after  the  date  thereof ;  with  this  proviso  only,  that 

if  the  debtor  absent  himself  and  depart  the  country,  then,  during  such  his 

departure,  it  shall  not  be  reckoned  nor  accounted  any  part  of  the  five  years. 

1  Hen.  Stat.  483-4.  By  the  act  of  16tt0  '61,  the  time  was  made  seven  years, 
with  a  similar  proviso,  that  if  the  debtor  should  depart  the  country,  the 
time  of  his  absence  should  not  be  esteemed  any  part  of  the  seven  years. 

2  Hen.  Stat.  22.  This  was  soon  after  the  restoration  of  Charles  H.  In  the 
succeeding  year,  there  was  a  revisal  of  the  laws  ;  and  it  was  again  enacted, 
that  no  judgment  should  be  of  force,  seven  years  after  the  grant  thereof  ; 
with  a  proviso,  that  if  the  debtor  depart  the  country,  and  leave  no  attorney 
to  answer  for  him,  or  in  any  other  way  conceal  or  privily  remove  himself 
into  any  part  of  the  country,  such  time  of  his  absence  shall  not  be  accounted 
any  part  of  the  seven  years.     2  Hen.  Stat.  104-5. 

This  law,  in  some  of  its  parts,  being  supposed  to  admit  of  doubt,  in  1696, 
it  was  repealed,  and  a  new  statute  passed,  declaring  that  no  judgment 
shall  be  of  force,  longer  than  seven  years  after  the  date  of  the  judgment, 
or  after  the  same  has  been  renewed  by  scire  fcuncta  ;  with  a  proviso,  that  if 
the  debtor  privately  depart  the  country  or  the  *county  where  ho  r  u.-- 
resided  and  dwelt,  or  contracted  the  debt,  and  have  not  a  sufficient  ^ 
estate  in  the  county  where  he  resided  or  contracted  the  debt,  or  where  the 
judgment  was  obtained,  to  satisfy  the  same,  it  should  remain  and  be  in  force 
and  recoverable,  notwithstanding  the  seven  years  be  expired  and  past.  3 
Hen.  Stat.  146.  These  different  statutes  are  referred  to  in  a  note  to  the 
Code  of  1819,  vol.  i.  p.  489  ;  in  which  the  reviser  notices,  that  there  is  no 
exception  in  favor  of  absent  creditors,  or  persons  under  disabilities.  It  is 
highly  probable,  that  it  was  the  circumstance  of  the  Virginia  statutes  oper- 
ating against  creditors  residing  in  England  more  strongly  than  the  common 
law  did,  that  led  to  the  subsequent  action  of  the  crown. 

In  the  same  volume  (vol.  3,  p.  377),  there  is  a  statute  of  1705,  similar 
to  that  of  1696  ;  and  in  the  margin,  it  is  stated  to  have  been  repealed  by 
proclamation,  April  16th,  1830.  I  have  not  been  able  to  find  this  proclama- 
tion. If  only  the  statute  of  1705  was  repealed,  and  the  others  remained  in 
force,  they  would,  of  course,  have  operated  to  bar  this  judgment.  If,  how- 
ever, all  the  Virginia  statutes  on  the  subject  were  repealed  by  the  crown, 
then  the  matter  was  left  as  it  stood  at  common  law  ;  and  we  have  seen  that, 
according  to  the  common  law,  the  execution  could  not  legally  have  issued. 

Having  shown  that  the  execution  could  not  legally  have  issued  according 
to  the  mode  of  process  allowed  by  the  laws  of  Virginia  in  1789,  the  appellee 
can  derive  no  aid  from  the  process  act ;  except  by  making  out  that  the 
mode  of  process  actually  used  in  Virginia  in  1789  was  different  from  what 
the  law  allowed  ;  and  justified  the  issuing  the  execution  in  this  case.  No 
one  recollects  that  such  was  the  case  ;  for  the  recollection  of  neither  judge 
nor  counsel  extends  further  back  than  1792.  The  sole  foundation  for  such 
an  idea  arises  out  of  the  language  of  the  act  of  i792.  1  Rev.  Code  of  1819, 
p.  489,  §  5.  Now,  before  commenting  upon  that  act,,  let  us  sum  up,  in  a 
few  words,  the  state  of  things  upon  which  that  act  was  designed  to  bperate. 
On  the  3d  of  July  1776,  the  convention  of  Virginia  adopted  as  a  rule 
of  decision,  not  only  the  common  law  of  England,  but  all  statutes  or  acts  of 
parliament  made  in  aid  of  the  common  law,  prior  to  the  4th  year  of  James  L, 
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which  were  of  a  general  nature,  not  local  to  that  kingdom.  1  Rev.  Code 
of  1819,  p.  135.  Of  coarse,  the  statute  of  West.  II.  was  adopted,  which 
gave  the  writ  of  scire/aciaSy  where  the  judgment  was  more  than  a  year  old. 
Hence,  in  Virginia,  from  1776  to  1792,  when  execution  had  not  issued  within 
the  year,  the  party  was  not  driven  to  the  action  of  debt,  after  the  year ; 
but  had  a  scire  facias^  in  some  cases,  when  the  time  was  short,  on  application 
to  the  clerk  ;  in  others,  where  the  time  was  longer,  on  motion. 

The  act  of  limitations  of  1782  passed  on  the  19th  of  December  in  that 
year.  The  clause  in  question  was  not  reported  by  the  revisers,  but  was 
♦621     introduced,  while  the  bill  was  in  progress  through  the  legislature.   *If, 

^  therefore,  it  did  not  show  an  exact  acquaintance  with  the  state  of 
the  law  at  the  time,  it  would  not  be  at  all  remarkable  ;  but  in  truth,  the  act 
is  very  easily  explained.  The  rule  under  the  statute  of  West.  11.  was,  that 
if  the  judgment  bo  under  seven  years,  the  plaintiff  might  sue  out  a  scire 
facias,  as  a  matter  of  course,  without  any  rule  or  motion.  After  seven 
years,  the  writ  was  obtained  by  motion,  the  nature  of  which  varied  accord- 
ing as  the  time  was  more  or  less.  The  object  of  the  legislature  seems  to 
have  been,  to  adopt  one  uniform  rule,  where  no  execution  had  issued  within 
the  year ;  that  is  to  say,  to  allow  a  scire/acias,  as  matter  of  course,  without 
motion,  not  only  seven,  but  ten  years  ;  and  not  to  allow  it  after  ten  years, 
either  with  or  without  motion.  This  is  the  manifest  effect  of  the  first  part 
of  the  clause  :  "  Judgments  in  any  court  of  record  within  this  common- 
wealth, where  execution  hath  not  issued,  may  be  revived  by  scire  /aciaSy  or 
an  action  of  debt  brought  thereon,  within  ten  years  next  after  the  date  of 
such  judgment,  and  not  after.''  If  the  clause  had  stopped  here,  the  case 
where  execution  hath  issued  and  no  return  is  made  thereon,  would  have 
remained  as  at  common  law.  The  party  could  get  no  new  execution,  after 
the  year,  without  a  scire  facias;  but  he  could,  by  means  of  scire /aciaSy 
get  a  new  execution,  after  more  than  ten  years.  The  object  of  the  legis- 
lature seems,  in  this  case  also,  to  have  been,  to  adopt  a  uniform  rule,  where 
execution  had  issued,  and  no  return  was  made  thereon,  to  allow  other  execu- 
tions to  issue,  without  a  scire  faciasy  for  the  term  of  ten  years  ;  but  not  to 
allow  any  new  execution,  even  with  a  scire  facias,  after  ten  years.  The 
language  of  tjbe  clause  is,  "  where  execution  hath  issued,  and  no  return  is 
made  thereon,  the  party  in  whose  favor  the  same  was  issued,  shall  and  may 
obtain  other  executions  for  the  term  of  ten  years  from  the  date  of  such 
judgment,  and  not  after.*' 

The  exposition  given  of  the  law  and  practice  before  the  statute  of  1792, 
is  sustained  in  the  case  of  Fleming^ s  Executor  v.  Dunlopy  4  Leigh  838,  by 
Judge  Brooke  ;  the  oldest  judge  of  the  court,  and  the  one  most  familiar 
with  the  state  of  things  before  1792.  See  his  opinion,  p.  842.  It  is  also 
sustained  by  the  opinion  of  the  President,  p.  343-5.  Judge  Cabb,  one  of 
the  judges,  thinks  the  legislature  must  have  considered  the  law  to  be  differ- 
ent. He  docs  not  himself  say  the  law  was  different.  And  the  counsel  on 
the  other  side  will  attempt  to  sustain  the  judgment  of  the  court  below,  upon 
these  remarks  of  Judge  Cabb — remarks  made  in  a  case  in  which  the  court 
has  decided,  that  the  statute  of  1792  had  so  far  curtailed  the  common  law, 
that  where  no  return  is  made,  the  party  cannot  obtain  a  second  execution, 
after  ten  years,  even  with  a  scire  facias.  Here  are  the  remarks  of  one  judge 
opposed  to  the  opinion  of  two— and  remarks  of  that  judge,  showing  that 
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his  opinion  of  what  the  law  actually  was  before  1792,  coincided  with  the 
opinions  of  his  "brethren  ;  and  that  he  merely  supposed  the  legislature  to 
have  been  under  a  mistaken  impression  *as  to  the  law.  But  if  this  p^ 
impression  of  Judge  Cabb  could  be  regarded  as  correct,  which  it  ^ 
cannot  be,  it  does  not  prove,  that  the  second  execution  in  this  case  was 
sanctioned  by  the  mode  of  process  used  or  allowed  in  Virginia  in  1789. 
For  the  opinion  of  the  legislature  as  .to  what  the  law  was,  does  not  prove 
that  the  law  was  really  so.  Still  less  does  it  prove,  that  the  mode  of  pro- 
cess used  was  not  according  to  law. 

There  can  be  no  difficulty,  then,  in  concluding  that  the  mode  of  process 
used  and  allowed  in  Virginia  in  1789,  did  not  authorize  the  issue  of  the  exe- 
cution in  this  case  ;  and  the  appellee,  therefore,  can  derive  no  aid  from  the 
process  act,  if  that  act  were  applicable  to  the  case.  But  does  it  apply  ? 
The  provisions  of  the  process  act,  and  of  the  14th  section  of  the  judiciary 
act  were  examined  in  the  cases  of  Wayman  v.  Southardy  10  Wheat.  1;  and 
Bank  of  the  United  States  v.  Halateady  Ibid.  51.  The  court  then  said,  that 
the  form  of  the  writ  of  execution,  and  the  rule  for  the  conduct  of  the  officer, 
while  obeying  its  mandate,  were  regulated  by  the  process  act,  but  that  the 
power  to  issue  executions  was  given  by  the  14th  section  of  the  judiciary 
act.  See  p.  23-4.  The  court,  then,  has  power  to  issue  executions  ^^  agreeable 
to  the  principles  and  usages  of  law.''  These  laws  control  the  process  in 
respect  to  everything  that  calls  for  consideration  before  it  emanates.  They 
control  the  time  at  which  it  may  issue.  If,  at  the  time  the  execution  is 
applied  for,  it  cannot  issue  ^'  agreeable  to  the  principles  and  usages  of  law," 
then  it  must  not  be  issued. 

But  what  law  is  that,  whose  principles  and  usages  are  to  give  the  rule  ? 
In  the  case  of  Robinson  v.  Campbell^  3  Wheat.  222,  the  court  was  called 
upon  to  interpret  the  meaning  of  the  act  of  congress  which  speaks  of  the 
principles,  rules  and  usages  which  belong  to  courts  of  equity,  as  contiadis- 
tingnished  from  courts  of  common  law ;  and  the  court  then  thought, 
that  to  effectuate  the  purposes  of  the  legislature,  the  remedies  in  the 
courts  of  die  United  States  were  to  be  at  common  law  or  in  equity ; 
not  according  to  the  practice  of  state  courts,  but  according  to  the  principles 
of  common  law  and  equity,  as  distinguished  and  defined  in  that  country 
from  which  we  derive  our  knowledge  of  those  principles.  So  here,  in 
determining  what  the  legislature  mean,  when  they  say  that  executions  are 
to  be  issued  agreeable  to  the  principles  and  usages  of  law,  the  court  may 
feel  bound  to  say  that  they  are  to  be  issued  agreeable  to  the  principles  and 
usages  of  the  common  law.  If  so,  there  is  an  end  of  the  matter  ;  for  it  has 
already  been  shown  that,  agreeable  to  the  principles  and  usages  of  the  com- 
mon law,  the  execution  issued  illegally  in  this  case. 

It  may  be  said,  that  ''  agreeable  to  the  principles  and  usages  of  law" 
means  agreeable  to  the  principles  and  usages  of  the  law  of  ^'that  ^^ 
state  in  which  judgment  is  rendered  ;  but  that  the  court  is  confined  L 
to  the  law  of  Virginia  in  1789,  when  the  judiciary  act  passed.  If  so,  the 
case  is  equally  plain  ;  for  it  has  already  been  shown,  that  according  to  the 
law  of  Virginia  of  1789,  the  execution  issued  illegally.  But  congress,  after 
It  has,  in  the  14th  section,  given  writs  agreeable  to  the  principles  and  usages 
of  law,  goes  on  to  declare,  in  the  34th  section  of  the  same  statute,  that "  the 
laws  of  the  several  states,  except  when  the  constitution,  treaties  or  statutes 
of  the  United  States  shall  otherwise  require  or  provide,  shall  be  regarded 
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as  rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply  ;  and  this  34th  section  is  unquestionably 
prospective  as  well  as  retrospective.  It  regards  future  as  well  as  existing 
laws."  In  this  respect,  the  Virginia  act  of  1792  would  govern  the  case; 
and  the  terms  of  that  act  are  too  plain  to  admit  of  question.  1  Rev.  Code 
of  18U*,  p.  489,  §6. 

There  is  no  proof  that  the  plaintiffs  were  not  within  the  commonwealth, 
at  the  time  of  the  judgment  being  awarded.  The  allegation  that  they  were 
merchants  of  Philadelphia,  at  the  time  of  bringing  the  original  action,  or 
at  the  time  of  filing  the  declaration,  if  evidence  of  anything,  is  certainly 
not  evidence  that  they  were  out  of  the  commonwealth,  when  the  judgment 
was  rendered.  The  plaintiffs  who  seek  benefit  from  the  proviso,  must 
prove  such  a  case  as  is  necessary  to  bring  themselves  within  it.  Independ- 
ently of  which,  by  the  Virginia  act  of  March  1826,  the  saving  is  repealed, 
after  ten  years  from  the  date  of  that  act.     Sup.  to  Rev.  Code,  p.  260-1. 

But  neither  the  act  of  1792,  nor  the  subsequent  act  can  be  looked  to, 
except  under  the  influence  of  the  34th  section  ;  and  that  section,  we  are 
told,  only  furnishes  a  rule  to  guide  the  court  in  the  formation  of  its  judg- 
ment. Grant  it !  Do  we  not  want  a  rule  to  guide  the  court  in  forming  its 
judgment  on  the  forthcoming  bond  ;  in  deciding  whether  that  bond  was 
taken  under  an  execution  which  issued  legally  ?  And  is  it  not  one  thing  to 
resort  to  the  state  laws,  to  ascertain  whether  the  execution  may  lawfully 
issue,  and  another,  to  resort  to  the  process  act,  to  ascertain  what  should  be 
the  proceedings  under  the  execution  ?  To  one,  we  look  for  a  rule  which  is 
decisive  of  the  rights  of  parties  ;  to  the  other,  we  look  for  a  rule  as  to 
remedies  merely.  If  an  action  be  brought  upon  a  bond,  note  or  account, 
and  it  would  be  barred  by  the  law  of  the  state  in  which  the  suit  is  brought, 
it  will  be  equally  barred  in  a  federal  court.  Why  should  not  the  like  rule 
prevail  in  regard  to  judgments?  Why  should  it  not  be  the  rule,  that  if  a 
judgment  of  the  same  date,  upon  which  like  proceedings  had  been  had, 
would  be  barred  in  the  state  court,  the  judgment  of  the  federal  court  shall 
be  barred  also?  That  which  is  evidence,  under  the  state  laws,  of  a  particu- 
lar fact,  has  been  decided  by  this  court  to  be  evidence  of  the  same  fact  in  a 
suit  in  a  federal  court.  If,  under  the  state  laws,  the  circumstances  of  an 
execution  having  issued,  and  no  return  made  thereon,  is  evidence  of  satis- 
♦ftft  1    ^*®^^^°  ^^  release  ;  why  should  it  not  be  evidence  of  the  same  *thing 

J  in  a  federal  court?  The  case  of  McNeil  v.  Holbrooke  12  Pet.  84,  in 
which  the  chief  justice  delivered  the  opinion  at  the  last  term,  may  be  cited 
in  support  of  this  view. 

In  the  view  which  has  been  presented,  full  effect  has  been  given  to  the 
decision  in  Wayman  v.  SotUhard^  as  to  the  mode  of  proceedings  under  execu- 
tion. But  it  is  proper  to  mention,  that,  since  Waf/man  v.  Southardy  an  act 
of  congress  has  passed,  by  which  not  only  writs  of  execution,  but  the  pro- 
ceedings thereupon,  are  to  be  the  same  as  are  used  in  the  courts  of  the  state. 
Act  of  May  19th,  1828,  §  3.     (4  U.  S.  Stat.  281.) 

NicholaSy  for  the  defendants  in  error,  contended  :  1.  That  according  to 

the  decisions  of  this  court,  the  proceedings  on  executions  in  the  courts  of  the 

United  States,  in  suits  at  common  law,  are  to  be  the  same  in  each  state, 

respectively,  as  were  used  in  the  supreme  court  of  the  same,  in  September 
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1789  ;  subject  to  such  alterations  as  the  said  courts  of  the  United  States  may 
make  or  as  the  supreme  court  shall  prescribe  to  the  other  courts.  2.  That 
the  statute  of  Virginia,  passed  in  1792,  limiting  to  ten  years  the  right  to  sue 
out  subsequent  executions,  where  one  had  issued  and  not  been  returned,  has 
no  application  to  executions  issued  from  the  federal  courts  in  that  state ; 
and  even  though  it  had  such  application,  the  defendants  in  error  are  within 
the  saving  provided  for  persons  not  within  the  commonwealth  at  the  time 
of  such  judgment  being  awarded  ;  nor  has  the  benefit  of  that  saving  been 
taken  away  by  any  subsequent  statute.  3.  That  according  to  the  modes  of 
proceeding  used  and  allowed  in  Virginia,  in  1789,  if  an  execution  had  issued 
within  the  year,  though  not  returned,  there  was  no  limitation  as  to  time 
upon  the  right  of  the  party  in  whose  favor  it  had  issued,  to  obtain  other 
executions  ;  and  there  is  no  rule  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Virginia,  or  of  the  supreme  court,  prescribing  a  differ- 
ent practice  ;  that,  consequently,  the  second  execution  in  this  case  was  law- 
fully issued  ;  and  the  motion  to  quash  the  said  execution  and  the  forthcom- 
ing bond  taken  under  it,  was  properly  overruled. 

He  argued,  that  the  case  of  Wayman  v.  Southard^  in  Wheaton's  reports, 
had  decided  the  case.  There,  the  main  question  was,  whether  the  statutes 
of  Kentucky  concerning  executions,  which  required  that  the  plaintiff  should 
indorse  on  the  execution,  that  the  notes  of  particular  banks  of  the  state 
should  be  received  in  payment,  and  on  his  refusal,  to  allow  the  defendant 
to  execute  a  replevy  bond,  which  would  stay  the  execution  for  two  years, 
applied  to  executions  in  the  courts  of  the  United  States.  This  court 
decided,  that  proceedings  on  executions,  according  to  the  forms  of  the  state 
courts,  were  good  in  the  federal  courts,  under  the  process  acts  of  September 
29th,  ,1789,  and  modified  by  the  act  of  May  8th,  1792.  The  first  of  these 
acts  (1  U.  S.  Stat.  93),  provides  that  the  forms  of  writs  and  executions  in 
the  courts  of  the  United  States,  and  *the  modes  of  proceeding,  in  ^^ 
suits  at  common  law,  should  be  the  same  in  each  of  the  states,  ^ 
respectively,  as  then  prevailed  in  the  supreme  court  of  the  same.  The  sec- 
ond act,  that  of  1792  (Ibid.  275),  subjected  the  process  authorized  by  the 
act  of  17H9,  to  such  modifications  as  the  circuit  courts  of  the  United  States 
might  make,  or  the  supreme  court  of  the  United  States  might  prescribe. 
The  supreme  court  of  the  United  States,  considering  these  two  acts  as  reg- 
ulating the  process  in  the  courts  of  the  United  States,  that  court  held,  that 
no  statutes  of  the  state  of  Kentucky,  passed  after  the  enactment  of  these 
laws,  were  applicable  to  executions  issued  out  of  the  courts  of  the  United 
States. 

It  was  contended  by  counsel,  in  that  case,  that  the  whole  application  of 
the  process  laws  of  the  United  States  was  to  the  forms  of  execution  and 
other  process,  and  that  these  acts  did  not  regulate  the  proceedings  under 
them,  and  that  the  expression,  ^' modes  of  proceeding,"  in  the  act  of  1792. 
applied  to  proceedings  in  the  circuit  courts,  in  contradiction  to  '^  mesne" 
and  "final"  process.  It  was  also  contended,  that  the  34th  section  of  the 
judiciary  act  of  1789,  making  state  laws  rules  of  decision,  when  they  apply, 
furnished  the  rule  of  decision  in  that  case.  These  positions  were  negatived 
by  the  chief  justice,  in  the  opinion  of  the  court  delivered  by  him.  The 
court  also  decided,  that  the  laws  of  the  states  were,  by  the  act  of  1789,  to 
be  guides  for  the  judgment  of  the  court  in  forming  its  opinion  ;  but  not  for 
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carrying  into  effect  that  judgment.  Proceedings  after  the  judgment  wero 
merely  ministerial.  '^Trials  at  common  law,"  included  litigation  during  the 
pendency  of  the  controversy,  and  <lid  not  extend  to  process  upon  judgments. 
The  case  of  McCluny  v.  JSilliman,  3  Pet.  270,  shows,  that  state  statutes  of 
limitation  furnish  rules  of  decision  in  trials  at  common  law,  but  does  not 
conflict  with  the  principles  settled  in  Wayman  v.  Southard,  The  case  of 
McNeil  V.  Hoolbrook  has  reference  to  a  rule  of  evidence  on  the  trial  of  a 
cause.  Cited  also,  Bank  of  the  United  States  y.  JSalstead,  10  Wheat.  51  ; 
Boyle  V.  Zacharie^  6  Pet.  448.  These  cases  establish  the  first  point  in  the 
case  of  the  defendant  in  error. 

The  second  proposition  follows  as  a  corollary  from  the  first ;  for  if  the 
modes  of  proceeding  were  in  force  in  1789,  the  statutes  passed  since  have 
no  application.  The  proposition  of  the  counsel  for  the  plaintiffs  in  error, 
going  to  show  that  the  statutes  of  1792  should  regulate  the  proceedings 
upon  execution  from  the  courts  of  the  United  States,  are  founded  upon 
principles  expressly  repudiated  and  overruled  in  the  cases  of  Wayman  v. 
Southard  ;  Bank  of  the  United  States  v.  JSaUtead ;  and  Boyle  v.  Zacharie  ; 
which  decide  that  the  a4th  section  of  the  judiciary  act  is  a  rule  of  decision 
and  not  of  proceedings. 

Another,  and  also  a  fundamental  objection  to  the  argument  is  submitted. 
In  his  first  point,  the  plaintiff's  counsel  proceeds  on  the  hypothesis,  that  the 
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14th  section  of  the  judiciary  act,  upon  which  *the  authority  to  issue 


executions  rests,  according  to  the  decisions  of  this  court,  not  only 
gives  the  power,  but  also  fixes  the  principle  ;  and  furnishes  a  rule  by  which 
proceedings  should  be  governed.  Now,  the  whole  object  of  the  14th  section 
of  the  act  was,  to  prescribe  the  nature  and  character  of  writs,  and  to  declare 
that  those  not  specially  provided  for,  should  be  agreeable  to  the  principles 
and  usages  of  law.  There  is  no  reference  to  proceedings  with  respect  to 
time,  or  anything  else.  All  the  deductions,  therefore,  that  this  section  was 
intended,  as  is  supposed  and  contended  for  by  the  counsel  for  the  plaintiffs 
in  error,  to  fix  the  rule  to  govern  executions,  must  fall ;  and  it,  therefore, 
is  unnecessary  to  examine  the  views  he  has  taken  in  regard  to  the  usages  of 
the  common  law. 

But  even  if  the  act  of  1792  applied,  the  defendants  in  error  are  within 
the  saving  provisions  of  that  law,  in  favor  of  persons  out  of  the  common- 
wealth of  Virginia,  at  the  time  of  the  rendition  of  the  judgment.  The 
declaration  shows,  that  the  plaintiffs  in  the  circuit  court  were  citizens  of 
another  state  ;  and  as  such  only,  could  institute  a  suit  in  the  federal  court. 
Primd  facie^  therefore,  they  were  out  of  the  state,  when  the  judgment  was 
obtained  ;  and  the  plaintiffs  in  error  have  not  shown,  as  they  ought  to  have 
shown,  that  they  came  into  the  state,  within  five  years  afterwards,  and 
before  the  execution  issued.  Nor  is  this  saving  taken  away  by  the  act  of 
1826. 

As  to  the  third  point :  What  proceedings  were  in  practice  and  use, 
and  were  allowed  in  Virginia,  in  1789?  The  opinions  of  the  judges  of  the 
circuit  court,  and  of  the  counsel  attending  the  court,  show,  that  from  1792, 
no  practice  different  from  that  claimed  by  the  counsel  for  the  defendants 
existed,  after  1792  :  cited,  on  this  point,  Meming  v.  Bunlap,  4  Leigh  888^ 
opinion  of  Judge  Cabb  ;  2  Tuck.  Com.  333,  and  a  note  of  cases  on  that  page ; 
1  Hen.  Stat.  177,  179-80  ;  Act  of  1789,  and  3  Hen.  Stat.  377. 
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The  process  act  of  1792  provides,  that  the  modes  of  proceeding  should 
be  the  same  as  were  then  used  in  the  courts  of  the  United  States,  in  pursu- 
ance of  the  act  of  1789.  Now,  suppose,  the  ancient  law  of  Virginia,  of 
1696,  applied  to  executions  ;  the  counsel  for  the  plaintiffs  in  error  should 
show,  that  the  limitation  of  seven  years  existed  by  that  law,  in  1792  ; 
whereas,  the  opinion  of  the  circuit  court,  and  the  act  of  1792,  show  that  no 
such  limitations  existed  in  practice  in  the  state  courts,  even  as  far  back  as 
1792  ;  nor  is  there  any  evidence  of  its  existence  in  the  circuit  court  of  the 
United  States  for  the  Virginia  district. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  suit  is 
brought  before  the  court  by  writ  of  error,  from  the  circuit  court  for  the 
eastern  district  of  Virginia.  On  the  7th  December  1821,  James  S.  Duval, 
Lewis  Duval  and  John  Reinbart  obtained  a  judgment  in  the  circuit  court, 
against  *  William  Ross.  A  writ  oi  fieri  facias  issued  on  the  judg-  r^-g 
ment,  the  10th  January  1822,  which  was  delivered  to  the  attorney  for  ^ 
the  plaintiffs,  and  never  returned.  No  other  execution  was  issued  until  the 
11th  August  1836.  A  capias  ad  satisfaciendum  was  then  sued  out,  and 
executed  on  the  body  of  Ross  ;  who  gave  up  property  in  discharge  of  his 
body,  and  entered  into  bond,  with  Henry  King,  as  surety,  for  the  delivery 
of  the  property  on  the  day  and  at  the  place  of  sale.  This  bond  being  for- 
feited, a  motion  was  made  upon  it,  under  the  practice  established  in  Vir- 
ginia, for  an  award  of  execution.  The  motion  was  opposed,  and  the  lapse 
of  time  between  the  rendition  of  the  judgment  and  the  execution  of  August 
1836,  was  relied  on,  to  show  that  tbe  execution  had  been  illegally  issued  ; 
and  consequently,  that  the  forthcoming-bond  was  unauthorized  and  void. 
But  the  court  entered  up  a  judgment  on  the  bond.  To  revise  this  judg- 
ment, this  writ  of  error  is  prosecuted. 

In  the  investigation  of  the  questions  which  arise  in  this  case,  it  becomes 
necessary  to  refer  to  certain  acts  of  congress,  and  also  to  certain  statutes  of 
Virginia.  By  "  an  act  to  regulate  processes  in  the  courts  of  the  United 
States,"  passed  in  1789,  it  is  provided,  that  until  further  provision  shall  be 
made,  and  except  where,  by  this  act  or  other  statutes  of  the  United  States, 
is  otherwise  provided,  the  forms  of  writs  and  executions,  except  their  style, 
and  modes  of  process,  in  the  circuit  and  district  courts,  in  suits  at  common 
law,  shall  be  the  same  in  each  state,  respectively,  as  are  now  used  or  allowed 
in  the  supreme  courts  of  the  same."  And  by  the  act  of  May  1792,  it  is 
declared,  "  that  the  forms  of  writs,  executions  and  other  processes,  except 
their  style,  and  the  forms  and  modes  of  preceding  in  suits,  in  those  of  com- 
mon law,  shall  be  the  same  as  are  now  used  in  the  said  courts,  respectively, 
in  pursuance  of  the  act  above  recited."  These  acts  adopt  the  execution  laws 
of  the  states,  as  they  stood  in  1789.  An  act  was  passed  in  1793,  and  also 
one  in  1800,  on  the  same  subject ;  but  as  none  of  their  provisions  bear  upon 
the  present  case,  it  is  unnecessary  to  examine  them. 

In  1792,  the  state  of  Virginia  passed  a  statute,  providing  that  "judg- 
ments in  any  court  of  record  within  the  commonwealth,  where  execution 
hath  not  issued,  may  be  revived  by  scire  facias,  or  an  action  of  debt  brought 
♦hereon,  within  ten  years  next  after  the  date  of  such  judgment,  and  not 
after ;  or  where  execution  hath  issued,  and  no  return  is  made  thereon,  the 
party  in  whose  favor  the  same  was  issued,  shall  and  may  obtain  other  execu- 
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tions,  or  move  against  any  sheriff  or  other  officer,  Ac,  for  the  term  of  ten 

years  from  the  date  of  such  judgment,  and  not  after."    There  is  a  saving  in 

this  statute  in  behalf  of  infants,  Ac,  and  persons  beyond  the  commonwealth; 

giving  five  years,  after  the  removal  of  the  disability,  to  proceed  on  the 

judgment. 

^     -  In  the  argument  of  this  case,  in  the  circuit  court,  as  appears  from 

■I  *the  bill  of  exceptions,  it  was  stated  by  the  judges,  and  admitted  by 
the  counsel  on  both  sides,  that  so  far  back  as  the  recollection  of  the  said 
judges  and  counsel  extends,  it  has  been  the  usage  in  the  county  and  corpo- 
ration courts,  and  in  the  superior  courts  of  law,  and  in  the  general  court  of 
Virginia,  where  execution  has  issued  upon  a  judgment,  and  no  return  made 
thereon,  to  allow  other  executions  to  be  issued.  But  this  recollection  of  the 
practice  of  the  judges  and  counsel  did  not  extend  further  back  than  the 
above-recited  statute  of  1792.  The  circuit  court,  however,  held,  that  under 
the  statutes  and  practice  of  Virginia,  prior  to  the  act  of  1792,  where  an  exe- 
cution had  been  issued  within  the  year,  on  a  judgment,  though  not  returned, 
the  plaintiff  was  entitled  to  issue  other  executions,  without  restriction  as  to 
time.  And  this  is  the  ground  taken  by  the  counsel  for  the  defendant  in 
error. 

A  reference  is  made  to  the  early  statutes  of  Virginia  wLich  regulated 
executions,  and  also  to  the  rule  of  the  common  law.  And  it  is  contended, 
that  the  Virginia  act  of  1792,  having  passed  subsequent  to  the  taking  effect 
of  the  process  acts  above  cited,  cannot  affect  the  proceedings  on  the  judg- 
ment of  1S21.  That  the  acts  of  1789  and  of  i  792,  which  adopted  the  execution 
laws  of  the  respective  states,  as  they  stood  in  1789,  regulate  the  proceedings 
on  the  above  judgment,  unaffected  by  any  subsequent  legislation,  either  state 
or  federal.  And  the  decision  of  this  court  in  the  case  of  Waf/rnan  v.  South- 
ardf  10  Wheat.  1,  is  referred  to  as  fully  sustaining  this  position.  The  great 
question  in  that  case  was,  whether  "  the  laws  of  Kentucky  respecting  execu- 
tions, passed  subsequent  to  the  process  act,  were  applicable  to  executions 
which  issued  on  judgments  rendered  by  the  federal  courts  ?"  In  the  very 
elaborate  opinion  which  was  delivered  by  the  late  chief  justice,  a  construc- 
tion was  given  to  the  process  acts,  and  to  the  various  sections  of  the  act  to 
establish  judicial  courts,  of  1789.  And  in  order  fully  to  comprehend  the 
effect  of  this  decision,  the  points  adjudicated  will  be  stated. 

The  court  decided,  that  the  84th  section  of  the  judiciary  act,  which  pro- 
vides, "  that  the  laws  of  the  several  states  shall  be  regarded  as  rules  of 
decision  in  trials  of  common  law,  in  courts  of  the  United  States,  in  cases 
where  they  apply,"  "  has  no  application  to  the  practice  of  the  court,  or  to 
the  conduct  of  its  officer,  in  the  service  of  an  execution."  They  held,  that 
**  so  far  as  the  process  acts  adopt  the  state  laws,  as  regulating  the  modes  of 
proceeding  in  suits  at  common  law,  including  executions,"  Ac,  the  adoption 
is  confined  to  those  laws  in  force  in  September  1789.  That  the  system,  as 
it  then  stood,  was  adopted  ;  subject,  however,  to  such  alterations  and  addi- 
tions as  the  said  courts  respectively  shall,  in  their  discretion,  deem  expedient ; 
or  to  such  regulations  as  the  supreme  court  of  the  United  States  shall  think 
proper,  from  time  to  time,  by  rule,  to  prescribe  to  any  circuit  or  district 
^     ,     court  concerning  the  same.     *The  court  also  held,  "  that  the  14th 

-I     section  of  the  judiciary  act  gave  to  the  courts  of  the  United  States, 
respectively,  a  power  to  issue  executions  on  their  judgments."    Other  ( 
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tions  in  the  same  ^ct  are  referred  to  and  construed  ;  bat  they  have  no  direct 
relation  to  the  case  under  consideration. 

The  result  of  this  opinion  was,  that  the  execution  laws  of  Kentucky, 
having  passed  subsequent  to  the  process  acts,  did  not  apply  to  executions 
issued  by  the  circuit  court  of  the  United  States  :  and  that  under  the  judi- 
ciary and  process  acts,  the  courts  had  power  to  adopt  rules  to  regulate 
proceedings  on  executions.  The  power  of  the  court  to  adopt  such  rules, 
was  not  embraced  in  the  point  certified  for  the  decision  of  the  court,  and 
was  not  expressly  adjudged  ;  but  it  is  the  clear  result  of  the  argument  of 
the  court. 

Having  stated  the  points  decided  in  this  opinion,  it  is  only  neceasary  to 
apply  such  of  them  as  are  applicable  to  the  case  under  consideration. 
There  is  no  evidence  in  the  record,  that  the  circuit  court  of  Virginia  ever 
adopted  any  rule,  which,  by  a  fair  construction,  could  regulate  executions. 
In  this  view,  then,  the  case  must  stand  upon  the  execution  law  of  Virginia 
in  1789,  adopted  by  the  process  acts.  And  under  the  decision  in  the  above 
case  of  Wizf/man  v.  SoiUhardy  it  is  clear,  that  no  subsequent  changes  in  the 
process  law  of  the  state  of  Virginia,  can  be  obligatory  on  the  circuit  court. 

And  here,  the  question  arises,  whether  the  Virginia  act  of  1792,  having 
been  passed  subsequent  to  1789,  can  have  any  effect  in  the  present  case. 
So  far  as  this  act  can  be  held  to  regulate  executions,  it  is  clearly  inapplicable, 
under  the  process  acts  of  1789  and  1792,  to  the  circuit  court.  But  the  act 
is  substantially  and  technically  a  limitation  on  judgments.  It  is  not,  there- 
fore, an  act  to  regulate  process.  Executions  are  named  in  the  act,  and  are 
authorized  to  be  issued,  under  certain  circumstances,  within  a  limited  time  ; 
but  this  is  only  another  mode  of  limiting  the  judgment ;  and  is,  strictly  and 
technically,  as  much  a  limitation  on  the  judgment,  as  is  imposed  in  the  first 
part  of  the  same  section  in  reference  to  a  scire  facias  or  action  of  debt.  The 
act  provides,  that  after  the  lapse  of  ten  years  from  the  rendition  of  a  judg- 
ment, where  no  execution  has  been  issued,  neither  an  action  of  debt  nor  a 
scire  facias  shall  be  brought  on  it.  And  that  where  an  execution  has  been 
issued  and  not  returned,  other  executions  and  proceedings  may  be  had, 
within  the  ten  years ;  but  not  afterwards. 

If  this,  then,  be  a  limitation  law,  it  is  a  rule  of  property  ;  and  under  the 
84th  section  of  the  judiciary  act,  it  is  a  rule  of  decision  for  the  courts  of  the 
United  States.  As  an  act  of  limitation,  it  is  impossible  to  distinguish  this 
from  other  acts  which  limit  the  time  of  bringing  certain  actions,  either  by 
a  designation  of  the  ground  or  the  form  of  the  action.  These  acts  are  of 
daily  cognisance  in  the  courts  of  the  United  States  ;  and  no  one  has  ever 
^     ,     doubted,  that  in  fixing  the  rights  of  *parties,  they  must  be  regarded 

•I     as  well  in  the  federal  as  in  the  state  courts. 

The  original  judgment  in  the  case  under  consideration  was  entered  in 
1821  ;  and  although  an  execution  was  issued  within  the  year,  which  was 
never  returned,  yet  no  other  proceedings  were  had  on  the  judgment,  until 
the  execution  of  1836.  Here  was  a  lapse  of  fifteen  years  ;  and  if  the  statute 
apply,  the  plaintiffs  were  barred,  unless  they  can  bring  themselves  within 
the  exception.  And  why  does  not  this  statute  apply  to  the  federal  courts? 
It  limits  actions  and  executions  on  judgments  rendered  in  the  state  courts  ; 
and  the  same  rule  must  be  applicable  to  judgments  obtained  in  the  courts  of 
the  United  States.     In  this  view  of  the  case,  it  is  not  necessary  to  look  into 
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the  Virginia  execution  Jaw  of  1789,  to  ascertain  whether,  if  an  execution 
was  issued  on  a  judgment,  within  the  year,  and  not  returned,  the  plaintiff 
might  issue  other  executions,  without  limitation.  It  is  enough,  to  know  that 
the  act  of  )  792  imposes  a  limitation  to  actions  and  executions  on  judgments, 
which,  like*  all  other  limitation  laws  of  the  states,  must  be  enforced  by  the 
federal  courts.  After  the  lapse  of  ten  years,  under  this  statute,  a  judgment 
becomes  inoperative.  An  action  of  debt  will  not  lie  upon  it,  nor  can  it  be 
revived  by  a  scire  facias.  Much  less  can  an  execution  be  issued  on  it.  Its 
vitality  is  gone,  beyond  the  reach  of  legal  renovation. 

In  giving  effect  to  this  statute,  no  principle  is  impugned,  which  is  laid 
down  in  the  case  of  Wayman  v.  Southard.  The  state  Jaw,  which  the  court 
in  that  case  held  not  to  apply  in  the  federal  courts,  was  a  law  that  regulated 
proceedings  on  executions.  It  was  a  process  act,  and  not  an  act  of  limita- 
tions. 

Do  the  plaintiffs  in  this  case  hrlng  themselves  within  the  saving  of  the 
statute  ?  The  rule  is  well  settled,  that  to  avoid  the  statute,  a  party  must 
show  himself  to  be  within  its  exception.  No  proof  is  offered,  to  show  that 
the  plaintiffs  in  the  circuit  court  were  without  the  commonwealth  of  Vir- 
ginia. The  statement  in  the  declaration  is  relied  on  to  establish  this  fact. 
This  statement  does  not  aver,  that  the  plaintiffs  were  citizens  of  Pennsyl- 
vania, but  represents  them  as  '^  merchants  and  partners^  trading  under  the 
firm  and  by  the  name  and  style  of  Duval  A  Co.,  of  Philadelphia,  in  Penn- 
sylvania.*' This  was  insufficient  to  give  jurisdiction  to  the  court,  in  the 
original  action,  if  the  exception  had  been  taken  by  plea,  or  by  writ  of  error, 
within  the  limitation  of  such  writ.  In  1821,  the  plaintiffs  represent  them- 
selves to  be  of  Philadelphia,  in  Pennsylvania  ;  but  does  it  follow,  that  since 
that  period  they  have  not  been  within  the  commonwealth  of  Virginia  ? 
Does  the  legal  inference  arise,  that  they  were  not  within  the  state  when  the 
judgment  was  entered  ?  We  think  not.  Indeed,  there  is  no  allegation  of 
citizenship  by  the  plaintiffs,  in  the  declaration.  For  aught  that  appears  on 
•«ol     ^^®  ^*®®  ^^  ^^®  record,  the  plaintiffs  might  have  *been  citizens  of 

-I  Virginia,  and  residents,  at  the  time  of  the  rendition  of  the  judg- 
ment. 

The  act  of  limitations  of  1826  has  been  referred  to  in  the  argument ; 
and  it  is  proper  to  give  a  construction  to  it.  The  first  section  of  that  act 
bars  all  actions  founded  upon  bonds  executed  by  executors,  administrators, 
guardians,  <fec.,  and  other  persons  in  a  fiduciary  character  ;  which  shall  not 
be  commenced  within  ten  years  after  the  cause  of  action  shall  have  accrued. 
The  third  section  repeals  the  saving  of  the  act  of  1792  ;  and  the  fourth  sec- 
tion provides,  that  "  in  computing  the  time  within  which  rights  of  entry  and 
of  action  then  existing,  shall  be  barred  by  the  provisions  of  the  act  of  1826, 
the  computation  shall  commence  from  the  date  of  the  passage  of  that  act, 
and  not  before."  Now,  the  question  arises,  what  actions  are  barred  by  this 
act  ?  The  answer  is,  all  actions  founded  on  bonds,  given  in  a  fiduciary  char- 
acter, as  described  in  the  first  section.  The  statute  does  not  embrace  any 
action  founded  on  a  judgment,  or  on  any  other  ground,  except  on  a  bond  of 
the  character  above  stated.  The  saving  clause  of  the  act  of  1792,  as  to  non- 
residents, is  repealed  ;  the  only  effect  of  which  is,  to  bring  within  the  limita- 
tion of  the  statute  of  1 792,  those  who  were  within  its  saving  clause,  and 
against  whom  the  statute  had  not  begun  to  run.  Against  such  persons,  the 
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Statute  coald  not  begin  to  operate,  until  the  repeal  of  the  exception  by  the 
act  of  1826. 

If  the  plaintiffs  in  the  circuit  court  had  brought  an  action  of  debt,  or 
issued  a  scire  facicu  on  the  original  judgment,  or  issued  an  execution  (an 
execution  having  been  issued  within  the  year  of  the  rendition  of  the  judg- 
ment, but  not  returned),  within  ten  years  from  the  passage  of  the  act  of 
1826,  they  would  not  have  been  barred,  if  they  could  have  shown  that  up 
to  the  passage  of  that  act,  they  were  within  the  saving  of  the  act  of  1702. 
But  failing  to  do  this,  as  they  have  failed  in  the  present  case,  the  action  on 
the  judgment,  and  the  execution,  would  have  been  barred,  at  the  expiration 
of  ten  years  from  its  rendition,  under  the  act  of  1792.  In  the  repeal  of  the 
saving  clause  of  this  act,  by  the  act  of  1826,  executions  are  not  named  as 
within  the  saving,  but  only  *^  the  right  or  title  to  any  action  or  entry 
accrued  ;"  and  a  doubt  has  been  suggested,  whether  a  person  within  the 
saving  clause  of  the  act  of  1792,  might  not  claim  the  right  still  to  issue  exe- 
cutions on  a  judgment  on  which  no  action  of  debt  or  scire  facias  could  be 
sustained.  We  think  that  it  was  the  intention  of  the  legislature,  to  repeal 
the  saving  clause  of  the  act  of  1792,  as  to  non-residents,  in  all  its  parts  ; 
although  the  language  of  the  repealing  clause  does  not  include  the  term 
execution.  It  cannot  be  supposed,  that  the  legislature  would  bar  an  action 
on  a  judgment,  and  still  authorize  an  execution  to  be  issued  on  it. 

There  is  another  view  of  this  case,  which,  though  not  much  considered 
in  the  argument,  is  deemed  important  by  the  court.  And  this  arises  under 
the  process  act  of  1828.  The  third  section  *of  this  act  provides,  ^ 
*^  that  writs  of  execution  and  other  final  process  issued  on  judgments  ^ 
and  decrees,  rendered  in  any  of  the  courts  of  the  United  States,  and  the  pro- 
ceedings thereupon,  shall  be  the  same,  except  their  style,  in  each  state,  respec- 
tively, as  are  now  used  in  the  courts  of  such  state :"  "  provided,  however, 
that  it  shall  be  in  the  power  of  the  courts,  if  they  see  fit,  in  their  discretion, 
by  rules  of  court,  so  far  to  alter  the  final  process  in  said  courts,  as  to  con- 
form the  same  to  any  change  which  may  be  adopted  by  the  legislature  of 
the  respective  states  for  the  state  courts. '^  This  act  adopts,  in  specific  terms 
the  execution  laws  of  the  state  ;  and  if  the  limitation  btw  of  1792  could  be 
considered,  so  far  as  its  provisions  embrace  executions,  a  process  act,  this 
act  of  1828  adopts  it;  and  the  plaintiffs  in  the  original  judgment  were 
bound  to  conform  to  its  provisions. 

To  this,  it  is  objected,  that  the  courts  of  Virginia  have  uniformly  con- 
strued the  act  of  1792  as  not  affecting  judgments  entered  before  its  passage  ; 
and  that  as  the  law  of  1828  adopts  this  statute,  by  the  same  rule  of  con- 
struction, it  cannot  operate  on  judgments  rendered  prior  to  that  time.  The 
answer  to  this  argument  is,  in  the  first  place,  if  the  act  of  1792,  or  any  part 
of  it,  is  to  be  considered  as  a  process  act  merely,  and  not  an  act  of  limita- 
tions, the  act  of  1828  makes  it  the  law  of  congress  for  the  state  of  Virginia, 
and  gives  immediate  effect  to  it.  If  it  be  viewed  as  an  act  of  limitations 
merely,  and  not  for  the  regulation  of  process,  it  then  takes  effect,  as  before 
remarked,  as  a  rule  of  property  ;  and  is  a  rule  of  decision  in  the  courts  of 
the  United  States,  under  the  d4th  section  of  the  judiciary  act.  In  either 
case,  effect  is  given  to  the  act  of  1792,  and  it  is  decisive  of  the  present  con- 
troversy. 
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But  if  it  be  considered,  as  contended,  an  act  of  limitations,  adopted  by 
the  act  of  1828  ;  the  answer  is,  that  the  court  are  to  give  a  construction  to  the 
act  of  1828.  If  this  act  be  clear  in  its  provisions,  we  are  bound  to  give 
effect  to  it,  although  it  may,  to  some  extent,  vary  the  construction  of  the 
act  of  1792.  And  this  is  no  violation  of  the  rule,  that  this  court  will  regard 
the  settled  construction  of  a  state  statute  as  a  rule  of  decision.  For  in  this 
case,  the  construction  of  the  state  law,  in  regard  to  the  effect  it  shall  have, 
is  controlled  by  the  paramount  law  of  congress.  The  words  are,  "  that  writs 
of  execution  and  other  final  process  issued  on  judgments  and  decrees  ren- 
dered ;"  not  on  judgments  and  decrees  hereafter  rendered.  The  law  provides 
for  executions,  not  judgments.  And  it  operates  on  all  executions  issued 
subsequent  to  its  passage,  without  reference  to  the  time  when  the  judgment 
was  rendered.  The  judgment  in  the  circuit  court  was  enterv-d  in  1821,  so 
that  seven  years  of  the  ten  years'  limitation  of  the  act  of  1792  had  run, 
when  it  was  adopted  by  the  act  of  1828.  Now,  the  question  is,  shall  no 
effect  be  given  to  this  act  of  congress,  in  Virginia,  on  judgments  before  its 
passage,  because  of  the  construction  by  the  Virginia  courts  of  the  act  of 
1792? 
^      ,  *It  must  be  recollected,  that  this  act  of  1828  is  a  national  law,  and 

J  was  intended  to  operate  in  the  national  courts  in  every  state.  As  it 
regards  some  of  the  states,  it  may,  at  first,  have  operated  less  beneficially  in 
them  than  in  others.  But  its  provisions  took  immediate  effect  in  all  the 
states.  It  is  a  sound  principle,  that  where  a  statute  of  limitations  prescribes 
the  time  within  which  suit  shall  be  brought,  or  an  act  done,  and  a  part  of  the 
time  has  elapsed,  effect  may  be  given  to  the  act ;  and  the  time  yet  to  run, 
being  a  reasonable  part  of  the  whole  time,  will  be  considered  the  limitation 
in  the  mind  of  the  legislature,  in  such  cases.  There  may  be  some  seemingly 
contradictory  decisions  on  this  point,  in  some  of  the  states,  which  have  been 
influenced  by  local  considerations,  and  the  peculiar  language  or  policy  of 
certain  acts  of  limitations ;  but  the  rule  is  believed  to  be  founded  on  prin- 
ciple and  authority. 

The  act  of  1828  was  passed,  shortly  after  the  decision  of  the  cases  of 
Wayman  v.  Southard,  and  the  United  States  Bank  v.  Halatead ;  and  was 
intended  as  a  legislative  sanction  to  the  opinions  of  the  court  in  those  cases. 

This  act  is  more  explicit  than  the  previous  acts  on  the  same  subject,  as 
to  the  power  of  the  courts  of  the  United  States  to  adopt  rules  to  regulate 
final  process.  And  it  is  well  remarked,  by  Mr.  Justice  Stoby,  in  giving  the 
opinion  of  the  court,  in  the  case  of  Beers  v.  Haughtony  9  Pet.  863,  that 
under  this  law,  "  the  circuit  court  had  authority  to  make  such  a  rule,  as  a 
regulation  of  the  proceedings  upon  final  process,  so  as  to  conform  the  same 
to  those  of  the  state  laws  on  the  same  subject."  And  this  power  to  adopt 
rules,  so  as  to  conform  to  the  state  laws,  extends  to  the  future  legislation  of 
the  states ;  and  as  well  to  the  modes  of  proceeding  on  executions,  as  to  the 
forms  of  the  writs. 

From  the  above  considerations,  the  court  are  of  opinion,  whether  the 
proceedings  in  the  circuit  court,  in  issuing  the  execution  and  giving  a  judg- 
ment on  the  forthcoming  bond,  he  considered  as  regulated  by  the  process 
acts  of  1789  and  1792,  or  by  the  process  act  of  1828,  there  is  error  in  the 
judgment,  and  that  it  must  be  reversed. 
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This  caase  oame  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Virginia,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  circuit  court  in  this  cause  be  and 
the  same  is  hereby  reversed,  with  costs  ;  and  that  this  cause  be  and  the  same 
is  hereby  remanded  to  the  said  circuit  court,  for  further  proceedings  to  be 
had  therein,  in  conformity  to  law  and  justice,  and  the  opinion  of  this  court. 


*Jo8BPH  J.  Andrews,  Plaintiff  in  error,  v.  Lewis  W.  Pond,  Thomas  p^^- 
M.  OoNVBBSK  and  Francis  L.  Wadswobth,  Defendants  in  error.    ^ 

BiUa  of  exchange. —  Ueury. — Conflict  of  laws. — Bondflde  holder. 

A  bill  of  exchange,  in  payment  of  a  debt  due  on  a  protested  bill,  was  taken,  in  New  York,  from 
one  of  the  parties  to  the  protested  bill ;  the  exchange  between  Mobile,  on  which  the  bill  was 
drawn,  was  stated  to  be  ten  per  centum,  and  was  added  to  the  bill,  and  the  damages  on  the 
protested  bill,  with  interest,  at  the  rate  of  interest  in  New  Tork,  from  the  time  the  first  bill 
was  protested,  were  added  to  the  bill ;  it  was  sent  to  Mobile,  and  was  placed  to  the  credit  of 
the  drawers,  by  the  indorsee,  who  received  it  before  it  came  to  maturity  ;  the  bill  was  aftep> 
wards  protested  for  non-payment.  An  action  was  brought  in  Alabama,  against  the  indorsers 
of  the  bill,  one  of  whom  was  in  New  Tork  when  the  bill  was  drawn,  and  who,  being  liable  to 
suit  on  the  protested  bill,  gave  the  second  bill  to  prevent  suit  being  brought  against  him  :  the 
defendants  alleged  usury  in  the  second  bill ;  the  rate  of  exchange  allowed  on  the  bill,  being 
ten  per  centum,  was  given,  and  it  being  alleged  that  the  highest  rate  of  exchange  on  Mobile 
did  not  exceed  five  per  centum. 

Although  the  transaction,  as  exhibited,  appears,  on  the  face  of  the  account  for  wuich  the  bill 
was  drawn,  to  be  free  from  the  taint  of  usury,  yet  if  tlie  ten  per  centum  charged  as  exchange, 
or  any  part  of  it,  was  intended  as  a  cover  for  usurious  interest,  the  form  in  which  it  was  done, 
and  the  name  under  which  it  was  taken,  will  not  protect  the  bill  from  the  consequences  of 
usury ;  and  if  the  fact  be  established,  it  roust  be  dealt  with  in  the  same  manner  as  if  the 
usury  had  been  expressly  mentioned  in  the  bill  itself.  But  whether  the  charge  of  ten  per 
centum  for  exchange  between  New  York  and  Mobile  was  intended  as  a  cover  for  usury  or  not, 
is  a  question  exclusively  for  the  jury  ;  it  is  a  question  of  intention.' 

In  order  to  enable  the  jury  to  decide,  whether  the  usury  was  concealed  under  the  name  of  ex- 
change, evidence  on  both  sides  ought  to  have  been  admitted,  which  tended  to  show  the  usual 
rate  of  exchange  between  New  York  and  Mobile,  when  the  bill  was  negotiated. 

There  is  no  rule  of  law  fixing  the  rate  which  may  be  charged  for  exchange ;  it  does  not  depend 
on  the  coet  of  transporting  specie  from  one  place  to  another ;  although  the  price  of  exchange 
is,  no  doubt,  influenced  by  it. 

The  general  principle  in  relation  to  contracts  made  at  one  place,  to  be  executed  at  another,  is 
well  settled  ;  they  are  to  be  governed  by  the  hiws  of  the  place  of  performance ;  and  if  the 
interest  allowed  by  the  laws  of  the  place  of  performance  be  greater  than  that  permitted  at 
the  place  of  the  contract,  the  parties  may  stipulate  for  the  higher  interest,  without  incurring 
the  penalties  of  usnry. 

When  a  contract  has  been  made,  without  reference  to  the  kws  of  the  state  where  it  was  made, 
or  to  the  kws  of  the  place  of  performani^e,  and  a  rate  of  interest  was  reserved  forbidden  by 
the  laws  of  the  place  where  the  contract  was  made,  which  was  concealed  under  the  name  o^ 
exchange,  in  order  to  evade  the  law  against  usury,  the  question  is  not,  which  law  is  to  govern 
in  executing  the  contract ;  unquestionably,  it  must  be  the  law  of  the  state  where  the  agree- 
ment was  entered  into,  and  the  instrument  taken  to  secure  its  performance.  A  contract  of 
this  kind  cannot  stand  on  the  same  principles  with  a  botidjide  agreement  made  in  one  place 
to  be  executed  in  another ;  in  the  last-mentioned  cases,  the  agreements  are  permitted  by  the 
Uz  loci  coniraeUlif  and  will  even  be  enforced  there,  if  the  party  is  found  within  its  jurisdiction ; 

*  See  Cart  «.  Lacy,  4  McLean  248 ;  York  Bank  «.  Asbniy  1  Biss.  280 ;  Bnttrick  «.  Harrii^ 
Id.442. 
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but  the  same  rale  cannot  be  applied  to  contracts  forbidden  by  its  laws,  and  designed  to  evade 
them.  In  such  cases,  the  legal  consequences  of  such  an  agreement  must  be  decided  by  the 
law  of  the  place  where  the  contract  was  made ;  if  void  there,  it  is  void  everywhere. 

A  person  who  takes  a  bill  which,  on  its  face,  was  dishonored,  cannot  be  allowed  to  claim  the 
privileges  which  belong  to  a  bond^fide  holder  without  notice ;  if  he  chooses  to  receive  it,  under 
such  circumstances,  he  takes  it  with  all  the  infirmities  belonging  to  it ;  and  is  in  no  better 
condition  than  the  person  from  whom  he  received  it.  There  can  be  no  distinction  in  principle 
between  a  bill  transferred  after  it  is  dishonored  for  non-acceptance,  and  one  transferred 
after  it  has  been  dishonored  for  non  payment. 

^^.<l  *  If,  in  consideration  of  further  forbearance,  a  creditor  receives  a  new  security  from  his 
-'  debtor,  for  an  existing  debt,  he  cannot  enlarge  the  amount  due,  by  exacting  anything, 
either  by  way  of  interest  or  exchange,  for  the  additional  risk,  which  he  may  suppose  he  runs 
by  this  extension  of  credit ;  nor,  on  the  opinion  he  may  entertain  as  to  the  punctuality  of  pay- 
ment, or  the  ultimate  safety  of  the  debt. 

£rbor  to  the  Circuit  Ooart  for  the  Southern  District  of  Alabama.  The 
plaintiff  in  error  instituted  a  suit  on  a  bill  of  exchange,  dated  at  New  York, 
on  the  1 1th  of  March  1837,  drawn  by  D.  Carpenter,  on  Sayre,  Converse  A 
Company,  Mobile,  Alabama,  for  7287.78,  in  favor  of  the  defendants.  Pond, 
Converse  A  Company ;  payable  and  negotiable  at  the  Bank  of  Mobile,  sixty 
days  after  date.  The  plaintiff  in  error  was  a  citizen  of  New  York,  and  the 
drawers  and  indorsers  of  the  bill  were  citizens  of  Alexandria,  Alabama. 

The  evidence  in  the  circuit  court  proved,  that  Lewis  W.  Pond,  one  of 
the  defendants,  was  in  New  York,  in  March  1837,  and  being  indebted  to 
the  plaintiff  in  the  sum  of  $6000,  on  a  bill  which  had  been  returned  protested 
from  Mobile,  and  on  which  suit  was  about  to  be  brought  by  the  plaintiff, 
agreed  to  pay  ten  per  cent.,  the  legal  damages  on  the  bill,  and  ten  per  cent 
in  addition,  with  the  legal  interest  of  New  York  on  the  bill,  from  the  time, 
of  its  return,  being  eighteen  days,  and  the  charges  of  protest  and  postage, 
by  a  bill  of  exchange  on  Mobile.  The  bill  was  drawn  in  New  York,  for  the 
sum  of  $7287.78,  and  was  indorsed  by  Mr.  Pond,  in  the  name  of  the  firm, 
the  defendants  in  error.  The  bill  was  indorsed  by  the  plaintiff  in  error, 
and  was  remitted  by  the  plaintiff  to  S.  Andrews,  at  Mobile,  and  was  by  him 
placed  to  the  credit  of  H.  A.  Andrews  &  Company,  of  New  York.  It  was 
received  by  S.  Andrews,  with  the  indorsement  of  the  defendants,  before  its 
maturity  ;  and  it  was  a  cash  credit  in  the  account-current  between  H.  M. 
Andrews  A  Company,  and  S.  Andrews.  The  defendant  offered  in  evidence, 
under  the  issue,  the  statute  of  New  York  against  usury,  and  certain  deposi- 
tions, to  prove  that  the  bill  of  exchange  was  usurious. 

One  of  the  witnesses  stated,  that  the  consideration  for  this  bill  was  made 
up  by  the  following  account : 

E.  Hendrick's  draft  on  Daniel  Carpenter,  Montgomery,  Ala- 
bama, protested,  dated  at  New  York,  December  20th, 

1836,  at  sixty  days,  for $6000  00 

Damages  at  10  per  cent., 600 

Interest  18  days,  at  7  per  cent.,    .        .        .        .  21 

Protest  and  postage, 4  25 

625  25 

Exchange,  10  per  cent.,  being  difference  of  exchange 
between  Mobile  and  New  York  on  the  11th 
March  1837, 662  53 

$7287  78 
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John  Delafieldy  president  of  the  Phosnix  Bank^  examined  on  the  part  of 
the  defendant,  stated,  that  the  exchange  between  New  York  and  Mobile,  on 
the  11th  of  March  1837,  was  from  three  to  five  per  *cent.  This  ^  ^ 
knowledge  of  exchange  was  acquired  from  having  dealt  in  exchange  I- 
daring  the  period,  for  the  Phoenix  Bank.  Robert  White,  cashier  of  the 
Manhattan  Company,  stated,  that,  by  a  reference  to  the  books  of  the  com- 
pany, the  exchange  between  New  York  and  Mobile  was,  during  the  month 
of  March  1837,  from  five  to  seven  per  cent.  And  Morris  Robinson,  agent 
for  the  Bank  of  the  United  States,  in  the  city  of  New  York,  said,  that  dur- 
ing the  month  of  March  1837,  he  found,  by  a  reference  to  the  books,  the 
dealers  with  the  bank  were  charged  from  three  to  five  per  oeut. ;  three  for 
short,  and  five  for  long  paper. 

The  plaintiff  excepted  to  the  reading  of  the  statute  and  laws  of  New 
York  against  usury.  And  in  order  to  disprove  the  allegation  of  usury  in  the 
transaction,  a^  the  contract  was  not  made  subject  to  the  statute  laws  of  New 
York,  and  the  contract  was  subject  only  to  the  laws  of  Alabama,  as  to  its 
obligatory  form  and  solidity ;  and  was  or  was  not  usurious,  according  to 
these  laws ;  the  plaintiff  then  offered  to  prove  by  Joseph  Wood,  that  the 
banks  purchased  bills  at  a  far  less  exchange  than  others  ;  that  they  never 
bought  any  other  than  undoubted  paper  ;  that  from  the  facility  of  collect- 
ing, remitting,  ftc,  they  had  many  advantages  over  the  citizens  at  large  ; 
and  that  the  exchange  of  the  banks  was,  therefore,  much  lower  than  that  of 
the  community  at  large  ;  that  there  was  no  fixed  rate  of  exchange  between 
Mobile  and  New  York  ;  that  it  varied  from  one  to  twenty  per  cent.,  accord- 
ing to  the  solvency,  punctuality,  risk,  Ac ,  of  the  parties  ;  that  exchange 
was  ever  fluctuating,  and  was  high  or  low,  as  the  risk  was  great  or  small. 
The  court  refused  to  admit  this  testimony,  and  the  plaintiff  excepted. 

The  plaintiffs  asked  the  court  to  instruct  the  jury,  that  if  they  were  satis- 
fied, that  the  excess  over  legal  interest  retained  in  this  bill  was  taken  and 
contracted  for,  innocently,  by  the  parties,  without  intending  to  violate  the 
laws  against  usury  ;  they  might  find  for  the  plaintiff.  The  court  refused  to 
give  this  instruction,  and  the  plaintiff  excepted. 

The  plaintiff  moved  the  court  to  instruct  the  jury,  that  the  contract 
expressed  in  this  bill  of  exchange,  if  to  be  executed  in  Alabama,  was  subject 
alone  to  the  laws  of  Alabama  against  usury  ;  and  that  the  usury  laws  of  New 
York  had  no  force,  nor  anything  to  do  with  this  investigation.  This  was 
refused  by  the  court,  and  plaintiff  excepted. 

The  plaintiff  next  requested  the  court  to  charge  the  jury,  that  if  they 
believed  S.  Andrews  received  the  bill,  before  maturity,  for  a  valuable  con- 
sideration, without  any  notice  of  usury,  and  that  the  plaintiff  received  it 
from  S.  Andrews,  without  notice  of  usury,  and  before  maturity,  the  plaintiff 
inight  recover  ;  notwithstanding  plaintiff  offered  no  proof  of  the  considera- 
tion he  gave  for  it.    The  plaintiff  excepted  to  this  refusal  of  the  court. 

The  plaintiff  next  moved  the  court  to  dharge,  that  the  variance  between 
the  bill  declared  on,  and  the  one  set  up  as  the  same  bill  by  defendant's 
deposition,  -was  fatal  in  a  plea  of  usury.  Which  the  court  tef dsed,  and  the 
plaintiff  excepted. 

*It  atppeared,  th&t  before  the  bill  ivas  delivered  "by  S.  Andrews  to     p^g 
plaintiff,  it  had  'been,  "while  in  the  hands  of  S.  Andrews,  protested  for     *• 
non-acceptance,  which  appeared  on  the  face  of  the  bUl.     TheVe  was  'tio 
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evidence  of  any  settled  account  between  H.  M.  Andrews  A  Co.^  and  S. 
Andrews,  or  which  waa  creditor  or  debtor  upon  the  statement  of  accounts. 
It  was  also  proved,  that  the  expense  of  transporting  specie  from  New  York 
to  Mobile,  including  insurance  and  interest,  would  not  exceed  one  and  one- 
half  per  centum  on  the  sum  transported. 

Upon  the  whole  case,  and  the  several  points  stated,  the  court  charged 
the  jury ;  that  if  they  believed  from  the  evidence,  that  by  the  usages 
of  trade  between  New  York  and  Mobile,  there  was  an  established  rate  of 
exchange  between  those  places,  the  drawers  and  drawees  of  the  bill  of  ex- 
change here  sued  on,  had  a  right  to  contract  for  such  rates  of  exchange  ; 
and  that  even  a  higher  rate,  to  a  small  amount,  if,  under  the  circumstances, 
it  did  not  appear  to  have  been  intended  to  evade  the  statute  against  usury, 
might  be  allowed  by  them  ;  but  if  they  believed,  that  no  such  usage  existed, 
the  parties  had  no  right  to  contract  for  more  than  the  actual  expense  of 
transportation  of  specie  from  one  place  to  the  other,  including  interest, 
insurance  and  such  reasonable  variations  therefrom,  as  above  stated  ;  and 
further,  if  they  believed  from  the  evidence,  that  the  drawers  of  the  bill  of 
exchange  contracted  with  the  drawees,  in  the  state  of  New  York,  at  the 
time  the  bill  was  drawn,  for  a  greater  rate  of  interest  than  seven  per  centum 
per  annum,  for  the  forbearance  of  the  payment  of  the  sum  of  money  speci- 
fied in  the  bill ;  although  it  may  have  been  taken  in  the  name  of  exchange ; 
the  contract  was  usurious  :  and  unless  they  believed,  from  the  evidence, 
that  the  plaintiff  took  the  bill  in  the  regular  course  of  business,  and  upon  a 
fair  and  valuable  consideration  bond  fide  paid  by  him,  and  without  notice  of 
the  usury,  they  ought  to  find  for  the  defendant ;  otherwise,  for  the  plain- 
tiff :  to  which  opinion,  and  charge  of  the  court,  the  plaintiff,  by  his  counsel, 
excepted.  The  jury  found  a  verdict  for  the  defendants  ;  and  the  plaintiff 
prosecuted  this  writ  of  error. 

The  case  was  argued  by  WebBter  and  D.  F.  Webster^  for  the  plaintiff 
in  error ;  and  by  Ogden,  for  the  defendants. 

For  the  plaintiff,  it  was  insisted,  by  Z>.  F.  Webster : — 1.  That  the  con- 
tract in  all  that  relates  to  interest,  was  to  be  governed  by  the  law  of  Alabama. 
2.  That  in  the  court,  sitting  in  Alabama,  the  defence  of  usury  could  not  be 
set  up,  under  the  general  issue.  3.  That  certain  evidence  offered  by  the 
plaintiff  on  the  question  of  usury,  was  improperly  rejected.  4.  That 
the  rulings  and  direction  of  the  court  on  the  points  of  law,  as  stated  in  the 
bill  of  exceptions,  were  erroneous. 

The  provisions  of  the  laws  of  New  York,  1  Rev.  Stat.  772,  on  the  subject 
*AQl  usury,  declare  the  contract,  on  which  usury  shall  be  *taken  or 

J  received,  absolutely  void  :  with  a  saving  from  the  influence  of  the 
statute,  as  to  bills  of  exchange,  or  promissory  notes  payable  to  order,  or  to 
bearer,  in  the  hands  of  an  indorsee  ;  who  shall  have  received  the  same  in 
good  faith  and  for  a  valuable  consideration,  and  who  had  not,  at  the  time  of 
discounting  the  bill,  actual  notice  that  the  bill  had  been  originally  given 
upon  a  usurious  consideration,  ftc.  By  the  laws  of  Alabama,  the  interest 
alone  is  forfeited. 

1.  It  is  contended,  that  the  contract  is  to  be  governed  by  the  laws  of  the 
place  where  it  was  to  be  executed.  The  contract,  on  the  face  of  this  bill  of 
exchange,  expresses  that  it  was  to  be  executed  elsewhere  than  where  it  wai 
58 


i839j  OF  THE  UNITED  STATES.  M 

Andrews  v.  Pond. 

made.  The  parties  entered  into  it  with  a  view  to  its  performance  at  another 
place.  It  is  a  foreign  bill  (2  Pet.  586),  and  of  course,  is  dated  in  one  place 
and  in  one  state,  and  made  payable  in  another  state.  The  lex  loci  is  to 
govern,  unless  the  parties  have  had  in  view,  by  the  contract,  another  place 
of  performance ;  that  is  to  say,  if  the  parties  have  in  view,  by  the  terms 
of  the  contract,  the  city  of  Mobile,  for  its  performance,  it  is  the  law  of 
the  place  of  performance,  which  is  to  govern  and  construe  the  terms  of  the 
agreement.  2  Burr.  1077.  8  Johns.  190.  4  Pet.  111.  7  Ibid.  686.  Ala- 
bama was  not  only  the  place  where  the  contract  was  to  be  executed,  but 
this  action  was  instituted  in  Alabama. 

2.  As  to  the  second  point.  Under  the  laws  of  Alabama,  where,  on  an 
usurious  contract,  the  interest  only  is  forfeited,  it  was  not  allowable,  under 
a  plea  of  non  assumpsit,  to  put  in  evidence  of  usury ;  because,  although  by 
the  usury,  the  interest  is  lost,  yet  the  amount  of  the  bill,  deducting  the 
interest,  may  be  recovered.  The  lex  loci  is  to  be  regarded,  and  the  trial  is 
to  be  conducted  according  to  it ;  and  what  might,  under  the  plea,  be  offered 
in  evidence  in  New  York,  could  not  be  admitted  in  Alabama.  The  plea 
was  not  sustained  by  the  evidence,  and  did  not  suit  the  case.  Supposing 
the  plaintiff  to  have  been  in  that  situation  as  to  the  bill,  as  to  be  liable  to 
lose  the  interest  on  it,  as  upon  a  usunous  contract,  yet  it  was  not  under 
such  a  plea  as  this,  that  evidence  to  charge  him  with  this  liability  could 
have  been  admitted.  Supposing  that  by  the  law  of  New  York  it  was  usury, 
yet  it  was  to  be  punished  by  the  laws  of  Alabama  only. 

But  if,  contrary  to  these  views  of  the  law,  the  statutes  of  New  York  on 
the  subject  of  this  contract  are  to  be  applied  to  it,  yet,  between  the  parties 
to  this  suit,  the  law  has  no  force.  The  statute  of  New  York  declares,  that 
its  provisions  shall  have  no  application  where  there  has  been  a  bond  fide 
holder  of  the  bill,  or  an  indorsee  thereof,  without  actual  notice  that  the  bill 
has  been  originally  given  for  a  usurious  consideration.  This  is  an  action  on 
a  bill  of  exchange,  brought  by  the  indorsee,  and  no  proof  was  given  on  the 
trial,  that  he  was  not  an  innocent  holder,  ignorant  of  the  consideration  given 
for  this  negotiable  instrument.  It  does  not  anywhere  appear  to  the  con- 
trary, but  on  the  contrary,  the  proof  was  clear  and  explicit,  that  the  bill 
had  been  regularly  transferred  to  him,  before  its  maturity,  *and  had  -^ 
been  placed  as  a  credit  in  the  accounts  between  him  and  the  house  in  ^ 
New  York.  Nor  did  it  appear,  that  the  plaintiff  had  any  knowledge  of  the 
asserted  usury  of  the  transaction.  Supposing,  then,  that  the  law  of  New 
York  must  regulate  the  contract ;  yet,  on  the  proof  submitted  on  the  trial 
in  the  circuit  court,  the  plaintiff  ought  to  have  recovered  the  amount  of  the 
bill. 

3.  The  plaintiff  in  error  contends,  that  certain  evidence  was  refused  by 
the  court,  which  ought  to  have  been  given.  To  prove  the  contract  to  have 
been  usurious,  certain  depositions  were  read  by  the  defendants  ;  some  going 
to  show  the  original  nature  of  the  bill,  and  the  circumstances  under  which 
it  was  made ;  and  other  witnesses  were  examined,  to  show  the  rate  of 
exchange  between  New  York  and  Mobile.  The  witnesses  examined  were 
all  connected  with  banks ;  and  they  proved  differences  In  the  rates  of 
exchange  from  three  to  five  per  cent.,  and  even  seven  per  cent.  Those 
institutions  had  great  facilities  in  doing  business  in  exchange  ;  and  they  took 
undoubted  and  indorsed  paper,  at  short  dates.     If  there  was  any  fixed  rate 
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of  exchange  between  New  York  and  Mobile,  it  would  have  been  known  to 
these  witnesses  ;  and  it  would  have  been  stated.  A  charge  beyond  a  fixed 
rate  might  be  asserted  to  be  usurious.  But  no  fixed  rate  existed.  When 
the  circuit  court  allowed  the  defendants  to  give  evidence  as  to  the  rates  of 
exchange  between  New  York  and  Mobile,  it  would  seem  no  more  than 
proper,  that  the  privilege  should  be  allowed  to  the  plaintiff.  The  facts 
which  would  have  been  exhibited  by  such  evidence  were  essential  to  the 
full  exhibition  of  the  plaintiff's  case.  Charges  for  exchange  vary  with 
the  credit  and  position  of  the  parties  to  the  bills  of  exchange,  and  the  length 
of  time  the  bills  have  to  run  ;  with  many  other  circumstances  ;  and  among 
them,  the  balances  of  trade,  influence  the  amount  of  such  charges  materially. 
There  was  no  unreasonable  charge  made  upon  this  bill.  It  was  taken  to 
pay  a  protested  draft,  and  from  a  party  who  had  been  on  the  dishonored 
bill.  The  credit  of  such  a  bill  must  have  been  exceedingly  doubtful ;  and 
the  circumstances  of  the  dishonor  of  its  predecessor  having  been  known,  it 
would  not  have  commanded  as  much  as  was  allowed  on  it,  in  the  exchange 
market  in  New  York,  where  it  was  received.  The  plaintiff  contends,  that 
the  ruling  and  direction  of  the  court  on  the  law  were  erroneous. 

The  plaintiff  asked  the  court  to  instruct  the  jury,  that  if  they  were  satis- 
fied, the  excess  over  legal  interest  was  taken  by  the  parties,  without  intend- 
ing to  violate  the  law  against  nanry,  they  should  find  for  the  plaintiff.  The 
court  refused  to  give  the  instruction.  Tlie  question  was  one  of  intention. 
Did  the  parties  mean  to  violate  the  law  against  usury  ?  It  was  incumbent 
on  the  defendants  to  prove,  that  the  original  parties  to  the  bill  intended 
usury  ;  and  that  it  was  not  considered  by  them  a  regular  mercantile  trans- 
action. On  the  bill  itself,  no  usury  appears.  The  parties  giving  the  bill 
^    ,     ^consented  to  allow  a  high  rate  of  exchange  for  the  advantages  which 

-■  they  obtained  in  the  exemption  of  one  of  the  defendants,  then  in  New 
York,  from  a  suit,  which  was  about  to  be  commenced  on  the  protested  bill. 
The  plaintiff  was  altogether  disconnected  with  the  circumstances  under 
which  this  bill  was  originally  given.  He  received  it  as  a  remittance  from 
New  York  ;  and  before  it  came  to  maturity,  it  was  placed  to  the  credit  of 
the  house  in  New  York,  as  a  cash  credit.  When  he  presented  it  for  pay- 
ment, it  was  refused,  on  the  ground,  of  its  having  been  made  in  fraud  of  the 
law  of  New  York  against  usury.  Thus,  negotiable  paper,  which  had  passed 
through  different  hands,  and  which  was  obtained  in  good  faith,  was  dis- 
credited by  circumstances  which  could  not  have  been  known  to  the  subse- 
quent holders  of  it.  A  purchase  of  a  bill  of  exchange  may  be  made  at  any 
deduction  from  its  amount ;  and  the  contract  of  purchase  is  legal. 

The  judge  of  the  circuit  court  charged  the  jury,  that  if  there  was  no 
established  rate  of  exchange  between  New  York  and  Mobile,  the  parties  had 
no  right  to  contract  for  more  than  the  actual  expense  of  transporting  specie. 
But  by  the  evidence  given  on  the  part  of  the  defendants,  it  was  fully  shown, 
that  there  was  no  fixed  rate  of  exchange  ;  and  yet  the  contract  was  to  be 
made  usarious,  because  more  was  taken  than  the  cost  of  transporting  specie 
from  Mobile  to  New  York.  Such  a  position  destroys  all  operations  of 
exchange,  and  thus  interrupts  the  great  means  of  commercial  intercourse 
and  dealing.  Rates  of  exchange  arc  fixed  or  regulated  by  other  rules  than 
those  which  would  be  derived  from  the  value  of  specie  at  the  place  on  which 
the  bill  may  be  drawn,  and  the  cost  of  its  carriage  to  the  place  from  which 
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the  bill  18  aent.    The  experience  of  every  commercial  man,  and  the  value  of 
exchange  in  every  commercial  country,  establish  this  position. 

Ogden,  for  the  defendant,  contended,  that  the  contract  entered  into  by 
the  bill  of  exchange  on  which  the  suit  was  brought,  having  been  made  in 
New  York,  was  to  be  governed  by  the  laws  of  New  York.  An  indorser  of 
a  bill  of  exchange  is  liable  only  by  the  law  of  the  place  where  the  bill  is 
made.  3  Mass.  77  ;  6  East  130 ;  1  Ibid.  60  ;  8  Mart.  (La.)  34.  The  law  of  the 
contract  is  the  law  of  New  York,  where  the  debt  was  due,  and  where  it  was 
settled,  by  the  bill  of  exchange  on  which  this  suit  was  brought. 

It  is  said,  that  the  evidence  of  usury  could  not  be  given  under  the  plea  of 
non  assumpsit :  but  this  is  taking  for  granted  that  the  law  of  the  case  is 
that  of  Alabama,  and  not  that  of  New  York.  Evidence  to  show  a  usurious 
consideration  is  proper  evidence  under  the  plea. 

There  is  no  evidence  of  bond  fide  ownership  of  this  bill  in  the  plaintiff. 
The  bill  was  remitted  for  collection  ;  and  the  plaintiff  was  the  agent  of  the 
drawee.  The  entry  of  the  bill  as  a  cash  credit,  does  not  affect  this  view  of 
the  case.  It  was  no  more  than  a  mode  of  keeping  the  account  between  the 
drawer  and  the  person  to  whom  the  bill  had  been  transmitted.  The  bill  was 
taken  in  payment  of  *an  old  debt,  and  that  debt  is  yet  due  ;  and  for  . 
it  the  creditor  has  a  perfect  right  to  proceed  at  law.  ■- 

It  matters  not  what  was  the  intention  of  the  parties  ;  and  if  they  had 
no  view  to  a  usurious  dealing,  still  the  law  operates  on  the  contract,  and 
makes  it  void,  if  there  actually  was  usury.  Where  the  months  of  a  year  are 
calculated  to  be  thirty  days,  and  interest  for  a  year  charged  on  each  month, 
it  was  held  to  be  usury. 

Webster y  for  the  plaintiff  in  error. — This  is  an  action  by  the  indorsee  of 
a  bill  of  exchange,  residing  in  Alabama,  and  the  suit  is  brought  in  that 
state.  The  bill  was  drawn  in  New  York,  to  be  paid  in  Alabama  ;  and  there 
is  nothing  in  the  record  to  show  that  the  indorsee,  the  plaintiff,  was  in  New 
York,  or  had  anything  to  do  with  the  bill,  until  it  came  into  his  hands  in 
Alabama.  The  defendants  are  described  as  citizens  of  Alabama  ;  and  the  pre- 
sumption is,  that  it  was  indorsed  in  Alabama,  and  was  an  Alabama  transaction. 

The  true  place  of  the  contract  is  the  place  of  its  performance ;  and  the 
law  of  Alabama  operates  upon  this  bill  exclusively,  as  the  contract  made  by 
it  was  to  be  performed  there.  Story*s  Conflict  of  Laws,  262.  A  bill  drawn 
in  New  York,  to  pay  eight  per  cent,  interest  in  Alabama,  where  the  interest 
is  eight  per  cent.,  would  not  be  void  by  the  law  of  New  York.  Where  there 
is  no  actual  and  express  agreement  to  pay  usurious  interest,  it  is  entirely  a 
question  of  intention ;  and  the  case  to  be  made  out  is,  that  there  was 
a  design,  either  open  or  covered,  to  take  more  than  the  statute  allows  as 
interest. 

There  can  be  no  rule  of  law  which  prohibits  the  purchase  of  a  bill  of 
exchange  at  any  rate  of  discount ;  or  which  makes  such  a  purchase,  if  the 
discount  is  more  than  the  legal  interest,  usury.  The  rates  of  exchange  are 
always  various,  and  are  sometimes  uncertain.  To  apply  the  law  of  usury 
to  such  contracts,  would  be  productive  of  the  greatest  injustice.  The  law 
of  New  York  protects  all  these  instruments  from  the  prohibitions  of  usury, 
wh^n  they  get  iuto  the  hands  of  bond  fide  holders,  without  notice  of  their 
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origin.  Every  one  may  buy  a  bill  of  exchange,  in  the  market,  at  any  rate ; 
but  if  the  purchaser  sells  a  bill,  with  his  name  upon  it,  at  an  illegal  discount, 
it  is  usury,  and  the  bill  is  void.  Everything  in  relation  to  this  bill  should 
have  been  admitted  in  evidence  ;  and  the  jury  should  have  been  enabled  to 
form  a  judgment  on  the  intention  of  the  parties ;  and  should  have  been 
allowed  to  know  everything  as  to  the  state  of  the  exchange  between  New 
York  and  Mobile,  and  the  rate,  as  applied  to  bills  of  all  descriptions.  One 
of  the  witnesses  would  have  proved  that  twenty  per  cent,  was  not  a  greater 
rate  of  exchange  than  had  been  paid  on  doubtful  bills. 

The  party  taking  the  bill  had  a  right  to  recover  from  his  debtor,  such 
an  amount  as  would  have  paid  the  amount  due  to  him  on  the  protested  bill 
of  exchange  in  New  York.  He  had  a  right,  then,  to  the  exchange  on 
^j     -     Mobile,  and  the  exchange  from  Mobile  to  New  *York.     It  is  mani- 

J  fest,  that  even  on  this  evidence  of  the  defendants,  if  this  were  proper 
and  just,  the  sum  taken  as  exchange  was  even  less  than  it  should  have  been. 

Tanky,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  case  comes 
before  the  court  upon  a  writ  of  error,  directed  to  the  judges  of  the  circuit 
court  for  the  ninth  circuit  and  southern  district  of  Alabama.  The  action 
was  brought  by  the  plaintiff  as  indorsee,  against  the  defendants  as  indorsers 
of  a  bill  of  exchange,  in  the  following  words  : — 

"Exchange  for  $7287^.  New  York,  March  11,  1837. 

"  Sixty  days  after  date  of  this  first  of  exchange,  second  of  same  tenor 
and  date  unpaid,  pay  to  Messrs.  Pond,  Converse  &  Wadsworth,  or  order, 
seven  thousand  two  hundred  and  eighty-seven  i^  dollars,  negotiable  and 
payable  at  the  Bank  of  Mobile,  value  received,  which  place  to  the  account  of 

Your  obedient  servant, 
"To  Messrs.  Sayre,  Converse  A  Go,  D.  Cabpenter." 

Mobile,  Alabama." 

The  case  as  presented  by  the  record,  appears  to  be  this  :  The  defendants 
were  merchants,  residing  in  Mobile,  in  the  state  of  Alabama.  H.  M.  Andrews 
&  Co.  were  merchants  residing  in  New  York  ;  and  before  the  above-men- 
tioned bill  was  drawn,  the  defendants  had  become  liable  to  H.  M.  Andrews 
A  Co.,  as  indorsers  upon  a  former  bill  for  $6000,  drawn  by  E.  Hendricks 
on  Daniel  Carpenter,  of  Montgomery,  Alabama.  The  last-mentioned  bill 
was  dated  at  New  York,  and  fell  due  on  the  2l8t  of  February  1837,  and  was 
protested  for  non-payment.  The  defendant.  Pond,  it  seems,  was  in  New 
York,  in  the  month  of  March  1837,  shortly  after  this  protest ;  when  H.  M. 
Andrews  &  Co.  threatened  to  sue  him  on  the  protested  bill ;  and  the  defend- 
ant. Pond,  rather  than  be  sued  in  New  York,  agreed  to  pay  H.  M.  Andrews 
&  Co.  ten  per  cent,  damages  on  the  protested  bill,  and  ten  per  cent,  interest 
and  exchange  on  a  new  bill  to  be  given,  besides  the  expenses  on  the  pro- 
tested bill. 

According  to  this  agreement,  an  account  which  is  given  in  the  record, 
was  stated  between  them,  on  the  lltb  of  March  1837,  in  which  the  defend- 
ants were  charged  with  the  protested  bill,  and  ten  per  cent,  damages,  on  the 
protest,  and  interest  and  expenses,  which  amounted  altogether  to  the  sum 
of  $6625.25,  and  ten  per  cent,  upon  this  sum  was  then  added,  as  the  differ- 
ence of  exchange  between  Mobile  and  New  York,  which  made  the  sum  of 
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$7287.78 ;  for  which  the  defendant  Pond  delivered  to  H.  M.  Andrews  A 
Co.  the  bill  of  exchange  upon  which  this  suit  is  brought,  indorsed  by  the 
defendants,  in  blank.  The  bill  was  remitted  by  H.  M.  Andrews  &  Co.  to 
S.  Andrews,  at  Mobile,  for  collection.  The  drawees  refused  to  accept  it, 
and  it  was  protested  for  non-acceptance  ;  and  after  this  refusal  *and  ^^ 
protest,  it  was  transferred  by  S.  Andrews  to  J.  J.  Andrews,  the  pres-  L 
ent  plaintiff.  It  is  stated  in  the  exception,  that  after  this  transfer,  it  was  a 
cash  credit  in  the  account  between  H.  M.  Andrews  &  Co.  and  S.  Andrews. 
The  bill  was  not  paid  at  maturity,  and  this  suit  is  brought  to  recover  the 
amount. 

There  is  no  question  between  the  parties,  as  to  the  principal  or  damages 
of  ten  per  cent,  charged  for  the  protested  bill  of  $6000  ;  nor  as  to  the 
interest  and  expenses  charged  in  the  account  hereinbefore  mentioned.  The 
defendants  admit,  that  the  principal  amount  of  the  protested  bill,  the  dam- 
ages on  the  protest  which  are  given  by  the  act  of  assembly  of  New  York, 
and  the  interest  and  expenses,  were  properly  charged  in  the  account.  The 
sum  of  $6625.25  was,  therefore,  due  from  them  to  H.  M.  Andrews  A  Co.  on 
the  day  of  the  settlement,  payable  in  New  York.  The  dispute  arises  on  the 
item  of  $662.58,  charged  in  the  account,  as  the  difference  of  exchange 
between  New  York  and  Mobile,  and  which  swelled  the  amount  for  which 
the  bill  was  given  to  $7287.78.  The  defendants  allege,  that  the  ten  per  cent, 
charged  as  exchange,  was  far  above  the  market  price  of  exchange,  at  the 
time  the  bill  was  given,  and  that  it  was  intended  as  a  cover  for  usurious 
interest  exacted  by  the  said  H.  M.  Andrews  &  Co.  as  the  price  of  their  for- 
bearance for  the  sixty  days  given  to  the  defendants.  This  was  their  defence 
in  the  circuit  court,  where  a  verdict  was  found  for  the  defendants  under  the 
directions  given  by  the  court.  Many  points  appear  to  have  been  raised  at 
this  trial,  which  are  stated  as  follows,  in  the  exception  taken  by  the  plaintiff. 
The  defendant  offered  evidence  : 

1.  To  prove  that  the  said  bill  of  exchange  was  usurious,  according  to  the 
statute  and  laws  of  the  state  of  New  York.  The  plaintiff  objected  to  the 
reading  of  the  statute  and  depositions  aforesaid,  because  the  contract  was 
not  made  with  a  view  of  the  statute  or  laws  of  New  York.  But  the  bill  of 
exchange  was  usury,  or  not,  by  the  laws  and  statutes  of  Alabama  ;  and  that 
the  contract  was  subject  only  to  the  laws  of  the  state  of  Alabama,  as  to  its 
obligatory  force  and  validity  ;  and  he  further  objected,  that  if  this  contract 
were  to  be  decided  by  the  statute  of  New  York,  that  this  proof  could  not 
be  given  under  this  issue ;  but  the  court  overruled  all  these  objections,  and 
permitted  the  depositions  and  statute  to  be  read,  to  show  the  bill  of  exchange 
to  be  void  by  the  laws  of  New  York  :  to  all  which  plaintiff  excepts. 

2.  Plaintiff  then  offered  to  prove,  by  Joseph  Wood,  that  the  banks  pur- 
chased bills  at  a  far  less  rate  of  exchange  than  others,  that  they  never 
bought  any  other  than  undoubted  paper ;  that  from  the  facility  of  collecting, 
remitting,  &c.,  they  had  many  advantages  over  the  citizens  at  large,  and 
that  the  exchange  of  the  bank  was,  therefore,  much  lower  than  the  commu- 
nity at  large  ;  that  there  was  no  fixed  rate  of  exchange  between  Mobile  and 
New  York ;  that  it  varied  from  one  to  twenty  per  cent,  according  to  the 
solvency,  punctuality,  risk,  Ac. ;  that  exchange  was  ever  fluctuating,  and  was 
high  or  low  as  *the  risk  was  great  or  small.  The  court  rejected  this  ^^^ 
testimony  also,  to  which  plaintiff  excepts.  ^ 
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9.  Plaintiff  asked  the  ooart  to  instruct  the  jury,  that  if  they  were  satis- 
fied, that  the  exoess  over  legal  interest  retained  in  this  bill  was  taken  and 
contracted  for,  innocently,  by  the  parties  ;  without  intending  to  violate  the 
laws  against  usury  ;  that  they  might  find  for  plaintiff :  but  the  court  refused 
this  also,  and  plaintiff  excepts. 

t.  Plaintiff  moved  the  court  to  charge  the  jury,  that  the  contract  expres- 
sed in  this  bill  of  exchange,  if  to  be  executed  in  Alabama,  was  subject  alone 
to  the  laws  of  Alabama  against  usury ;  and  that  the  usury  laws  of  New 
York  had  no  force,  or  anything  to  do  with  this  investigation.  This  was 
refused  by  the  court,  and  plaintiff  excepts. 

5.  Plaintiff  next  requested  the  court  to  charge  the  jury,  that  if  they 
believed  8.  Andrews  received  the  bill,  before  maturity,  for  a  valuable  con- 
sideration, without  any  notice  of  usury,  and  that  plaintiff  received  it  from 
S.  Andrews,  without  notice  of  usury,  and  before  maturity,  that  the  plaintiff 
might  recover  ;  notwithstanding  plaintiff  offered  no  proof  of  the  considera- 
tion he  gave  for  it.     To  this  refusal,  there  was  also  an  exception. 

6.  Plaintiff  next  moved  the  court  to  charge,  that  the  variance  between 
the  bill  declared  on,  and  the  one  sot  up  as  the  same  bill  by  defendants'  depo- 
sition, was  fatal  in  a  plea  of  usury  ;  to  which  the  court  refused,  and  plain- 
tiff excepts. 

1.  It  appeared,  that  before  the  bill  was  delivered  by  S.  Andrews  to  the 
plaintiff,  it  had  been,  while  in  the  hands  of  S.  Andrews,  protested  for  non- 
acceptance,  which  appeared  on  the  face  of  the  bill.  There  was  no  evidence 
of  any  settled  account  between  EL  M.  Andrews  A  Go.  and  S.  Andrews,  nor 
which  W..S  creditor  or  debtor  upon  the  statement  of  accounts.  It  was  also 
proved,  that  the  expense  of  transporting  specie  from  New  York  to  Mobile, 
including  insurance  and  interest,  would  not  exceed  one  and  one-half  per 
cent,  on  the  sum  transported.  Upon  the  whole  case,  and  the  several  points 
stated,  the  court  charged  the  jury,  that  if  they  believed  from  the  evidence, 
that  by  the  usages  of  trade  between  New  York  and  Mobile,  there  was  an 
established  rate  of  exchange  between  those  places,  the  drawers  and  drawees 
of  the  bill  of  exchange  here  sued  on,  had  a  right  to  contract  for  such  rates 
of  exchange  ;  and  that  even  a  higher  rate,  to  a  small  amount,  if,  under 
the  circumstances,  it  did  not  appear  to  have  been  intended  to  evade  the 
statute  against  usury,  might  be  allowed  by  them. 

8.  But  if  they  believed  that  no  such  usage  existed,  the  parties  had  no 
right  to  contract  for  more  than  the  actual  expense  of  transportation  of  specie 
from  one  place  to  the  other,  including  interest,  insurance,  and  such  reason- 
able variations  therefrom,  an  above  stated. 

9.  And  further,  if  they  believed  from  the  evidence,  that  the  drawers  of 
the  bill  of  exchange  contracted  with  the  drawee,  in  the  state  of  New  York, 
at  the  time  the  bill  was  drawn,  for  a  greatet  rate  of  interest  than  seven  per 
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of  money  specified  in  the  bill,  although  it  may  have  been  taken  in  the 
name  of  exchange,  the  contract  was  usurious ;  and  unless  they  believed  from 
the  evidence,  that  the  plaintiff  took  the  bill,  in  the  regular  course  of  business 
and  upon  a  fair  and  valuable  consideration  bond  fidt  paid  by  him,  and  with- 
out notice  of  the  usury,  they  ought  to  find  for  the  defendants,  otherwise  for 
the  plaintiff. 

From  the  manner  in  which  the  points  are  arranged  in  this  exception,  and 
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the  similarity  of  the  questions  presented  in  some  of  them,  we  shall  be  better 
understood,  by  expressing  our  opinion  on  the  whole  case,  as  it  appears 
before  us,  without  regarding  the  order  in  i^hich  the  questions  are  stated  in 
the  exception  ;  and  without  examining,  separately,  each  one  of  the  instruc- 
tions asked  for  by  the  plaintiff,  and  refused  by  the  court. 

The  transaction,  upon  the  face  of  it,  does  not  profess  to  charge  any 
interest  for  forbearance.  It  is  a  bill  of  exchange,  in  the  usual  form ;  and  in 
the  account  stated  at  the  time,  and  which  formed  the  basis  of  the  bill,  the 
only  item  in  relation  to  interest  is  the  small  sum  charged  for  the  eighteen 
days  which  intervened  between  the  time  when  the  first  bill  became  due  and 
the  present  one  was  given.  This  interest  is  charged  at  seven  per  cent., 
which  is  the  legal  rate  of  interest  established  in  New  York.  The  transaction, 
taken  altogether,  was,  indeed,  a  ruinous  one  on  the  part  of  the  defendants. 
A  debt  of  $6000,  payable  at  Mobile,  on  the  21st  of  February,  was  converted 
into  a  debt  of  $7287.78,  payable  at  the  same  place  on  the  25th  of  April 
following;  being  an  increase  of  $1287.78  in  the  short  space  of  eighty-one 
days.  Yet,  if  the  defendants  brought  it  upon  themselves,  by  their  failure 
to  take  up  the  first  bill  at  maturity,  and  the  transaction  was  not  intended  to 
cover  usurious  interest,  they  must  meet  the  consequence  of  their  own  impro- 
vidence. The  sum  of  $6625.25  was  undoubtedly  due  from  them  to  H.  M. 
Andrews  A  Co.,  on  the  day  the  bill  in  question  was  drawn.  They  were  enti- 
tled to  demand  that  sum  in  New  York,  or  a  bill  that  was  equivalent  to  it, 
at  the  market  price  of  exchange  ;  and  if  ten  per  cent,  discount  was  the  usual 
price  at  which  others  purchased  bills  of  this  description  in  the  market  of 
New  York,  they  had  a  right  to  take  the  bill  at  that  rate,  in  satisfaction  of 
their  debt.  There  is  nothing,  therefore,  upon  the  face  of  the  papers,  from 
which  the  court  can  undertake  to  say,  that  usurious  interest  was  exacted. 

But  although  the  transaction,  as  exhibited  in  the  account,  appears  on 
the  face  of  it  to  have  been  free  from  the  taint  of  usury,  yet  if  the  ten  per 
cent,  charged  as  exchange,  or  any  part  of  it,  was  intended  as  a  cover  for 
usurious  interest,  the  form  in  which  it  was  done,  and  the  name  under  which 
it  was  taken,  will  not  protect  the  bill  from  the  consequences  of  usurious 
agreements ;  and  if  the  fact  be  established,  it  must  be  dealt  with  in  the 
same  manner  as  if  the  usury  was  expressly  contracted  for  in  the  bill  itself. 
But  whether  this  item  was  intended  as  a  cover  for  usury  or  not,  is  a  ques- 
tion exclusively  for  the  jury.  It  is  a  question  of  intent.  And  in  order  to 
♦enable  the  jury  to  decide  whether  usury  was  concealed  under  the  -^ 
name  of  exchange,  evidence  on  both  sides  ought  to  have  been  admit-  ^ 
ted,  which  tended  to  show  the  usual  rate  of  exchange  between  New  York 
and  Mobile,  when  this  bill  was  negotiated.  '  There  is  no  rule  of  law  fixing 
the  rate  which  may  be  lawfully  charged  for  exchange.  It  does  not  alto- 
gether depend  upon  the  cost  of  transporting  specie  from  one  place  to  another ; 
although  the  price  of  exchange  is,  no  doubt,  influenced  by  it.  But  it  is  also 
materially  affected  by  the  state  of  the  trade,  by  the  urgency  of  the  demand 
for  remittances,  and  by  the  quantity  brought  into  the  market  for  sale  ;  and 
sometimes  material  changes  take  place  in  a  single  day,  although  no  altera- 
tion has  happened  in  the  expenses  of  transporting  specie.  The  court,  there- 
fore, can  lay  down  no  rule  upon  the  subject.  H.  M.  Andrews  A  Co.,  when 
about  to  take  this  bill  in  payment  of  an  existing  debt,  had  a  right  to  include 
in  it  a  fair  allowance  for  the  difference  in  exchange.  Whether  they  exacted 
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more  or  not,  for  the  forbearance  of  their  debt,  is  a  qnestion  for  the  jury  ;  to 
decide  it  correctly,  they  must  be  allowed  to  hear  the  evidence  which  either 
of  the  parties  may  offer,  as  to  the  rates  of  exchange  for  sach  a  bill  as  this  ; 
which  was  payable  in  specie,  and  not  in  any  depreciated  currency.  Taking 
this  view  of  the  subject,  we  think  the  court  below  erred  in  rejecting  the  testi- 
mony of  Joseph  Wood,  who  was  offered  by  the  plaintiff  to  prove  the  rate 
of  exchange  ;  and  also  in  the  direction  given  to  the  jury,  that  if  there  was 
no  fixed  rate  of  exchange,  the  creditor  had  a  right  to  take  no  more,  than 
the  actual  expense  of  transporting  the  specie,  or  a  small  amount  more, 
where  the  addition  was  not  intended  to  cover  usury. 

Another  qnestion  presented  by  the  exception,  and  much  discussed  here, 
is,  whether  the  validity  of  this  contract  depends  upon  the  laws  of  New 
York  or  those  of  Alabama.  So  far  as  the  mere  question  of  usury  is  con- 
cerned, this  question  is  not  very  important.  There  is  no  stipulation  for 
interest,  apparent  upon  the  paper.  The  ten  per  cent,  in  controversy  is 
charged  as  the  difference  in  exchange  only,  and  not  for  interest  and 
exchange.  And  if  it  were  otherwise,  the  interest  allowed  in  New  York  is 
seven  per  cent.,  and  in  Alabama  eight ;  and  this  small  difference  of  one  per 
cent,  per  annum,  upon  a  forbearance  of  sixty  days,  could  not  materially 
affect  the  rate  of  exchange,  and  could  hardly  have  any  influence  on  the 
inquiry  to  be  made  by  the  jury.  But  there  are  other  considerations,  which 
make  it  necessary  to  decide  this  question.  The  laws  of  New  York  make 
void  the  instrument,  when  tainted  with  usury  ;  and  if  this  bill  is  to  be  gov- 
erned by  the  laws  of  New  York,  and  if  the  jury  should  find,  that  it  was 
given  upon  an  usurious  consideration,  the  plaintiff  would  not  be  entitled  to 
recover  ;  unless  he  was  a  bond  fide  holder,  without  notice,  and  had  given 
for  it  a  valuable  consideration  :  while  by  the  laws  of  Alabama,  he  would  be 
entitled  to  recover  the  principal  amount  of  the  debt,  without  any  interest. 
^     -  The  general  principle  in  relation  to  contracts  made  in  one  place,  *to 

-I  be  executed  in  another,  is  well  settled.  They  are  to  be  governed  by 
the  law  of  the  place  of  performance,  and  if  the  interest  allowed  by  the  laws 
of  the  place  of  performance,  is  higher  than  that  permitted  at  the  place  of 
the  contract,  the  parties  may  stipulate  for  the  higher  interest,  without 
incurring  the  penalties  of  usury.  And  in  the  case  before  us,  if  the  defend- 
ants had  given  their  note  to  H.  M.  Andrews  ft  Co.,  for  the  debt  then  due 
to  them,  payable  at  Mobile,  in  sixty  days,  with  eight  per  cent,  interest,  such 
a  contract  would  undoubtedly  have  been  valid  ;  and  would  have  been  no 
violation  of  the  laws  of  New  York,  although  the  lawful  interest  in  that 
state  is  only  seven  per  cent.  And  if,  in  the  account  adjusted  at  the  time  this 
bill  of  exchange  was  given  it,  it  had  appeared,  that  Alabama  interest  of  eight 
per  cent,  was  taken  for  the  forbearance  of  sixty  days  given  by  the  contract ; 
and  the  transaction  was  in  other  respects  free  from  usury  ;  such  a  reserva- 
tion of  interest  would  have  been  valid  and  obligatory  upon  the  defendants; 
and  would  have  been  no  violation  of  the  laws  of  New  York. 

But  that  is  not  the  question  which  we  are  now  called  on  to  decide.  The 
defendants  allege,  that  the  contract  was  not  made  with  reference  to  the  laws 
of  either  state,  and  was  not  intended  to  conform  to  either.  That  a  rate  of 
interest,  forbidden  by  the  laws  of  New  York,  where  the  contract  was  made, 
was  reserved  on  the  debt  actually  due  ;  and  that  it  was  concealed  under  the 
name  of  exchange,  in  order  to  evade  the  law.  Now,  if  this  defence  is  true, 
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and  shall  be  so  found  by  the  jnry,  the  question  is  not  which  law  is  to  govern 
in  executing  the  contract ;  but  which  is  to  decide  the  fate  of  a  secnrity 
taken  upon  an  usurious  agreement,  which  neither  will  execute  ?  Unques- 
tionably, it  must  be  the  law  of  the  state  where  the  agreement  was  made,  and 
the  instrument  taken  to  secure  its  performance.  A  contract  of  this  kind 
cannot  stand  on  the  same  principles  with  a  bond,  fide  Agreement  made  in  one 
place,  to  be  executed  in  another.  In  the  last-mentioned  cases,  the  agreements 
are  permitted  by  the  lex  loci  contracts ;  and  will  even  be  enforced  there 
if  the  party  is  found  within  its  jurisdiction.  But  the  same  rule  cannot  be 
applied  to  contracts  forbidden  by  its  laws,  and  designed  to  evade  them.  In 
such  cases,  the  legal  consequetices  of  such  an  agreement  must  be  decided  by 
the  law  of  the  place  where  the  contract  was  made.  If  void  there,  it  is  void 
everywhere  ;  and  the  cases  referred  to  in  Story's  Conflict  of  Laws  203,  fully 
establish  this  doctrine. 

In  the  case  of  De  Hol/y.  Jbhnsony  10  Wheat.  383,  this  court  held,  that 
the  lex  loci  contract  da  must  govern  in  a  question  of  usury  ;  although,  by  the 
terms  of  the  agreement,  the  debt  was  to  be  secured  by  a  mortgage  on  real 
property  in  another  state.  And  the  case  of  Dewar  v.  Spauy  3  T.  R.  426, 
shows  with  what  strictness  the  English  courts  apply  their  own  laws  against 
usury  to  contracts  made  in  England.  In  the  case  under  consideration,  the 
previous  debt  for  which  the  bill  was  negotiated,  was  due  in  New  York  ; 
a  part  of  it,  that  is  to  say,  the  damages  on  the  protest  of  the  first  bill, 
*were  given  by  a  law  of  that  state  ;  and  the  debt  was  then  bearing  ^^ 
the  New  York  interest  of  seven  per  cent.,  as  appears  by  the  account  L 
before  referred  to.  And  if,  in  consideration  of  further  indulgence  in  the 
time  of  payment,  the  parties  stipulated  for  a  higher  interest,  and  agreed  to 
conceal  it  under  the  name  of  exchange  ;  the  validity  of  the  instrument  which 
was  executed  to  carry  this  agreement  into  eflPect,  must  be  determined  by  the 
laws  of  New  York,  and  not  by  the  laws  of  Alabama. 

In  this  aspect  of  the  case,  another  question  arose  in  the  trial  in  the  cir- 
cuit court.  By  the  laws  of  New  York,  as  they  then  stood,  usury  was  no 
defence  against  the  holder  of  a  note  or  bill  who  had  received  it  in  good 
faith,  and  to  whom  it  was  transferred  ^or  a  valuable  consideration,  and 
without  notice  of  the  usury.  The  present  plaintiff  claims  the  benefit  of  this 
provision.  But  upon  the  evidence  in  the  case,  it  is  very  clear,  that  he  does 
not  bring  himself  within  it.  The  bill  of  exchange  was  protested  for  non- 
acceptance,  while  it  was  in  the  hands  of  S.  Andrews,  the  agent  of  H.  M. 
Andrews  &  Co.,  to  whom  it  had  been  sent  for  collection  ;  and  this  fact 
appeared  on  the  face  of  the  bill,  at  the  time  it  was  transferred  to  the  plain- 
tiff. Now,  a  person  who  takes  a  bill,  which,  upon  its  face,  was  dishonored, 
cannot  be  allowed  to  claim  the  privileges  which  belong  to  a  bond  fide  holder 
without  notice.  If  he  chooses  to  receive  it,  under  such  circumstances,  he  takes 
it  with  all  the  infirmities  belonging  to  it ;  and  is  in  no  better  condition  than 
the  person  from  whom  he  received  it.  Tliere  can  be  no  distinction  in  prin- 
ciple, between  a  bill  transferred  after  it  is  dishonored  for  non-acceptance, 
and  one  transferred  after  it  is  dishonored  for  non-payment ;  and  this  is  the 
rule  in  the  English  courts,  as  ap-^ears  by  the  case  of  Croasley  v.  Ham,  13 
East  498.  Now,  it  is  evident,  that  no  consideration  passed  between  Car- 
penter, the  drawer  of  the  bill,  and  the  defendants,  who  are  the  payees  and 
indorsers.     The  bill  was  made  and  indorsed  by  the  defendants,  for  the  pur* 
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pose  of  being  delivered  to  H.  M.  Andrews  Ss  Co.,  in  execution  of  the  agree- 
ment for  further  indulgence.  And  if  that  agreement  was  usurious,  then  the 
bill  in  question  was  tainted  in  its  inception  ;  and  that  taint  must  continue 
upon  it  in  the  hands  of  the  present  plaintiff. 

There  is  one  other  direction  given  by  the  circuit  court,  which  remains  to 
be  considered.  It  is  the  third,  as  stated  in  the  exception.  The  vagueness 
and  generality  of  the  terms  in  which  this  instruction  was  asked  for  by  the 
counsel  for  the  plaintiff,  justified  the  court  in  refusing  it.  It  will  be  seen, 
from  what  we  have  already  said,  that  if  the  rate  of  exchange  taken  upon 
this  bill  was  a  fair  one,  and  was  not  intended  to  cover  usurious  interest,  the 
plaintiff  is  entitled  to  recover  ;  and  if  the  prayer  means  nothing  more  than 
this,  there  could  be  no  objection  to  it.  But,  if  it  was  intended  to  maintain, 
that  although  a  higher  rate  of  exchange  was  allowed  than  the  fair  market 
price,  and  that  this  was  done  in  consideration  of  the  forbearance  of  pay- 
ment, under  the  belief  that  the  law  would  not  in  that  shape  regard  it  as 
^  usury,  the  mistake  of  the  parties  in  this  respect,  *will  not  alter  the 

-I  character  of  the  transaction.  The  instruction  as  asked  for  was 
framed  in  such  general  terras,  that  it  might  have  misled  the  jury  ;  and  the 
court,  therefore,  were  not  bound  to  give  it. 

In  fine,  if  the  parties  intended  to  allow  no  more  than  a  fair  rate  of 
exchange,  testing  it  by  the  market  price  of  good  bills  of  this  description,  it 
was  not  usury  ;  and  the  plaintiff  is  entitled  to  recover.  If,  on  the  contrary, 
more  was  intended  to  be  taken,  it  was  usury  ;  and  the  plaintiff  is  not 
entitled  to  recover.  It  is  true,  that  after  this  bill  had  been  negotiated 
between  H.  M.  Andrews  &  Co.  and  the  defendants,  other  persons  might 
have  lawfully  purchased  it  a  much  greater  discount  than  the  market  rate  of 
exchange  ;  and  might  have  considered  and  estimated  in  the  price  they  gave 
for  it,  the  known  embarrassments,  the  want  of  punctuality,  and  the  loss  of 
credit  of  the  defendants,  whose  former  bill  had  already  been  protested.  But 
as  between  the  debtor  and  his  creditor,  no  difference  in  the  rate  of  exchange 
can  be  made  on  that  account.  If,  in  consideration  of  further  forbearance, 
the  creditor  receives  a  new  security  from  his  debtor,  for  an  existing  debt, 
he  cannot  enlarge  the  amount  due,  by  exacting  anything  either  by  way  of 
interest  or  exchange,  on  account  of  the  additional  risk  he  may  suppose  he 
runs  by  this  extension  of  credit ;  nor  on  account  of  any  doubts  he  may  enter- 
tain as  to  the  punctuality  of  payment,  or  the  ultimate  safety  of  his  debt. 

It  is  hardly  necessary  to  add,  that  the  right  of  the  defendant  to  offer  in 
evidence,  under  the  plea  of  non  assumpsit^  that  the  instrument  was  given 
upon  an  usurious  contract,  has  been  too  well  settled  to  be  now  disputed  : 
and  we  see  nothing  in  the  record,  upon  which  a  question  for  the  court 
could  be  raised,  upon  the  supposed  variance  between  the  bill  mentioned  in 
the  testimony  produced  by  the  defendants,  and  the  bill  declared  on  by  the 
plaintiff. 

Upon  the  whole,  we  dissent  from  the  circuit  court  in  the  second  and 
eighth  points  in  the  exception,  as  we  have  already  mentioned  ;  and  we  con- 
cur with  them  in  the  residue.  The  judgment  of  the  circuit  court  must, 
therefore,  be  reversed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  southern  district  of  Alabama,  and 
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was  argued  by  counsel :  On  consideration  whereof^  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  circuit  court  in  this 
cause  be  and  the  same  is  hereby  reversed  with  costs  ;  and  that  this  cause 
be  and  the  same  is  hereby  remanded  to  the  said  circuit  court,  with  direc- 
tions to  award  a  venire  fadaa  de  novo. 


•Unitbd  States,  Appellants,  v.  Mosbs  E.  Levy,  Appellee.    [*81 
Florida  land-claivis. 

A  grant  by  Governor  Goppinger,  of  14,600  acrea  of  land,  in  East  Florida,  part  of  80,000  acres, 
granted  in  consideration  of  serrices  to  the  crown  of  Spain,  and  the  officers  of  Spain,  which  had 
been  surveyed  by  the  appointed  officer,  confirmed. 

The  court  refused  to  allow  a  survey  of  land  to  be  made,  to  make  up  for  a  deficiency  in  the  sur- 
vey of  14,500  acres,  in  consequence  of  part  of  the  land  included  therein  being  covered  with 
water,  and  being  marshes.  Even  if  a  survey  had  not  been  made  under  the  concession,  it 
would  not  be  competent  for  the  superior  court  of  East  Florida,  or  for  the  supreme  court,  to 
designate  a  new  location,  varying  from  the  original  concession,  as  any  sach  variation  wonld 
be  equivalent  to  a  new  grant 

Appeal  from  the  Superior  Court  of  East  Florida.  Moses  E.  Levy,  a 
citizen  of  the  United  States,  presented  a  petition  to  the  judge  of  the  superior 
court  of  East  Florida,  on  the  18th  day  of  May  1829,  claiming  title  to  a  tract 
of  land  containing  14,500  acres,  situated  in  East  Florida,  being  part  of 
30,000  acres  originally  conceded  to  Fernando  de  la  Maza  Arredondo,  in  full 
property,  by  Governor  Don  Jose  Coppinger,  on  the  14th  day  of  March  1817, 
in  consideration  of  services  rendered  by  him  to  the  government  and  officers 
of  Spain  ;  which  14,500  acres  became,  by  sundry  mesne  conveyances,  the 
property  of  the  petitioner. 

The  petition  stated,  that  there  was  at  the  place  designated  in  the  said 
concession  for  the  location  of  the  said  14,500  acres  of  land,  a  considerable 
portion  of  the  land  covered  by  water,  and  consisting  of  marshes  ;  which,  if 
included  in  the  survey  of  the  said  land,  would  be  a  complete  loss  of  so  much 
land  as  was  covered  with  water,  or  as  consisted  of  marshes.  The  petitioner 
averred,  that  by  the  concession  in  this  case,  he  was  entitled  to  14,500  acres 
of  land,  exclusive  of  land  covered  by  water  and  of  marshes  ;  and  that  by 
the  custom,  practice  and  usage,  of  the  Spanish  government  in  East  Florida, 
where  it  happened  that  at  the  place  designated  for  the  location  of  the  land 
granted,  there  was  found  to  bo  a  part  of  that  which  would  necessarily  fall 
within  the  survey,  according  to  the  calls  of  the  grant,  covered  with  water, 
or  consisting  of  marshes,  though  included  within  the  boundaries  of  the  sur- 
vey, it  was  excluded  from  the  quantity  surveyed  for  the  party  ;  and  the 
whole  of  the  land,  clear  of  such  water  and  marsh,  called  for  by  the  grant,  was 
surveyed  and  secured  to  the  party  entitled  to  the  benefit  thereof.  He,  there- 
fore, prayed  that  such  directions  for  the  survey  of  the  said  14,500  acres  of 
land  might  be  given,  as  ho  was  justly  entitled  to,  by  the  aforesaid  conces- 
sion, and  the  said  usage,  practice  and  custom  of  the  Spanish  government  in 
East  Florida.  The  petitioner  stated,  that  since  the  purchase  of  said  lands 
by  him,  he  had  at  very  great  expense  and  trouble,  made  a  settlement  on  the 
lands,  at  a  place  thereon  called  Hope  Hill  ;  and  that  he  had  erected  ^^ 
*hoase8  and  buildings  of  various  descriptions  on  the  land,  and  had     ^ 
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cultivated  a  considerable  portion  thereof,  and  made  otber  beneficial  improve- 
ments thereon. 

The  answer  of  the  district-attorney  of  the  United  States  denied,  among 
otber  things,  that  it  was  the  usage  and  custom  in  East  Florida  to  have  the 
quantity  of  land  covered  by  water,  or  such  as  was  found  to  be  a  marsh, 
replaced  by  surveys  of  other  land  ;  and  insisted,  that  the  petitioner  having 
procured  and  accpeted  a  royal  grant  for  1 4,500  acres,  made  according  to  the 
survey  under  the  original  concession,  he  was  estopped  from  setting  up  such 
usage  or  custom,  if  the  same  existed.  The  answer  also  insisted,  that  the 
court  had  no  power  or  authority  to  direct  a  survey  of  the  said  14,500  acr^s 
of  land,  in  accordance  with  any  such  supposed  usage  or  custom  ;  if  it  could 
be  shown  that  any  such  usage  or  custom  ever  existed. 

The  superior  court  confirmed  the  grant  for  14,500  acres,  according  to 
the  survey,  and  rejected  the  claim  to  have  the  quantity  of  land  contained  in 
the  grant  surveyed,  excluding  land  covered  with  water  and  marshes.  The 
United  States  appealed  from  this  decree. 

The  case  was  submitted  to  the  court,  by  Ghrundy^  Attorney- General  of 
the  United  States. 

Waynk,  Justice,  delivered  the  opinion  of  the  court. — ^This  is  an  appeal 
from  the  superior  court  of  East  Florida.  The  appellee,  after  alleging  that 
he  claims  title  to  a  certain  tract  or  parcel  of  land,  containing  14,500  acres, 
situated  in  East  Florida,  being  a  part  of  a  large  body  consisting  of  30,000 
acres,  originally  granted  in  full  and  absolute  property,  on  the  24th  day  of 
March  1817,  to  Fernando  de  la  Maza  Arredondo  ;  that  he  had  purchased 
the  same  after  the  said  14,500  acres  were  located  and  surveyed  ;  further 
alleges,  that  a  considerable  portion  of  the  land  bought  by  him,  is  covered 
by  water,  and  consists  of  marshes,  and  "  that  by  the  custom,  practice  and 
usage  of  the  Spanish  government  in  East  Florida,  where  it  happened,  that  at 
the  place  designated  for  the  location  of  the  land  granted,  there  was  found 
to  be  a  part  of  that  which  would  necessarily  fall  within  the  survey,  accord- 
ing to  the  calls  of  the  grant,  covered  with  water,  or  consisting  of  marshes, 
though  included  within  the  boundaries  of  the  survey,  it  was  excluded  from 
the  quantity  surveyed  for  the  party  ;  and  the  whole  of  the  land,  clear  of 
such  water  and  marsh,  called  for  by  the  grant,  was  surveyed  and  secured  to 
the  party  entitled  to  the  benefit  thereof."  He  then  prays  that  such  direc- 
tions for  the  survey  of  the  said  14,500  acres  of  land  may  be  given  by  the 
court,  as  he  is  entitled  to,  by  the  aforesaid  concession,  and  the  said  usage, 
practice  and  custom  of  the  Spanish  government  in  East  Florida.  And  he 
concludes  his  petition  with  a  prayer,  that  the  validity  of  his  title  to  the 
aforesaid  tract  of  land  may  be  inquired  into  and  decided  by  the  court. 
*83l  *The  court  decides  his  claim  to  be  good  to  the  14,500  acres,  accord- 

ing to  its  survey,  designating  particularly  the  identity  of  the  land  by 
reference  to  the  survey  of  Don  Andrew  Burgevin,  who  was  the  surveyor 
appointed  to  survey  the  concession  to  Arredondo,  and  it  decrees,  that  the 
prayer  of  appellee,  to  have  the  said  14,500  acres  of  land  surveyed  to  him, 
excluding  land  covered  with  water  and  marshes,  be  rejected. 

This  court  affirms  the  decree  of   the  court  below.     It  thinks  that  the 
claimant  failed  to  establish,  by  any  evidence  in  the  cause,  the  existence  of 
any  such  custom  or  practice  in  the  government  of  Eait  Florida,  in  regard 
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to  land  covered  bjr  water,  and  consisting  of  marshes  ;  and  if  sach  a  custom 
or  practice  can  be  proved  to  exist,  it  cannot  be  applied  to  any  concession 
carried  into  an  actual  grant,  according  to  a  survey  made  and  returned  by 
the  officer,  or  person  appointed  to  make  such  survey.  Such  are  the  facts  in 
this  case.  The  survey  was  made  by  Burgevin,  the  governor  having  appoint- 
ed and  qualified  him  for  the  purpose  ;  and  the  grant  is  made  by  a  recital  of 
Burgevin's  survey.  It  is  this  survey  also,  which  the  court  below  decrees  in 
favor  of  the  claimant,  and  which  it  is  to  be  particularly  understood  this 
court  affirms.  But  this  court  thinks  it  necessaiy  to  say  further,  in  affirming 
the  decree  of  the  court  below  ;  rejecting  the  claim  of  the  petitioner  to  have 
14,500  acres  of  land  surveyed  to  him,  excluding  land  covered  with  water 
and  marshes  ;  that  even  though  the  survey  had  not  been  made,  it  would 
not  be  competent  to  the  court  below,  or  to  this  court,  to  designate  a  new 
location,  varying  from  the  original  concession,  as  any  such  alteration  on  a 
concession  would  be  equivalent  to  a  new  grant.  See  the  case  of  the  United 
States  V.  ffuertaSy  9  Pet.  171.  The  acts  of  congress  by  which  these  cases 
are  subjected  to  judicial  investigation  and  judgment,  give  no  such  power 
to  the  courts. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  district  of  East  Florida,  and  was  argued  by  counsel : 
On  consideration  whereof,  it  is  adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  superior  court  in  this  cause  be  and  the  same  is  hereby  in 
all  respects  affirmed. 


*Unitbd  States,  Appellants,  v.  William  Dsummond,  Appellee.     [*84 

Florida  land-claims. 

A  concession  was  made  by  the  governor  of  Florida,  before  Florida  was  ceded  to  the  United 
States,  on  the  condition  that  grantee  should  ereet  a  water  saw-mill,  "  and  with  the  precise 
condition,  that  until  he  executes  the  said  machinery,  the  grant  to  be  considered  void,  and  with 
oot  effect,  until  that  event  takes  place ;"  the  mill  was  never  erected,  and  no  sufficient  reason 
shown  for  its  non-erection.    The  court  held,  that  the  concession  gave  no  title  to  the  land. 

Appeal  from  the  Superior  Court  of  East  Florida. 

Orundy^  Attorney-General  of  the  United  States,  submitted  this  case  to 
the  court,  alleging,  that  the  claimant  relied  on  a  concession  made  by  Gover* 
nor  Coppinger  for  16,000  acres  of  land,  dated  September  12th,  1816.  The 
grant  was  upon  a  condition,  namely,  the  erection  of  a  water  saw-mill ;  '^  and 
with  the  precise  condition,  that  until  he  executes  said  machinery,  this  grant 
will  be  considered  as  null  and  void,  and  without  effect  or  value  until  that 
event  takes  place,"  &c.  The  mill  was  never  erected.  No  sufficient  reason 
was  shown  for  its  non-erection. 

It  was  insisted,  that  the  erection  of  the  mill  was  a  condition  precedent ; 
and  consequently,  that  until  the  claimant  showed  a  performance  of  that  con- 
dition, or  some  reason  for  non-performance,  which  would  satisfy  the  terms 
of  the  eighth  article  of  the  treaty  ceding  Florida  to  the  United  States,  he 
bad  no  title  in  law  or  equity. 

This  case  is  believed  to  be  fully  decided  against  the  claimants,  by  the 
decisions  of  this  court  at  its  last  term,  in  the  oases  of  the  United  States  v. 
Mills's  Beirs,  12  Pet.  216^  and  United  States  v.  Kingsley,  Ibid.  476. 
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Watne,  Justice,  delivered  the  opinion  of  the  coart. — ^This  case,  like  that 
of  the  United  States  v.  Andrew  Burgevin  {post,  p.  85),  is  controlled  by  the 
decision  of  this  court  in  the  case  of  the  United  States  v.  Kingsley,  12  Pet. 
476.    The  decree  of  the  superior  court  of  East  Florida  is,  therefore,  reversed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  district  of  East  Florida,  and  was  argued  by  counsel : 
On  consideration  whereof,  it  is  the  opinion  of  this  court,  that  the  petitioner 
having  failed  to  fulfil  the  condition  of  the  grant,  the  said  grant  or  conces- 
sion is  null  and  void  ;  and  that  the  said  petitioner  has  no  right  or  title  to 
the  land.  Whereupon,  it  is  now  here  decreed  and  ordered  by  this  court, 
that  the  decree  of  the  said  superior  court  in  this  cause  be  and  the  same  is 
hereby  reversed  and  annulled  ;  and  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  superior  court,  with  directions  to  enter  a  decree  in  con- 
formity to  the  opinion  of  this  court. 


*85]    *UinTBD  States,  Appellants,  v.  Andbkw  Buboevin,  Appellee. 

Florida  landrdaims. 

A  grant  of  Und  in  East  Florida,  by  the  Spanish  governor,  on  the  condition  that  a  water  law-mill 
should  be  erected  on  the  land,  declared  void  ;  the  condition  of  the  grant  not  having  been  per- 
formed, according  to  its  terms. 

Appeal  from  the  Superior  Court  of  East  Florida.  Andrew  Burgevin, 
on  the  21st  day  of  May  1829,  presented  a  petition  to  the  judge  of  the  supe- 
rior court  for  the  district  of  East  Florida,  claiming  a  tract  of  land  of  five 
miles  square,  or  16,000  acres,  situated  in  the  district  of  East  Florida ;  under 
a  title  derived  from  a  grant  made  to  him  by  the  Spanish  government,  on  the 
Idth  day  of  January  1818. 

The  petition  addressed  by  Andrew  Burgevin  to  Governor  Coppinger, 
asked  for  the  grant  for  the  purpose  of  erecting  a  water  saw-mill  on  the 
same  ;  with  a  view  not  only  to  remedy  the  notable  want  of  lumber  which 
was  felt  at  that  place,  but  also  to  supply  the  export  trade  of  that  article,  so 
much  recommended  to  the  government  of  Florida,  by  the  superior  authority 
of  Havana.  The  grant  was  made  to  Andrew  Burgevin,  in  consideration  of 
the  advantages  and  benefit  which  the  province  would  receive  from  the  pro- 
posed establishment ;  *'  with  the  precise  condition,  that  until  he  erects  said 
machinery,  said  grant  will  be  considered  as  null  and  void,  and  without  effect 
or  value,  until  such  an  event  takes  place." 

The  answer  of  the  district  attorney  of  the  United  States,  among  other 
objections  to  the  allowance  of  the  claim,  stated,  that  the  condition  of  the 
grant  had  not  been  complied  with  by  the  grantee — "that  the  said  Andrew 
Burgevin  has  not  built,  constructed  or  erected  the  said  water  saw-mill  on 
the  said  tract  of  land  ;  but  th  it  he  has  always  hitherto  wholly  failed  and 
neglected  to  construct  or  erect  the  same,  or  to  comply  with  and  perform 
the  said  conditions,  in  any  way  or  manner  whatever."  The  answer  denied 
that  the  said  Andrew  Burgevin  had  been  prevented  from  constructing  and 
erecting  said  mill  and  proceeding  in  the  objects  of  said  grant,  owing  to  the 
general  disturbed  and  unsettled  state  of  the  country  ;  and  further,  if  any 
■uch  disturbed  and  unsettled  state  of  the  country  at  any  time  existed,  it  was 
72 


1889]  OP  THE  UNITED  STATES.  85 

United  States  v.  Bnrgevin. 

merely  temporary,  and  of  very  short  continuance;  whereas,  more  than  eleven 
years  had  elapsed  (as  appeared  by  the  showing  of  the  said  Andrew  Burgevin 
himself)  since  the  date  of  the  said  supposed  grant ;  during  any  part  of  which 
period,  he  might,  with  due  and  reasonable  diligence,  have  proceeded  to  erect 
and  construct  the  said  water  saw-mill  on  the  said  tract  of  land,  in  accord- 
ance with  the  objects  of  said  supposed  grant. 

The  superior  court  of  East  Florida  gave  a  decree  in  favor  of  the  peti- 
tioner, and  the  United  States  prosecuted  this  appeal. 

The  case  was  argued  by  Grundy y  Attorney-General  of  the  *United     ^^ 
States,  and  Denty  for  the  appellants  ;  and  by  Coxe^  for  the  appellee.     ^ 

Denty  for  the  United  States,  cited  the  United  States  v.  Millars  HeirSy  12 
Pet.  215  ;  United  States  v.  Kingsley,  Ibid.  476.  The  question  before  the 
court  in  these  cases  was  precisely  the  same  as  that  in  the  present  case  ;  and 
this  court  refused  to  confirm  the  grant.  This  court  has  said,  it  will  apply 
the  most  liberal  rules  of  equity  to  the  condition  of  Spanish  grants;  but 
in  this  case,  there  is  no  room  for  the  application  of  any  such  rules.  The 
grantee  has  not  performed  the  condition  of  the  grant ;  nor  did  he,  during 
ail  the  period  which  passed  after  the  grant,  make  an  attempt  to  per- 
form it. 

In  the  United  States  v.  Kingsley,  the  same  excuse  for  the  non-perform- 
ance was  offered — "  the  disturbed  state  of  the  country  ;"  and  it  was  over- 
ruled. This  grant  was  made  within  six  months  of  the  cession  of  Florida 
to  the  United  States.  This  court  has  allowed  six  months  for  the  perform- 
ance of  such  conditions;  and  by  the  Spanish  law,  the  same  period  was 
allowed. 

Coxey  for  the  appellee,  contended,  that  the  disturbed  situation  of  the 
country,  by  Indians,  prevented  the  erection  of  the  mill  contemplated  by 
the  grantee.     He  cited  Huidekoper  v.  DouglasSy  1  W.  C.  C.  268. 

The  Attorney- Oeneraly  in  reply,  stated,  that  if  this  grant  should  be  con- 
firmed, there  would  be  no  limitation  to  claims  for  lands  in  Florida.  There 
was  a  proposition  to  erect  a  water  saw-mill  on  the  land  ;  and  the  governor 
of  Florida  declared  the  grant  should  be  void,  if  the  mill  should  not  be 
erected. 

Watnk,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  the  superior  court  of  the  Eastern  District  of  Florida,  confirming  the 
right  of  the  appellee  to  a  tract  of  land,  under  a  concession  or  grant  from  the 
governor  of  Florida,  dated  before  the  treaty  of  the  22d  February  1819, 
between  the  United  States  and  Spain. 

We  think  the  concession  or  grant  identical  with  that  in  Kingsley^s  Case^ 
in  12  Pet.  476  ;  and  that  it  is  controlled  by  the  principles  laid  down  by  the 
court  in  that  case.  Kingsley's  Vase  was  well  considered  by  this  court — 
has  been  reconsidered  maturely  upon  the  argument  of  counsel  made  in  the 
case  before  us — but  we  see  no  reason  to  modify  or  change,  in  any  particular, 
what  was  then  decided  ;  nor  why  this  case  should  be  taken  out  of  the  appli« 
cation  of  that  case.  The  decree  of  the  superior  court  of  East  Florida  is, 
therefore,  reversed. 
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This  cause  oame  od  to  be  heard,  on  the  transcript  of  the  record  from  the 
♦ft 71     fl'ip^^^or  court  for  the  district  of  East  Florida,  and  was  *argued  by 

-I  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this  court, 
that  the  petitioner  having  failed  to  fulfil  the  condition  of  the  grant,  the  said 
grant  or  concession  is  null  and  void  ;  and  that  the  said  petitioner  has  no 
right  or  title  to  the  land.  Whereupon,  it  is  now  here  decreed  and  ordered 
by  this  court,  that  the  decree  of  the  said  superior  court  in  this  cause  be  and 
the  same  is  hereby  reversed  and  annulled  ;  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  superior  court,  with  directions  to  enter 
a  decree  in  conformity  to  the  opinion  of  this  court. 


^88]     ^United  States,  Appellants,  v.  The  Heirs  of  FssNAinx)  db  la 
Maza  Abredondo,  Appellees. 

.Florida  land-claims, 

A  ooncesBion  by  the  governor  of  East  Florida,  made  before  the  Florida  treaty,  in  consideration 
of  seryioes,  confirmed. 

Appeal  from  the  Superior  Court  of  East  Florida.  In  the  superior  court 
of  East  Florida,  Fernando  de  la  Maza  Arredondo  filed  a  petition,  praying  a 
confirmation  of  a  concession  made  to  him,  in  consideration  of  services,  by 
Don  Jose  Coppinger,  on  the  24th  of  March  1817  ;  he  being  then  governor 
of  East  Florida,  a  dependency  at  that  time  of  the  crown  of  Spain.  The 
court  confirmed  the  concession,  and  the  United  States  prosecuted  this 
appeal. 

Wayne,  Justice,  delivered  the  opinion  of  the  court. — This  case  is  one 
of  a  concession  and  grant  of  land  in  East  Florida,  made  by  the  Spanish 
authorities  in  that  province,  before  the  24th  January  18 18;  surveyed  and 
granted  in  absolute  property,  in  consideration  of  the  meritorious  services  of 
Fernando  de  la  Maza  Arredondo.  The  survey  corresponds  with  the  conces- 
sion. The  decree  of  the  court  below  in  favor  of  the  claimants  is  in  every 
regard  within  the  decisions  of  this  court ;  and  the  decree  is,  therefore, 
affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  district  of  East  Florida,  and  was  argued  by  counsel  : 
On  consideration  whereof,  it  is  adjudged  and  decreed  by  this  court,  that 
the  decree  of  the  said  superior  court  in  this  cause,  confirming  15,000  acres 
of  land  to  the  petitioners,  be  and  the  same  is  hereby  in  all  respects  af« 
firmed. 
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*  William  A.  Bradlet,  Plaintiff  in  error,  v.  The  Washington,  Alex- 
andria and  Oeobgetown  Steam-Packst  Company,  Defendants  in 
error. 

Parol  evidence. 

The  plaioiiif  in  error  had,  by  an  arrangement  in  writing,  hired  a  steamboat,  to  be  put  "  on  the 
ronte  "  from  Washington,  in  the  district  of  Oolambia,  to  Potomac  creek,  until  another  steam- 
boat, then  building,  should  be  prepared,  and  be  put  "  on  the  route.*'  The  plaintiff  in  error 
waa  the  contractor  for  carrying  the  mail  of  the  United  States,  which  was  carried  in  a  steam- 
boat  to  Potomac  creek ;  except  in  winter,  when  the  navigation  of  the  rivor  Potomac  was  inter- 
rupted by  ice,  when  the  mail  was  carried  by  land ;  the  steamboat  so  hired  was  employed  in 
carrying  the  mail ;  the  ice  prevented  the  use  of  the  steamboat ;  and  the  owners  claimed,  under 
the  contract,  the  hire  of  the  boat  during  the  time  her  employment  was  thus  interrupted.  The 
circuit  court  refused  to  allow  parol  evidence  to  be  given  to  show  the  purpose  for  which  the 
steamboat  was  employed,  and  to  explain  the  meaning  of  the  terms  used  in  the  contract,  and 
of  other  matters  conducing  to  show  the  meaning  of  the  contract ;  the  court  held,  that  the  evi- 
dence was  admissible. 

It  is  a  principle  recognised  and  acted  upon  as  a  cardinal  rule  by  all  courts  of  justice,  in  the  con- 
struction of  contracts,  that  the  intention  of  the  parties  is  to  be  inquired  into ;  and,  if  not 
forbidden  by  law,  is  to  be  effectuated. 

Extrinsic  evidence  is  not  admissible,  to  explain  a  patent  ambiguity,  that  is,  one  apparent  on  the 
face  of  the  instrument ;  but  it  is  admissible  to  explain  a  latent  ambiguity,  that  is,  one  not 
apparent  on  the  face  of  the  instrument,  but  arising  from  extrinsic  evidence;  that  is  but 
to  remove  the  ambiguity  by  the  same  kind  of  evidence  as  that  by  which  it  is  created. 

Extrinsic  parol  evidence  is  admissible  to  give  effect  to  a  written  instrument,  by  applying  it  to 
its  proper  subject-matter,  by  proving  the  circumstances  under  which  it  was  made ;  whenever, 
without  the  aid  of  such  evidence,  the  application  could -not  be  made  in  the  particular  case.^ 

Bteam-Packet  Co.  v.  Bradley,  5  Gr.  G.  G.  393,  reversed. 

Ebbob  to  the  Circuit  Court  of  the  District  of  Columbia,  and  county  of 
Washington.  Thi.^  was  an  action  on  the  case,  brought  in  the  circuit  court, 
on  the  24th  December  1834,  by  the  defendants  in  error.  The  claim  of  the 
plaintiffs  was  for  $2765,  alleged  to  be  due  on  the  Vth  day  of  February  1832, 
for  the  hire  of  the  steamboat  Franklin,  before  that  time  let  and  delivered 
by  the  plaintiffs  to  the  defendant,  now  the  plaintiff  in  error. 

The  cause  was  tried  in  183«,  and  the  jury,  under  the  directions  of  the 
court,  found  a  verdict  for  the  plaintiffs.  The  defendant  tendered  a  bill  of 
exceptions  to  the  opinion  of  the  court  on  the  matters  in  controversy,  which 
was  duly  signed  and  sealed.  The  court  entered  a  judgment  for  the  plain- 
tiffs, according  to  the  verdict  ;  and  the  defendant  prosecuted  this  writ  of 
error. 

The  bill  of  exceptions  stated,  that  the  plaintiffs  gave  in  evidence  and 
read  to  the  jury,  the  following  paper,  dated  19th  November  1831,  signed 
by  William  A.  Bradley,  as  follows  : 

"I  agree  to  hire  the  steamboat  Franklin,  until  the  Sydney  is  placed 
on  the  route,  to  commence  to-morrow,  20th  instant,   at  ($35)    thirty-five 

>  Parol  evidence  of  the  surrounding  circum-  transaction,  tending  to  show  the  relation  of  the 
stances  is  admissible,  to  show  the  subject-  parties  to  each  other  and  to  the  subject-matter 
matter  of  the  contract.  United  States  v.  Peck,  of  the  contract,  and  the  state  or  condition  of 
102  U.  S.  64.  It  is  ada  Bsible,  of  the  circum-  the  subject-matter,  bearing  on  the  intention  of 
stilus  surrounding  am    accompanying    the     the  parties.    Phelps  v.  Glaren,  1  Woolw.  204 
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dollars  per  day,  clear  of  all  expenses,  other  than  the  wages  of  Captain 
Nevitt.  W.  A.  Bradlky.** 

« 19th  Nov.  1831. 

*"  On  the  part  of  Washington,  Alexandria  and  Georgetown  Steam- 
J  Packet  company,  I  agree  to  the  terms  offered  by  William  A.  Bradley, 
Esq.,  for  the  use  of  the  steamboat  Franklin,  until  the  Sydney  is  placed  on 
the  route  to  Potomac  creek  ;  which  is  thirty-five  dollars  per  day,  clear  of 
all  expenses,  other  than  the  wages  of  Capt.  Nevitt,  which  are  to  be  paid  by 
our  company.  W.  Gunton,  President." 

"Washington  City,  Nov.  19th,  1831. 

"Washington  City,  Deo.  6th,  1881. 
"  PisHKY  Thompson,  Esq. 

"  Dear  Sir : — I  will  thank  yon  to  advise  the  president  and  directors  of 
Washington,  Alexandria  and  Georgetown  Steam-Packet  company,  that  the 
navigation  of  the  Potomac  being  closed  by  ice,  we  have  this  day  commenced 
carrying  the  mail  by  land,  under  our  winter  arrangement ;  and  have,  there- 
fore, no  further  occasion  for  the  steamboat  Franklin,  which  is  now  in  Alex- 
andria in  charge  of  Capt.  Nevitt.  The  balance  due  your  company,  for 
the  use  of  the  Franklin,  under  my  contract  with  Dr.  Gunton,  will  be  paid 
on  the  presentation  of  a  bill  and  receipt  therefor.  With  great  respect. 
Tour  obedient  servant,  W.  A,  Bradley.'' 

"PiSHKY  Thompson,  Esq.,  Present." 

In  reply  to  this  letter,  the  president  of  the  steam-packet  company  wrote 
to  the  defendants  as  follows  : — 

"Washington,  Dec.  6th,  1831. 

"Sib  : — ^Tour  letter  of  the  6th  instant  to  Mr.  Pishey  Thompson,  has 
been  this  afternoon  submitted  to  the  board  of  directors  of  the  Washington, 
Alexandria  and  Georgetown  Steam-Packet  company,  at  a  meeting  holden 
for  the  purpose.  After  mentioning  that  the  navigation  of  the  Potomac  is 
closed  by  ice,  and  that  you  had  commenced  carrying  the  mail  by  land,  under 
your  winter  arrangement,  you  have  therein  signified  you  have  no  further 
occasion  for  the  steamboat  Franklin,  and  that  she  was  then  in  Alexandria 
in  charge  of  Captain  Nevitt.  The  agreement  entered  into  by  you,  con- 
tains no  clause  making  its  continuance  to  depend  on  the  matters  yon  have 
designated  ;  but,  on  the  contrary,  an  unconditional  stipulation  to  ^hire  the 
Franklin  until  the  Sydney  is  placed  on  the  route  ;'  and  I  am  instructed  to 
inform  you,  that  the  board  cannot  admit  your  right  to  terminate  the  agree- 
ment on  such  grounds,  and  regard  it  as  being  still  in  full  force,  and  the  boat 
as  being  in  your  charge.  However  disposed  the  board  might  have  been  to 
concur  with  you  in  putting  an  end  to  the  agreement,  under  the  circumstan- 
ces you  have  described,  if  the  company  had  not  been  already  in  litigation 
with  you  and  your  colleague,  for  the  recovery  of  a  compensation  for  the 
use  of  the  Franklin,  under  another  contract,  to  the  strict  letter  of  which  a 
♦oil     Hgid  adherence  is  contended  for  on  your  part,  notwithstanding  ♦it 

•I  had  undergone  a  verbal  modification  ;  the  board  could  not  but  recol- 
lect this,  and  be  influenced  thereby.     Yours,  respectfully, 

"  Wm.  a.  Bradley,  Esq*  W.  QmxTOHf,  President.'* 
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The  plaintiffs  also  proved,  that  the  steamboat  Sydney  was  in  Baltimore, 
in  November  1831,  and  continued  there,  until  the  26th  of  January  1832  ; 
and  that  she  left  there  and  arrived  in  the  Potomac,  and  was  put  "on  the 
route  '*  to  Potomac  Creek,  on  the  6th  of  February  of  that  year.  She  had 
not  been  able  to  start  from  Baltimore  until  the  25th  January  1832.  The 
plaintiffs  claimed  the  hire  of  the  Franklin,  from  the  20th  of  November  1831, 
to  the  6th  day  of  March  1832,  at  $35  per  day. 

The  defendant,  to  support  the  issue  on  his  part,  offered  to  prove,  by  com- 
petent witnesses,  that  for  several  years  immediately  preceding  the  date  of 
the  contract,  he  had  been,  and  was  still,  contractor  for  the  transportation 
of  the  United  States  mail  from  Washington  to  Fredericksburg ;  that  the  cus- 
tomary route  of  said  mail  was  by  steamboat  from  Washington  to  Potomac 
creek,  thence  by  land  to  Fredericksburg,  in  which  steamboat,  passengers 
were  also  usually  transported  on  said  route  ;  that  during  all  that  time,  the 
defendant  had  used  a  steamboat  belonging  to  himself  on  said  route  ;  that 
he  also  kept  an  establishment  of  horses  and  stages  for  the  transportation  of 
said  mail  all  the  way  by  land  from  Washington  to  Fredericksburg,  at  seasons 
when  the  navigation  of  steamboats  was  stopped  by  ice  ;  and  had  been  obliged 
for  a  considerable  portion  of  every  winter,  during  the  time  he  had  been  so 
employed  in  the  transportation  of  the  mail,  to  use  his  said  stages  and  horses 
for  the  transportation  of  the  mails  all  the  way  by  land  to  Fredericksburg  ; 
in  the  meantime  laying  op  his  steamboat.  That  just  before  the  date  of  said 
contract,  the  defendant's  own  steamboat,  usually  employed  as  aforesaid  on 
said  roate,  had  been  disabled,  and  the  defendant  was  at  the  time  about  com- 
pleting a  new  boat,  called  the  Sydney  ;  which  had  been  built  at  Washington 
and  sent  round  to  Baltimore  for  the  purpose  of  being  fitted  with  her  en- 
gine and  other  equipments  necessary  to  complete  her  for  running  on  said 
route  ;  and  that  she  lay  at  Baltimore,  in  the  hands  of  the  workmen  there,  at 
the  date  of  said  contract ;  that  on  the  morning  of  the  5th  day  of  December 
1831,  Captain  Nevitt,  the  commander  of  the  said  steamboat  Franklin,  refused 
to  go  on  the  said  route  of  the  defendants  to  Fredericksburg,  in  consequence 
of  the  ice  then  forming  in  the  river,  unless  he  was  directed  to  do  so  by  the 
plaintiffs  ;  that  application  was  then  made  to  Doctor  Gunton,  the  president 
of  the  company,  and  he  directed  the  said  captain  to  proceed  as  required, 
and  obey  the  orders  of  the  defendant ;  that  the  said  captain  did  then  pro- 
ceed on  the  said  route,  and  returned  as  far  as  Alexandria,  where  he  stopped, 
and  sent  up  the  mail  by  land  ;  and,  although  required  to  do  so  by  the  agent 
of  the  said  defendant,  he  refused  to  come  up  to  the  city  of  Washington  with 
the  boat,  in  consequence  of  the  ice  which  had  formed  in  *the  river ;  r,,,^^ 
and  that  said  boat  lay  at  Alexandria,  frozen  up  in  the  harbor,  from  *- 
that  time  till  the  5th  February  1832  ;  that  at  the  same  time,  the  navigation 
of  the  Potomac  river  became  obstructed  as  aforesaid,  the  navigation  at  and 
from  Baltimore  became  also  obstructed  from  the  same  cause,  and  the  said 
steamboat  Sydney  was  also  frozen  up  in  the  basin  at  Baltimore,  before  she 
had  been  completely  equipped  with  her  engine ;  that  at  the  time  she  was 
frozen  up,  she  wanted  nothing  to  complete  her  equipment,  but  the  insertion 
of  two  pipes,  a  part  of  her  engine,  which  pipes  had  been  made,  but  not  then 
put  in  place,  the  completing  of  which  would  not  have  required  more  than 
two  days,  and  the  boat  would  have  been  in  complete  order  for  being  sent 
roand  to  Washington,  and  put  upon  said  route ;  but  the  ice  having  intor^ 
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posed,  it  was  deemed  by  the  workmen,  and  those  in  charge  of  the  boat,  that 
the  insertion  of  said  pipes  ought  to  be  postponed  till  the  navigation  was 
clear  ;  that  in  January  1832|  the  said  pipes  were  inserted,  and  the  said  boat 
being  completely  equipped  for  her  voyage,  left  Baltimore  for  Washington, 
as  soon  as  the  state  of  the  ice  made  it  practicable  to  attempt  that  voyage  ; 
was  again  stopped  by  the  ice,  and  obliged  to  put  in  at  Annapolis,  whence 
she  proceeded  to  Washington  as  soon  as  the  ice  left  it  practicable  to  recom- 
mence and  accomplish  the  voyage,  and  arrived  at  Washington  on  the  6th 
February  1832,  and  was,  the  next  day,  placed  by  defendant  on  said  route  ; 
that  during  the  whole  of  the  period  from  the  first  stopping  of  the  navigation 
as  aforesaid,  until  the  said  6th  February,  the  defendant  had  abandoned  the 
said  route  to  Potomac  creek,  and  prosecuted  the  land  route  from  Washing- 
ton to  Fredericksburg. 

2.  That  it  was  known  to  and  understood  by  plaintiffs,  at  the  time  the 
contract  in  question  was  made,  and  was  a  matter  of  notoriety,  that  as  soon 
as  the  navigation  should  be  closed  by  ice,  the  United  States  mail  from 
Washington  to  Federicksburg  would  have  to  be  transported  all  the  way  by 
land  carriage,  instead  of  being  transported  by  steamboat  to  Potomac  creek, 
and  thence  by  land  to  Fredericksburg  ;  and  that  the  said  steamboat  Frank- 
lin would  not  be  required  by  defendant,  and  could  not  be  used  under  said 
contract,  when  the  navigation  should  be  closed. 

3.  That  it  was  communicated  to  the  plaintiffs  by  defendant,  or  his  agent, 
before  the  time  of  making  said  contract,  that  the  defendant  intended  to 
keep  said  steamboat  in  use  under  said  contract,  so  long  as  the  navigation 
remained  open,  and  no  longer. 

To  the  admissibility  of  which  evidence  the  said  plaintiffs  by  their  counse 
objected,  and  the  court  refused  to  permit  the  same  to  go  to  the  jury  ;  but, 
at  the  instance  of  plaintiffs,  gave  the  following  instruction,  viz  :  That  if 
the  jury  shall  believe,  from  the  evidence  aforesaid,  that  the  said  defendant 
did,  on  iLe  19th  day  of  November  1831,  write  to  said  plaintiffs  the  said 
paper  of  that  date,  bearing  his  signature,  and  that  said  plaintiff  did  accept 
the  same,  by  the  said  paper  of  the  same  date,  and  that  said  defendant  and 
♦o<il     P^*^"*^ffs  d'^  respectively  *  write  to  each  other  the  papers  bearing  date 

J  the  oth  and  6th  of  December  1831,  and  that  the  said  steamboat 
Sydney  did  in  fact  first  arrive  in  the  Potomac  river,  on  the  6th  February 
1832,  and  was  placed  on  the  route  to  Potomac  creek,  mentioned  in  the  said 
evidence,  on  the  7th  February  1 832  ;  that  then  the  said  plaintiffs  are  entitled 
to  recover,  under  said  contract  so  proved  as  aforesaid,  at  the  rate  of  $35  per 
diem,  from  the  said  20th  November  1831,  to  the  said  6th  of  February  1832, 
both  inclusive.  To  which  refusal,  by  the  court  aforesaid,  to  admit  the  evi- 
dence so  offered  by  the  said  defendant,  as  also  to  the  granting  by  the  court 
of  the  said  instruction  aforesaid,  so  prayed  for  by  the  said  plaintiffs,  the 
said  defendant  by  his  counsel  accepted. 

The  case  was  argued  by  J.  H,  Bradley  and  JoneSy  for  the  plaintiff  in 
error  ;  and  by  Coxe^  for  the  defendants. 

The  counsel  for  the  plaintiff  in  error  maintained,  that  the  evidence 

offered  on  his  part,  and  rejected  by  the  circuit  court,  ought  to  have  been 

admitted,  and  that  it  imported  a  full  defence  to  the  action  ;  and  that  the 

terms  of  the  instruction  from  the  court  to  the  jiiry  were  in  other  respects 
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erroneoas  and  antenable,  apon  the  data  assumed  in  the  instruction  itself. 
The  hiring  of  the  Franklin  was  from  day  to  day.  The  contract  was  made 
under  the  known  circamstances  of  the  case  ;  and  was  so  understood  by  all 
the  parties  to  it.  The  purpose  for  which  the  boat  was  hired  was  to  convey 
the  mail,  for  the  conveyance  of  which  the  plaintiff  in  error  was  the  contrac- 
tor ;  and  it  had  reference  to  two  circumstances,  viz.,  one  expressed,  that  the 
Sydney  should  be  in  a  condition  to  be  placed  on  the  route,  for  which  it  was 
known  she  was  preparing  ;  the  other,  equally  well  understood,  that  the 
interruption  and  prevention  of  the  running  of  the  steamboat,  by  the  ice 
in  the  Potomac,  would  oblige  the  contractor  to  convey  the  mail  by  land  ;  in 
which  case,  as  the  boat  could  no  longer  be  used,  the  hiring  would  cease. 

The  evidence  offered  by  the  plaintiff  in  error,  was  to  explain,  nut  to  con- 
tradict, the  written  contract.  It  was  to  show  what  the  route  for  which  the 
boat  was  employed  was  ;  and  that  the  plaintiff  could  only  use  the  boat  while 
the  river  was  navigable.  It  was  to  show  that  after  the  river  was  closed,  the 
mail  was  transported  by  land.  Such  evidence  is  admissible  by  the  rules  of 
law.  Cited,  1  Mason  10  ;  4  Camp.  ;  8  T.  R.  3V9,  382  ;  3  Dall.  415  ;  6 
Wheat.  326  ;  8  Johns.  116  ;  19  Ibid.  313  ;  2  Barn.  A  Aid.  17  ;  11  East  212  ; 
2  Bos.  &  Pul.  503  ;  10  East  555  ;  2  Camp.  627.  According  to  reason,  and 
analogous  cases,  there  can  be  no  doubt  of  the  propriety  and  legality  of  the 
evidence.  We  are  to  look  at  the  terms  of  the  contract,  and  to  the  usage  of 
the  business  in  which  the  Franklin  was  to  be  employed.  She  was  to  be  used 
in  carrying  the  mail ;  and  it  must  have  been  known,  that  when  she  could  no 
longer  carry  the  mail,  she  would  not  be  employed.  The  prevention  ,^ 
*by  causes  not  within  the  control  of  either  party,  would  excuse  both  ^ 
from  the  performance  of  the  contract.  He  who  hires,  is  to  have  the  enjoy- 
ment and  use  of  the  thing  hired.  If  the  hiring  is  for  a  specific  purpose,  the 
purpose  must  be  accomplished.  In  this  case,  the  hiring  was  for  a  public, 
notorious  purpose  ;  and  it  was  well  known  and  well  understood,  that  on 
certain  events  occurring,  the  Franklin  would  be  no  longer  employed. 

Was  it  an  engagement  which  was  to  depend  for  its  determination  solely 
on  the  Sydney's  being  placed  on  the  route?  This  would  have  compelled  the 
plaintiff  in  error  to  pay  for  the  Franklin  to  the  end  of  time,  if  the  Sydney 
bad  been  burned,  or  had  not  been  capable  of  proceeding  on  the  route.  The 
length  to  which  this  position  would  extend  proves  its  error. 

Caxe^  for  the  defendants  in  error,  contended,  that  the  engagement  to 
hire  the  Franklin,  was  to  continue  until  the  happening  of  a  particular  event ; 
until  the  Sydney  should  be  fit  to  take  her  place  on  the  route.  The  suspen- 
sion of  the  performance  of  the  boat,  could  be  but  temporary  ;  and  this  was 
one  of  the  contingencies  to  which  the  plaintiff  in  error  had  subjected  him- 
self by  the  contract.  There  is  nothing  to  distinguish  this  case  from  the 
case  where  an  embargo  has  interposed  to  suspend  the  voyage  of  a  ship. 

The  evidence  was  properly  excluded.  The  contract  was  express,  plain 
and  simple  ;  and  did  not  require  the  testimony.  No  difficulty  existed  as  to 
the  meaning  of  the  terms  used  in  the  agreement.  '^  The  route,"  was  well 
understood.  It  was  not  a  mail  route  only,  but  it  was  used  by  the  plaintiff 
in  error  for  the  conveyance  of  passengers  ;  and  this  was  one  of  the  objects 
oiF  the  contract.  It  was  on  these  principles  the  circuit  court  proceeded  in 
the  case. 
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Babboub,  Jastice,  delivered  the  opinion  of  the  coart. — ^TLis  case  is 
brought  before  us  by  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
district  of  Columbia,  for  the  county  of  Washington.  It  was  an  action  of 
(Msumpsitj  brought  by  the  defendants  in  error,  against  the  plaintiff  in  error, 
to  recover  a  sum  claimed  for  the  hire  of  the  steamboat  Franklin.  The  claim 
was  founded  upon  a  written  contract,  concluded  between  the  parties,  by  the 
following  correspondence  :  On  the  I9th  of  November  1831,  the  plaintiff  in 
error  wrote  to  the  defendants  in  error,  a  note,  of  which  the  following  is  a 
copy  :  "  I  agree  to  hire  the  steamboat  Franklin,  until  the  Sydney  is  placed 
on  the  route,  to  commence  to-morrow,  20th  instant,  at  ($35)  thirty-five  dol- 
lars per  day,  clear  of  all  expenses  other  than  the  wages  of  Captain  Nevitt. 
W.  A.  Bradley."  To  this  note,  W.  Gun  ton,  as  president  of  the  company, 
replied  on  the  same  day,  in  the  following  words:  "On  the  part  of  the 
Washington,  Alexandria  and  Georgetown  Steam-Packet  Company,  I  agree 
♦o«;l     *^  ^^®  terms  offered  by  William  A.  Bradley,  Esq.,  for  the  *U8e  of  the 

-I  steamboat  Franklin,  until  the  Sydney  is  placed  on  the  route  to  Poto- 
mac creek,  which  is  thirty-five  dollars  per  day,  clear  of  all  expenses,  other 
than  the  wages  of  Captain  Nevitt,  which  are  to  be  paid  by  our  company." 

Upon  the  trial  of  the  cause,  on  issue  joined  upon  the  plea  of  non 
OMumpsity  a  bill  of  exceptions  was  taken  by  the  defendant ;  from  which  it 
appears,  that  the  plaintiffs  in  the  court  belo.v,  having  given  in  evidence  the 
correspondence  already  stated,  further  gave  in  evidence  a  note,  signed  by 
William  A.  Bradley,  dated  December  the  6th,  18rtl,  addressed  to  Pishey 
Thompson,  requesting  him  to  advise  the  president  and  directors  of  the 
steam-packet  company,  that  the  navigation  of  the  Potomac  being  closed  by 
ice,  they  had  that  day  commenced  carrying  the  mail  by  land,  under  their 
winter  arrangement,  and  had,  therefore,  no  further  occasion  for  the  steam- 
boat Franklin,  which  was  then  in  Alexandria,  in  charge  of  Captain  Nevitt ; 
and  offering  to  pay  the  balance  due  for  the  use  of  the  Franklin,  on  the  pre- 
sentation of  a  bHl,  and  receipt  therefor ;  and  also  a  letter  from  W.  Gunton, 
addressed  to  William  A.  Bradley,  dated  the  tfth  December  1831,  in  which, 
after  stating  that  the  letter  of  the  6th,  from  Bradley  to  Thompson,  had  been 
submitted  to  the  board  of  directors  of  the  company,  he  informed  him,  that 
the  board  could  not  admit  his  right  to  terminate  his  agreement,  on  the 
grounds  which  he  had  stated  in  his  note  to  Thompson  ;  and  that  they 
regarded  it  as  being  still  in  full  force,  and  the  boat  as  being  in  his  charge. 
The  plaintiff  also  proved,  that  the  steamboat  Sydney  was  not  placed  ou 
the  route,  until  the  7th  of  February  1832  ;  that  the  Sydney  belonged  to  the 
defendant,  and  that  she  was  not  finished,  so  as  to  be  able  to  start  from  Bal- 
timore, until  the  26th  of  January.  And  thereupon,  the  plaintiffs  claimed  tho 
hire  of  the  steamboat  Franklin,  from  the  20th  of  November  1831,  to  the  Cth 
of  February  1 832,  seventy -nine  days,  at  $36  per  day  ;  allowing  credit  for 
$360,  paid  by  the  defendant,  and  leaving  a  balance  of  $2416. 

It  appears  from  the  bill  of  exceptions,  that  after  the  plaintiff  had  closed 
his  evidence,  the  defendant,  amongst  other  things,  offered  to  prove,  that  be, 
for  several  years,  had  been,  and  then  was,  contractor  for  the  transporta- 
tion of  the  mail  from  Washington  to  Fredericksburg  ;  that  the  customary 
route  of  said  mail  was  by  steamboat  from  Washington  to  the  Potomac  creek, 
thence  by  land  to  Fredericksburg,  and  that  passengers  were  also  trans- 
ported on  that  route  ;  that  he  kept  an  establishment  of  horses  and  stages, 
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for  the  transportation  of  the  said  mail  all  the  way  by  land  from  Washing- 
ton to  Fredericksburg,  at  seasons  when  the  navigation  of  steamboats  was 
stopped  by  ice  ;  and  had  been  obliged,  for  a  considerable  portion  of  every 
winter,  during  the  time  he  had  been  so  employed  in  the  transportation  of 
the  mail,  to  use  his  said  stages  and  horses,  for  the  transportation  of  the 
mail,  all  the  way  by  land  to  Fredericksburg,  in  the  meantime  laying  up 
his  steamboat ;  that  just  before  the  date  of  the  contract,  the  defendant's  own 
steamboat,  ^usually  employed  on  said  route,  had  been  disabled,  and  r^,^ 
the  defendant  was,  at  the  time,  about  completing  a  new  boat  called  *- 
the  Sydney,  which  had  been  built  at  Washington,  and  sent  round  to  Balti- 
more for  the  purpose  of  being  fitted  with  her  engine  and  other  equip- 
ments ;  that  in  January  1832,  the  Sydney,  being  completely  equipped,  left 
Baltimore  for  Washington,  as  soon  as  the  state  of  the  ice  made  it  practi- 
cable to  attempt  the  voyage,  was  stopped  by  ice,  and  obliged  to  put  in  at 
Annapolis,  whence  she  proceeded  to  Washington,  as  soon  as  the  ice  left  it 
practicable  ;  arrived  at  Washington  on  the  6th  of  February  1832,  and  was 
on  the  next  day  placed  by  defendant  on  the  route  ;  that  on  the  6th  of  De- 
cember 1 801,  Captain  Nevitt,  the  commander  of  the  Franklin,  refused  to 
go  on  the  said  route  of  the  defendant,  in  consequence  of  the  ice  then  form- 
ing in  the  river,  unless  he  was  directed  to  do  so  by  the  plaintiffs ;  that 
upon  application  to  the  president  of  the  company,  he  directed  the  captain 
to  proceed  as  required,  and  obey  the  orders  of  the  defendant ;  that  the 
captain  did  then  proceed  on  the  route,  and  returned  as  far  as  Alexandria, 
where  he  stopped,  and  sent  up  the  mail  by  land,  and  although  required  by 
defendant's  agent,  refused  to  come  up  to  Washington  with  the  said  boat,  in 
consequence  of  the  ice,  which  had  formed  in  the  river  ;  and  that  the  said 
boat  lay  at  Alexandria,  frozen  up  in  the  harbor,  from  that  time  to  the  5th 
of  February  1882  ;  that  it  was  matter  of  notoriety,  and  known  to  and 
understood  by  the  plaintiffs,  at  the  time  the  contract  in  question  was  made, 
that  as  soon  as  the  navigation  should  be  closed  by  the  ice,  the  United 
States  mail  from  Washington  to  Fredericksburg  would  have  to  be  trans- 
ported all  the  way  by  land  carriage,  instead  of  being  transported  by  steam- 
boat to  Potomac  creek,  and  thence  by  land  to  Fredericksburg ;  and  that 
the  steamboat  Franklin  would  not  be  required  by  defendant,  and  could  not 
be  used  under  said  contract,  when  the  navigation  should  be  closed. 

The  court  refused  to  permit  the  evidence  thus  offered  by  the  defendant 
to  go  to  the  jury.  And  then,  on  the  motion  of  the  plaintiffs,  instructed  the 
jury,  that  if  they  believed  from  the  evidence,  that  the  defendant  wrote  to 
the  plaintiffs  the  paper  of  the  19th  November  1831,  and  that  the  plaintiff 
accepted  the  offer,  by  the  same  date,  and  that  plaintiffs  and  defendant  res- 
pectively wrote  to  each  other  the  papers  bearing  date  the  5th  and  6th  De- 
cember 1831,  and  that  the  steamboat  Sydney  did  in  fact  first  arrive  in  the 
river  Potomac,  on  the  6th  February  1 832,  and  was  placed  on  the  route  to 
Potomac  creek,  on  the  Vth  of  February  1832,  that  then  the  plaintiffs  were 
entitled  to  recover,  under  the  contract  so  proved,  at  the  rate  of  $S5per  diem^ 
from  the  20th  of  November  1831,  to  the  6th  of  February  1832,  both  in- 
olusive. 

The  questions  then  arising  upon  this  record,  are  :  first,  whether  the  court 
erred  in  refusing  to  permit  the  evidence  offered  by  the  defendant  to  go  to 
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the  jury  ?    And  secondly,  whether  they   erred    in  giving  the  instruction 

to  the  jury  which  they  did  give,  at  the  instance  of  the  plaintiffs? 

4ig^1  *As  to  the  first  question.     It  is  a  principle  recognised  and  acted 

^  upon  by  all  courts  of  justice,  as  a  cardinal  rule  in  the  construction  of 
all  contracts,  that  the  intention  of  the  parties  is  to  be  inquired  into ;  and  if 
not  forbidden  by  law,  is  to  be  effectuated.  But  the  law  has  laid  down  cer- 
tain rules,  declaring  by  what  kind  of  proof,  in  any  given  case,  this  intention 
is  to  be  ascertained.  Amongst  these  rules,  a  leading  one  in  relation  to  writ- 
ten contracts,  to  which  class  the  one  in  question  belongs,  is  this  :  That  ex- 
trinsic evidence  is  not  admissible  to  explain  a  patent  ambiguity  ;  that  is,  one 
apparent  on  the  face  of  the  instrument ;  but  that  it  is  admissible  to  explain 
a  latent  ambiguity  ;  that  is,  one  not  apparent  on  the  face  of  the  instrument, 
but  one  arising  from  extrinsic  evidence  ;  for  this  is  but  to  remove  the  am- 
biguity by  the  same  kind  of  evidence  as  that  by  which  it  is  created.  The 
rule  thus  stated  seems  to  be  in  itself  quite  plain  and  intelligible,  and  yet 
much  difficulty  has  arisen  in  its  application.  The  illustration  most  usually 
given  of  the  operation  of  this  rule  in  the  admission  of  extrinsic  evidence, 
is  that  of  a  description  of  a  devisee,  or  of  an  estate,  in  a  will,  where  it  turns 
out  that  there  are  two  persons,  or  two  estates,  of  the  same  name  and  des- 
cription. These,  however,  are  put,  not  as  measuring  the  extent  of  the  rule, 
but  as  exemplifying  its  application  ;  and  all  other  cases  within  the  scope 
of  the  principle  are,  in  like  manner  open  to  explanation,  by  the  same  kind  of 
evidence.  Accordingly,  it  is  laid  down,  in  a  very  accurate  writer  on  the  sub- 
ject of  evidence  (3  Stark.  1021),  that  extrinsic  parol  evidence  ts  admissible  to 
give  effect  to  a  written  instrument,  by  applying  it  to  its  proper  subject- 
matter. 

Let  us  examine  some  of  the  many  cases  which  have  been  decided  upon 
the  subject  of  the  admissibility  of  this  evidence,  in  relation  to  written  instru- 
ments. In  the  first  place,  wherever  there  is  a  doubt  as  to  the  extent  of  the 
subject  devised  by  will,  or  demised,  or  sold,  it  is  matter  of  extrinsic  evidence, 
to  show  what  is  included  under  the  description,  as  parcel  of  it.  Accord- 
ingly, in  1  T.  R.  701,  BuLLBR,  Judge,  said,  whether  parcel  or  not  of  the 
thing  demised,  is  always  matter  of  evidence.^  So,  where  a  grantor  in  a  deed 
described  the  premises,  as  the  farm  on  which  he  then  dwelt,  this  was  held 
to  be  a  latent  ambiguity,  which  might  be  explained  by  evidence  aliunde; 
and  evidence  was  admitted,  that  a  particular  piece  of  land,  claimed  under 
the  deed,  was,  at  the  time  of  the  grant,  in  a  state  of  nature,  uninclosed,  and 
separate  from  the  rest  of  the  farm,  and  that  the  grantor  remained  in  posses- 
sion, and  occupied  it  as  his  own  till  his  death — to  show  that  it  was  not  within 
the  grant.     4  Day  265. 

In  8  Johns.  116,  the  case  was  this  :  A.,  by  a  written  contract,  agreed  to 
receive  of  B.  sixty  shares  of  the  Hudson  Bank,  on  which  ten  dollars  per 
share  had  been  paid,  and  to  deliver  B.  his  note  for  $667,  and  pay  him  the 
balance  in  cash,  and  also  to  pay  five  per  cent,  advance.  It  was  decided,  that 
this  was  a  case  of  latent  ambiguity,  and  the  nominal  value  of  each  share 
•Ofll     ^®^"S  ^^^y  d<>^^*ir8j  parol  ^evidence  was  admitted,  to  show  whether 

-'  the  five  per  cent,  advance  was  to  be  paid  on  the  sum  paid  in  only, 
or  on  the  nominal  amount.     In  2  Leigh  630,  the  principle  is  laid  down  by 

I  See  the  case  of  Warner  v.  Brinton, /»•<,  p.  106  n. 
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the  court,  that  parol  evidence  is  not  admissible  to  vary,  contradict,  add  to, 
or  explain  a  written  agreement ;  but  in  cases  of  equivocal  written  agree- 
ments, the  circumstances  under  which  they  were  made  may  be  given  in  evi- 
dence to  explain  their  meaning. 

In  the  case  of  Birch  v.  Depeyster^  1  Stark.  210,  the  charter-party  stipu- 
lated that  the  master  should  receive  a  specific  sum,  in  lieu  of  privilege  and 
primage,  and  the  question  was,  whether  the  terms  of  the  contis^ct  excluded 
all  right  on  the  part  of  the  master  to  use  the  cabin  for  the  carriage  of  goods, 
on  his  own  account.  Gibbs,  Chief  Justice,  said,  ''evidence  may  be  received 
to  show  the  sense  in  which  the  mercantile  part  of  the  nation  use  the  term 
privilege,  just  as  you  would  look  into  a  dictionary  to  ascertain  the  meaning 
of  a  word ;  and  it  must  be  taken  to  be  used  by  the  parties  in  its  mercantile 
and  established  sense."  So,  where  a  charter-party  stipulated  that  a  freighter 
should  pay  a  certain  sum  per  pound,  <fec.,  British  weight ;  it  was  held,  that 
as  the  word  weight  had  two  meanings,  gross  and  neat,  this  was  such  a 
latent  ambiguity  as  to  warrant  the  introduction  of  parol  testimony.  1  Nott 
&  McCord  45.  In  the  case  of  Peisch  v.  Dickson,  1  Mason  11,  it  is  said 
by  the  judge,  that  if,  by  a  written  contract,  a  party  were  to  assign  his 
freight  in  a  particular  ship,  it  seemed  to  him,  that  parol  evidence  might  be 
admitted,  of  the  circumstances  under  which  the  contract  was  made,  to  ascer- 
tain whether  it  referred  to  goods  on  board  the  ship,  or  an  interest  in  the 
earnings  of  the  ship  ;  or  in  other  words,  to  show  in  what  sense  the  parties 
intended  to  use  the  term. 

Nor  is  this  principle  at  all  confined  to  mercantile  contracts ;  for  in 
Robertson  v.  French,  4  East  130,  Lord  Ellbnborough,  speaking  on  this 
subject,  said,  that  the  same  rule  which  applied  to  all  other  instruments, 
applied  also  to  a  policy  of  insurance.  The  admission  of  this  kind  of  proof 
has  been  carried  to  a  great  extent,  too,  with  a  view  to  a  correct  construction 
of  wills.  In  the  case  of  Shelton'a  Executors  v.  Shelton,  1  Wash.  66,  it  is 
said,  that  to  discover  the  intention  of  a  testator,  parol  evidence  may  be 
admitted  of  his  circumstances,  situation,  connection  with  the  legatees,  and 
his  transactions  between  the  making  of  his  will  and  his  death.  And  this 
same  doctrine  is  advanced  by  the  same  court,  in  3  Hen.  A  Munf.  283.  We 
will  close  this  reference  to  cases  with  that  of  the  Mechanics^  Bank  v.  Bank 
of  Columbia,  5  Wheat.  326.  In  that  case,  it  was  held  by  this  court,  that 
where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  incorpor- 
ated bank,  and  it  appeared  doubtful  upon  the  face  of  the  instrument, 
whether  it  was  an  official  or  a  private  act,  parol  evidence  was  admissible,  to 
show  that  it  was  an  official  act ;  and,  accordingly,  many  facts  and  circum- 
stances were  given  in  evidence,  to  prove  in  what  character  it  was  drawn. 

♦The  cases  which  we  have  thus  collected  together  from  amongst  ^^ 
the  very  many  which  exist,  will  serve  to  show  in  how  many  aspects  ^ 
the  question  of  the  admissibility  of  extrinsic  evidence  in  relation  to  written 
contracts  has  been  presented  and  decided  ;  and  in  how  many  forms,  according 
to  the  various  circumstances  of  the  cases,  the  principle  which  we  have  been 
considering  has  been  applied.  Sometimes,  it  has  been  applied  to  deeds, 
sometimes,  to  wills,  and  sometimes,  to  mercantile  and  other  contracts.  In 
some  cases,  it  has  been  resorted  to,  to  ascertain  which  of  several  persons 
was  intended  ;  in  others,  which  of  several  estates  ;  in  some,  to  ascertain 
the  identity  of  the  subject ;  in  others,  its  extent ;  in  some,  to  ascertain  the 
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meaning  of  a  term,  wher6  it  had  acquired  by  use  a  particular  meaning  ;  in 
others,  to  ascertain  in  what  sense  it  was  used,  where  it  admitted  of  several 
meanings.  But  in  all,  the  purpose  was  the  same — to  ascertain  by  this 
medium  of  proof,  the  intention  of  the  parties,  where,  without  the  aid  of 
such  evidence,  that  could  not  be  done  ;  so  as  to  give  a  just  interpretation  to 
the  contract. 

Without  attempting  to  do  what  others  have  said  that  they  were  unable 
to  accomplish  ;  that  is,  to  reconcile  all  the  decisions  on  the  subject,  we 
think  that  we  may  lay  down  this  principle  as  the  just  result — that  in  giving 
effect  to  a  written  contract,  by  applying  it  to  its  proper  subject-matter, 
extrinsic  evidence  may  be  admitted,  to  prove  the  circumstances  under  which 
it  was  made  ;  whenever,  without  the  aid  of  such  evidence,  such  application 
could  not  be  made  in  the  particular  case. 

With  this  principle  in  view,  we  proceed  to  inquire,  whether  the  evidence 
offered  by  the  defendant,  in  this  case,  ought  to  have  been  received  by  the 
court.  Now,  had  the  evidence  been  received,  it  would  have  disclosed  the 
following  state  of  facts :  That  the  route  mentioned  in  the  contract,  was 
one  on  which  the  plaintiff  in  error  transported  passengers,  and  also  the  mail ; 
that  the  steamboat  Sydney,  mentioned  in  the  contract,  was  designed  to  per- 
form this  service  ;  and  that  the  Franklin  was  wanted  for  the  same  purpose  ; 
that  the  Sydney  was  then  at  Baltimore,  for  the  purpose  of  being  fitted 
with  her  engine  and  equipments  ;  that  although  the  transportation  of  pas- 
sengers and  the  mail  was  carried  on,  by  the  plaintiff  in  error,  in  a  steamboat, 
whilst  the  river  was  open  ;  yet,  when  the  river  was  closed  by  ice,  so  that 
navigation  was  obstructed,  the  plaintiff  in  error  then  transported  passengers 
and  the  mail  all  the  way  over  land  to  Fredericksburg  ;  that  when  the  river 
was  thus  obstructed,  the  plaintiff  in  error  could  not,  and  did  not,  use  a 
steamboat ;  and  that  all  these  facts  were  known  to  the  defendant  in  error. 
We  think  that  this  evidence  ought  to  have  been  received,  because  it  would 
have  tended  to  show,  by  the  circumstances  under  which  the  contract  was 
made,  what  was  the  intention  of  the  parties ;  and,  in  the  language  of  the 
rule  which  we  have  laid  down,  that  the  contract,  without  its  aid,  could  not 
be  applied  to  its  proper  subject-matter. 

♦innl  ^^^  terms  used  in  the  written  contract  are,  "for  the  use  of  the 
J  *steamboat  Franklin,  until  the  Sydney  is  placed  on  the  route  to  Po- 
tomac creek."  It  is  contended,  that  this  amounted  to  a  stipulation  to  keep 
the  Franklin  in  use,  until  the  Sydney  was  placed  on  the  route ;  no  matter 
what  length  of  time  may  have  elapsed  before  that  was  done.  Suppose,  that 
the  Sydney  had  been  accidentally  consumed  by  fire,  the  day  after  the  hiring 
of  the  Franklin,  the  effect  of  this  construction  would  be,  to  make  that 
hiring  co-extensive  in  point  of  time  with  the  existence  of  the  Franklin,  in  a 
condition  for  use  ;  although  it  is  obvious,  that  a  temporary  hiring  only  was 
in  the  contemplation  of  the  parties.  Again,  suppose,  the  plaintiff  in  error 
had  sold  the  Sydney,  and  bought  another  boat,  and  put  that  other  on  the 
route  ;  the  construction  contended  for  would  lead  to  the  result,  that  the 
hire  of  the  Franklin  would  still  have  continued  to  have  gone  on,  indefinitely. 
If  this  were  so,  it  must  be  upon  the  principle  that  it  entered  into  the  con- 
templation of  the  parties,  as  a  material  term  of  the  contract,  that  the  plain- 
tiff in  error  should  keep  the  Franklin  in  use,  not  until  he  ceased  to  want  it, 
by  having  a  steamboat  to  take  its  place,  but  until  the  identical  steamboat 
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Sydney,  and  no  other,  should  take  its  place.  We  think,  that  the  evidence 
offered,  and  rejected  by  the  court,  would  have  shown  why  reference  was 
made  to  the  Sydney  being  placed  on  the  route  ;  that  is,  because  she  was 
expected  to  be  ready  for  use,  in  a  very  short  time.  It  would  have  shown 
farther,  that  the  defendants  in  error  knew  the  service  for  which  their  boat 
was  wanted  ;  what  was  the  nature  of  that  service  ;  that  whenever  the  river 
was  obstructed  by  ice,  the  Franklin  would  not  be  wanted,  because  it  could 
not  be  used,  and  because  then  another  mode  of  transportation  was  resorted 
to.  From  all  this,  it  would  have  been  competent  to  infer,  that  the  words, 
"  until  the  Sydney  is  placed  on  the  route,"  were  not  intended  to  fix  that 
time  as  the  period  to  which  the  hiring  was  to  continue,  at  all  events,  and 
under  all  circumstances  ;  but  as  being  referred  to,  because  the  Sydney  was 
then  expected  to  be  ready  for  use,  in  a  very  short  time  ;  and  so  soon  as  she 
could  be  used,  the  Franklin  would  not  be  wanted,  even  although  there 
should  be  no  obstruction  to  navigation  by  ice.  And  moreover,  it  would 
have  been  competent  to  infer,  that  as  the  defendants  knew  why  the  Franklin 
was  wanted ;  for  what  service  she  was  wanted  ;  the  character  of  that  ser- 
vice, that  is,  that  it  would  cease  when  she  could  not  be  used,  by  reason  of 
the  river  being  closed  with  ice  ;  that,  therefore,  the  real  intention  of  the 
parties,  to  be  derived  from  the  written  contract  and  the  parol  evidence 
taken  together,  was,  a  hiring  and  letting  to  hire,  for  so  long  a  time  as  the 
boat  could  be  used,  that  is,  until  the  navigation  was  obstructed  ;  subject  to 
being  terminated  at  any  previous  time,  when  the  Sydney  was  ready  to  take 
her  place.  We  think,  that  the  rule  of  law,  which  admits  extrinsic  evidence 
for  the  purpose  of  applying  a  written  contract  to  its  subject-matter,  justifies 
its  admission,  beyond  the  mere  designation  of  the  thing,  or  corpus^  if  we 
may  so  express  it,  on  which  the  contract  operates,  and  extends  so  far  as  to 
embrace  the  circumstances  which  accompany  the  transaction  ;  when,  with- 
out the  *aid  of  those  circumstances,  the  written  contract  could  not  r,,^- 
be  applied  to  its  proper  subject-matter.  ^ 

This  principle  is  illustrated  by  the  cases  which  we  have  before  referred 
to.  Take,  for  example,  the  case  cited  from  I  Mason  11.  That  was  assump- 
sit  for  a  balance  alleged  to  be  due  on  consignments.  In  that  case,  parol 
evidence  was  received  of  the  circumstances  under  which  a  contract  was 
made,  which  contained  this  clause  relating  to  the  plaintiff's  goods,  viz  :  "  On 
which  goods  Mr.  D.  (the  defendant  in  the  case)  has  advanced  me  $5833,  for 
which  amount  he  will  hold  for  reimbursement,  on  the  amount  and  net  pro- 
ceeds of  the  sales  of  said  goods,  which  are  only  considered  answerable,  for 
said  amount  advanced,  as/^cr  our  agreement  ;"  for  the  purpose  of  showing, 
whether  it  was  intended  to  waive  any  personal  claim  on  the  plaintiff,  and  to 
restrict  the  defendant's  security  for  the  repayment  of  the  advance,  to  the 
goods  only  ;  or  was  meant  merely  to  exempt  the  goods  of  the  shippers  on 
freight,  from  being  included  as  a  security  for  the  advance  on  the  plaintiff's 
goods.  So,  we  have  seen,  in  the  case  from  2  Leigh  630,  the  proposition  is 
stated,  in  terras,  that  in  equivocal  written  agreements  the  circumstances 
under  which  they  were  made  may  be  given  in  evidence,  to  explain  their 
meaning ;  and  accordingly,  in  that  case,  the  judges  rely  upon  the  circum- 
stances as  disclosed  by  the  parol  evidence,  in  connection  with  a  written 
promise  of  indemnity,  in  deciding  on  its  legal  effect. 

We  oould  suggest  many  cases  which  we  think  would  illustrate  this  prin« 
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ciple,  and  prove,  that  from  the  necessity  of  the  case,  and  consistently  with 
the  rules  of  law,  the  circumstances  under  which  a  written  contract  is  made, 
must  be  open  to  proof  by  extrinsic  evidence,  in  order  to  ascertain  the  inten- 
tion of  tlie  parties,  and  thus  correctly  interpret  it.  Suppose,  that  during  the 
late  war,  a  person  had  been  engaged,  by  contract,  to  transport  munitions 
of  war  to  the  array  ;  that,  for  that  purpose,  he  had  hired  a  steamboat  of 
another,  and  had  signed  a  written  agreement,  by  which  he  engaged  to  take 
good  care  of  the  boat ;  suppose,  that  whilst  he  was  engaged  in  this  trans- 
portation, the  boat  had  been  destroyed  by  the  enemy,  as  it  might  rightfully 
have  been,  by  reason  of  the  hostile  character  impressed  upon  it ;  that,  there- 
upon, a  suit  had  been  brought  by  the  person  who  let  it  to  hire,  upon  the 
stipulation  to  take  good  care  of  the  boat.  Can  it  be  doubted,  that  it  would 
have  been  competent  for  the  defendant  to  have  proved,  that  he  was  a  con- 
tractor with  the  govenment  to  transport  munitions  of  war ;  that  he  had 
hired  the  boat  for  that  express  purpose  ;  and  that  these  facts  were  known 
to  the  other  party,  so  as  to  show  the  intention  and  understanding  of  the 
parties  as  to  the  kind  of  danger  to  which  the  boat  would  unavoidably  be 
exposed,  in  performing  the  very  service  for  which  it  was  hired. 

We  will  state  only  one  case  more,  founded  on  the  suggestion  of  Mr. 
*in9l  ^^*®^  Justice  Ellsworth,  in  a  note  to  3  Dall.  421,  Suppose,  a  *man 
-I  signs  a  written  agreement  in  these  words,  viz  :  "  I  will  take  your  ship 
John."  May  not  the  party,  as  the  chief  justice  asked,  go  beyond  the  note, 
to  explain,  by  existing  circumstances,  the  meaning  of  the  word  take  ;  which, 
accordingly,  as  the  circumstances  might  be  one  way  or  another,  might 
equally  embrace  a  purchase  or  a  charter-party  ? 

All  the  cases  which  we  have  cited,  in  which  extrinsic  evidence  has  been 
received,  and  those  which  we  have  supposed,  in  which  we  think  that  it  would 
be  admissible,  proceed  on  one  principle  only,  and  can  only  be  justified  upon 
that  principle.  And  that  is  this  :  that  the  rule  which  admits  extrinsic  evi- 
dence, for  the  purpose  of  applying  a  written  contract  to  its  proper  subject- 
matter,  extends  beyond  the  mere  designation  of  the  thing  on  which  the 
contract  operates  ;  and  embraces  within  its  scope  the  circumstances  under 
which  the  contract  concerning  that  thing  was  made  ;  when,  without  the  aid 
of  such  extrinsic  evidence,  such  application  of  the  written  contract  to  its 
proper  subject-matter  could  not  be  made.  Hence  Mr.  Starkie,  in  his  third 
volume  on  Evidence,  p.  1021,  after  having  laid  down  the  principle,  that  ex- 
trinsic parol  evidence  is  admissible  to  give  effect  to  a  written  instrument, 
by  applying  it  to  its  proper  subject-matter ;  adds,  "and  also  as  ancillary  to 
the  latter  object  (that  is,  the  application  to  its  proper  subject-matter),  for 
the  purpose,  in  some  instances,  of  explaining  expressions  used  in  a  peculiar 
sense,  and  of  annexing  customary  incidents,"  &c. 

Let  us  take  a  case  under  each  branch  of  this  rule  ;  and  by  this  exempli- 
fication, we  shall  more  clearly  see  the  operation  of  the  rule  itself,  %nd  the 
very  decided  bearing  which  it  has  upon  this  case.  Then,  as  to  the  first 
branch,  as  to  parol  evidence  for  the  purpose  of  explaining  expressions  used 
in  a  peculiar  sense.  Let  us  take  the  case  before  cited,  where  the  question 
was  as  to  the  legal  effect  of  a  written  contract,  to  receive  a  stipulated  sum 
in  lieu  of  privilege  and  primage — in  other  words,  what  was  the  meaning  of 
these  terms  ?  Parol  evidence  was  received,  to  show  the  sense  in  which  the 
mercantile  part  of  the  nation  used  the  word  privilege  ;  and  why  ?  Because, 
8(5 


1839]  OP  THE  UNITED  STATES.  102 

Bradley  t.  Steam-Packet  Go. 

the  real  question  was  not  what  was  the  meaning  of  the  word  privilege,  in 
general ;  if  that  had  heen  the  question,  it  would  have  been  a  patent 
ambiguity,  and  parol  evidence  would  have  been  clearly  inadmissible  ;  but 
the  real  question  was,  what  was  the  meaning  of  the  word  privilege,  as  used 
in  that  contract ;  it  being  a  word  which  had  acquired  in  the  mercantile 
world  a  peculiar  meaning,  that  meaning  must  be  inquired  into,  by  parol 
evidence,  to  get  at  the  intention  of  the  parties,  as  it  was  a  mercantile  con- 
tract. Thus,  it  will  be  seen,  that  it  was  necessary  to  go  into  the  mercantile 
sense  of  the  word,  that  being  the  sense  in  which  it  was  used  in  the  case 
stated,  in  order  to  apply  the  written  contract  to  its  proper  subject-matter. 
Accordingly,  Mr.  Starkie,  in  his  book  on  evidence,  p.  1033,  states  that  to  be 
the  reason  why  evidence  is  admissible  to  prove  the  special  and  peculiar  sense 
in  which  a  word  is  understood. 

*Now,  let  us  take  a  case  to  exemplify  the  second  branch  of  the  r«^Qo 
rule,  as  to  annexing  customary  incidents.  The  case  of  Senior  v.  ^ 
Armitage  will  illustrate  the  second  branch  of  this  rule,  that  of  the  admis- 
sion of  parol  evidence,  to  annex  customary  incidents.  In  that  case,  it  was 
held,  that  a  custom  for  a  way-going  tenant  to  provide  work  and  labor,  till- 
age and  sowing,  and  all  materials  for  the  same,  in  his  way-going  year,  the 
landlord  making  him  a  reasonable  compensation,  is  not  excluded  by  an  ex- 
press written  agreement  between  the  landlord  and  tenant,  which  is  consist- 
ent with  such  a  custom.  Now,  here  proof  of  the  custom  was  considered  as 
necessary  to  apply  the  contract  to  its  proper  subject-matter.  So,  in  the  two 
cases  which  we  have  supposed  of  the  steamboat,  and  the  ship ;  we  think  the 
extrinsic  evidence  which  we  have  mentioned  would  be  admissible,  because 
the  question  would  not  have  been  the  meaning  of  the  stipulation  to  take 
proper  care  of  the  boat,  in  the  one  case,  and  to  take  the  ship  in  the  other, 
in  the  general  sense  of  these  expressions ;  but  what  was  the  meaning  of 
proper  care^  as  to  that  steamboat,  and  of  the  word  take,  as  to  that  ship, 
under  the  circumstances  which  attended  the  respective  contracts  concerning 
them  :  neither  a  steamboat  in  the  one  case,  nor  a  ship  in  the  other,  was  the 
proper  subject-matter  of  the  contract,  but  each  of  them,  in  connection  with 
its  accompanying  circumstances  ;  in  other  words,  that  steamboat,  under  the 
circumstances  under  which  it  was  hired  ;  and  that  ship,  under  the  circum- 
stances under  which  it  was  taken. 

And  so,  in  the  case  before  us,  upon  the  same  principle,  the  subject-matter 
of  the  contract  was  not  merely  the  steamboat  Franklin,  but  the  steamboat 
Franklin  under  the  circumstances  under  which  it  was  hired.  The  parol 
evidence,  then,  in  this  case,  was  admissible ;  because,  without  its  aid,  the 
written  contract  could  not  be  applied  to  its  proper  subject-matter;  and 
therefore,  it  was  proper  to  prove  the  circumstances  attending  the  transac- 
tion. Having  thus  stated  our  opinion  to  be,  that  evidence  ought  to  have 
been  received  to  prove  the  facts  stated  in  the  bill  of  exceptions  on  the  part 
of  the  defendants  ;  it  follows,  as  a  consequence,  that  the  court  below  erred, 
in  giving  to  the  jury  the  instruction  which  they  did  give,  at  the  instance  of 
the  plaintiffs  in  the  circuit  court. 

We  think,  therefore,  that  the  judgment  is  erroneous,  and  must  be  re- 
versed, with  costs  ;  and  a  venire ^acta^  de  novo  is  awarded  ;  with  instruc- 
tions, that  upon  the  next  trial,  the  court  shall  receive  parol  evidence,  to  prove 
the  facts  stated  in  the  bill  of  exceptions,  to  have  been  offered  to  be  proved  by 
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the  defendant,  at  the  former  trial ;  except  the  fact  of  the  commanication 
made  to  the  plaintiff,  by  the  defendant,  or  his  agent,  before  the  time  of 
making  the  contract,  that  the  defendant  intended  to  keep  the  steamboat 
Franklin  in  use,  under  the  contract,  so  long  as  the  navigation  remained  open, 
and  no  longer ;  and  with  the  further  instruction  to  the  court,  not  to  give  the 
jury  the  instruction  stated  in  the  exception  to  have  been  given  at  the  former 
trial. 

^  ^  *Thompson,  Justice.  (Dissenting.) — I  have  not  been  able  to  con- 
-I  cur  in  the  opinion  of  a  majority  of  the  court  in  this  case.  I  admit, 
in  the  fullest  extent,  the  rule,  that  parol  evidence  is  admissible  to  explain  a 
latent  ambiguity.  But  I  cannot  perceive  any  ambiguity  in  the  contract  in 
this  case,  requiring  the  application  of  that  rule.  The  contract  is  dated  the 
19th  of  November  1831,  and  was  for  the  hire  of  the  steamboat  Franklin,  to 
be  placed  on  the  route  from  Washington  to  Potomac  creek,  until  the  Sydney 
should  be  placed  on  the  route  ;  and  to  commence  on  the  day  after  the  date 
of  the  contract,  at  the  rate  of  $35  per  day,  clear  of  all  expenses,  other  than 
the  wages  of  the  master,  which  were  to  be  paid  by  the  company.  The  only 
question  in  the  case  is,  as  to  the  admissibility  of  the  parol  evidence  offered 
on  the  trial.  I  think  it  was  properly  rejected  by  the  court.  Whatever 
related  to  any  conversations  or  negotiations  on  the  subject,  previous  to 
the  consummation  of  the  contract,  were  merged  in  the  final  conclusion  of  the 
contract,  according  to  the  well-settled  rule  of  law.  And  whatever  passed 
between  the  parties,  after  the  contract  was  concluded,  was  also  inadmissible ; 
because  it  tended  to  vary  the  contract,  and  substitute  another  for  that  which 
had  been  concluded  between  them.  The  contract  was  for  the  use  of  the 
Franklin,  without  any  specified  limitation  as  to  time.  It  was  to  continue 
until  the  Sydney  was  placed  on  the  route.  The  Sydney  was  owned  by  Mr. 
Bradley,  and  was,  at  the  time  the  contract  was  entered  into,  at  Baltimore, 
for  the  purpose  of  being  fitted  with  her  engine,  and  other  eqnipments  neces- 
sary to  complete  her.  The  time,  therefore,  for  which  the  Franklin  was  to 
be  employed,  depended  entirely  upon  the  Sydney's  being  placed  upon  the 
route.  And  this  was  at  the  election  of  Mr.  Bradley  ;  the  boat  was  his,  and 
the  repairs  or  equipments  were  under  bis  directions,  and  could  not  be  hastened 
by  the  owners  of  the  Franklin  ;  and  they  had  it  not  in  their  power  to  put  ai) 
end  to  the  contract,  but  were  bound  to  keep  their  boat  ready  for  the  use  of 
Mr.  Bradley,  until  the  Sydney  was  placed  on  the  route.  It  is  not  at  all  prob- 
able, from  the  date  of  the  contract,  about  the  middle  of  November,  that 
either  party  anticipated  the  freezing  of  the  river  as  early  as  it  did  ;  or  some 
provision  would  have  been  made  in  the  contract  for  such  event.  The  loss 
resulting  from  such  an  unexpected  and  temporary  obstruction  by  the  ice, 
ought  to  fall  on  the  party  who  is  chargeable  with  the  delay  in  placing  the 
Sydney  on  the  route — and  that  was  Mr.  Bradley.  The  boat  was  his  ;  and 
the  placing  her  on  the  route  was  at  his  election,  and,  of  course,  at  his  risk. 

Catron,  Justice.  (Dissenting.) — The  contract  given  in  evidence  to 
sustain  the  action  below  is  free  from  any  ambiguity  on  its  face ;  and  the 
question  is,  can  oral  evidence  be  resorted  to— first,  to  raise  an  ambiguity,  by 
showing  the  objects  of,  and  circumstances  that  lead  to,  the  contract ;  and 
♦in*il   ^^^^'^^j  ^^  explain  the  ambiguity  created  by  the  oral  evidence? 

J         ^I  think  no  such  ambiguity,  by  extrinsic  and  inferior  evidence,  can 
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be  created,  thereby  to  open  the  contract  to  explanations  and  additions 
inconsistent  with  its  face.  Nor  can  oral  evidence  be  called  in,  to  explain 
the  ambiguity  inferred  from  the  circumstances  and  unexpressed  intentions, 
in  reference  to  which  the  parties  are  supposed  to  ha*re  contracted.  Their 
entire  meaning  is  taken  to  be  in  the  writing.  3  Stark.  Evid.  999,  1000.  By 
this  means,  new  and  independent  stipulations  are  sought,  as  I  apprehend,  to 
be  added,  dehors  the  written  agreement,  varying  its  terms  plainly  expressed  ; 
so  that  it  may  be  made  to  operate  different  ways,  according  to  the  explana- 
tory evidence. 

This  case  well  illustrates  the  effect  of  the  doctrine.  Had  the  ice  not 
closed  the  river,  then  Mr.  Bradley  would  have  had  no  excuse  ;  this  is  matter 
of  proof.  Had  the  Sydney  not  been  repaired,  then  he  would  have  had  no  ex- 
cuse ;  this  is  also  matter  of  proof.  Had  the  steamboat  company  established 
that  they,  in  previous  winters,  took  their  boat,  the  Franklin,  out  of  the 
Potomac,  after  the  ice  formed  in  this  river,  and  run  her  in  other  waters,  not 
subject  to  ice  ;  and  that  Mr.  Bradley  prevented  them  from  taking  the  usual 
course,  until  the  boat  was  frozen  up  in  the  river  ;  then  all  equity  and  justice 
would  have  been  on  the  side  of  the  plaintiffs  below.  Hence,  the  rights  of 
the  parties  on  another  trial  will  not  depend  on  the  written  contract ;  but  it 
will  operate  according  to  the  oral  proof,  and  the  conditions  thus  inserted 
into  it.  It  is  clear,  the  oral  evidence,  and  not  the  writing,  must  produce 
the  definite  effect. 

I  hold,  nothing  can  be  added  to  a  written  agreement,  unless  there  be 
a  clear  subsequent,  independent  agreement,  varying  the  former ;  but  not 
where  it  is  matter  passing  at  the  same  time  with  the  written  agreement. 
Truly,  where  the  terms  of  the  written  instrument  are  clear,  oral  evidence  is 
used  to  point  the  application  to  this  or  that  subject-matter.  It  acts  in  aid 
of  the  written  instrument,  to  give  it  the  intended  application  ;  not  to  add 
to  its  terms,  by  inserting  new  conditions  and  limitations  in  the  contempla- 
tion of  the  parties,  and  to  be  inferred  from  extrinsic  circumstances,  existing 
when  the  agreement  was  made.  To  control  its  construction,  by  oral  proof 
of  the  objects  of  the  contracting  parties,  and  the  purposes  of  the  contract, 
would  lead  to  the  dangerous  result  of  construing  every  writing,  not  by  its 
face,  not  by  the  language  employed  ;  but  by  matters  extrinsic,  variant  in 
each  case,  as  human  testimony  should  make  it ;  the  construction,  of  neces- 
sity, to  be  determined  by  the  jury,  and  not  by  the  court,  whose  usual  prov- 
ince it  is  to  construe  written  agreements. 

The  controlling  extrinsic  circumstance  invoked  as  an  element  to  construe 
the  contract  before  the  court,  is,  that  the  boat  Franklin  was  hired  to  carry 
the  mail ;  and  that  so  soon  as  the  ice  prevented  her  from  running,  it  must 
be  inferred,  the  object  of  Mr.  Bradley  (at  the  date  of  the  contract),  was,  to 
surrender  the  boat,  and  carry  the  mail  *in  stages.  As  to  this,  the  r,i,^- 
agreement  is  wholly  silent,  and  the  oral  proof  may  contradict  the  *■ 
assumption  ;  if  so,  no  ambiguity  will  be  raised  by  the  proof,  as  a  founda- 
tion for  further  explanation.  Suppose  it  to  be  proved,  that  the  intention  of 
the  plaintiff  in  error  was  to  carry  passengers  ;  and  to  have  the  entire  trans- 
portation on  the  Potomac,  at  the  opening  and  close  of  the  session  of  con- 
grew  ;  and  that  he  was  willing  to  pay  the  price  per  day  for  the  Franklin, 
for  the  sake  of  the  monopoly,  and  the  power  to  increase  the  fare  ;  that  he 
bpught  out  a  rival,  risking  the  chances  of  the  season^  and  the  number  o( 
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passengers  :  or,  suppose  it  be  proved,  that  Mr.  Bradley  had  (at  the  date  of 
the  agreement)  taken  his  horses  off  of  the  stage  line,  and  had  no  reliance  to 
carry  the  mail  bat  this  boat ;  and  that  he  designed  to  keep  her  until  he 
supplied  her  place,  even  should  the  river  close  for  a  time.  In  these  events, 
the  written  contract  would  be  construed  to  mean,  as  the  oral  evidence 
proved  Mr.  Bradley  intended  when  he  made  it.  He  had  the  power  to  retain 
the  Franklin,  as  long  as  he  chose  to  keep  the  Sydney  out  of  the  river ; 
throughout  the  whole  spring  and  summer  of  1832  ;  and  may  have  so  intended, 
had  the  winter  been  an  open  one,  and  the  river  not  obstructed.  If  Mr. 
Bradley  had  the  power  to  elect,  according  to  a  reserved  intention,  and  put 
an  end  to  the  agreement ;  so  had  the  other  side,  on  a  similar  reservation,  not 
expressed,  but  to  be  inferred  from  circumstances  existing  at  the  time,  and 
in  reference  to  which  the  parties  are  supposed  to  have  contracted. 

I  think  no  oral  proof  could  be  let  in,  to  raise  an  ambiguity,  and  to 
explain  it,  when  raised  ;  and  that  in  this  case,  as  in  all  others,  the  parties 
must  abide  by  their  agreement,  fairly  made,  and  plainly  expressed. 

Stobt,  Justice.  (Dissenting,) — I  had  not  intended  to  express  any  dis- 
sent from  the  opinion  of  the  court  in  this  case.  But  as  my  silence  might 
DOW,  under  the  circumstances,  lead  to  the  conclusion  that  I  concurred  in 
that  opinion,  I  wish  to  state,  that  I  concur  in  the  opinion  delivered  by  my 
brothers,  Catron  and  Thompson,  and  for  the  reasons  given  by  them. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  reversed, 
with  costs  ;  and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the 
said  circuit  court,  with  directions  to  award  a  venire  facias  de  novo. 

>  In  Warren  v.  Brinton,  Judge  Baldwin,  in  question  of  whether  he  made  a  valid  testament- 

1S85,  delivered  a  very  learned  opinion  upon  ary  disposition  of  this  property,  by  which  the 

the    question  of    tlie  admissibility  of    parol  descent  to  all  his  children,  as  directed  by  the 

evidence  to  explain  an  ambiguity  in  a  will,  as  act  of  assembly,  in  case  of  his  dying  without  a 

follows  will,   will    be    interrupted    in    favor    of    his 

son.    It  is  not  pretended,  that  Edward  Brinton 

Baldwin,  Justice.— Edward  Brinton,  in  his  died  without  any  wUl,  it  is  admitted,  that  the 

lifetime,  was  seised  of  a  tract  of  Uind  in  Bir-  paper  executed  on  (he  7th  August  1806,  is  a 

mingham  township,  Chester  county,  lying  on  valid  will,  duly  executed  and  proved  according 

the  southaide  of  the  Kennett  road,  on  which  he  to  law,  to  pass  real  estate,  but  by  this  will  he 

resided,  containing  by  estimation  eighty  acres ;  only  disposes  of  the  property  in  question,  during 

he  died,  leaving  one  son,  the  defendant,  and  the  widowhood  of  his  wife,  saying  nothing  to 

eight  daughters,  of  whom  the  wife  of  the  lessor  whom  it  should  go,  after  her  marriage  or  death, 

of  the  plaintiif  is  one.    Six  of  the  other  daugh-  Unless,  therefore,  he  has  disposed  of  the  re- 

ters,  with  their  husbands,  have  conveyed  their  mainder  in  fee,   by  some  other  paper  duly 

shares  to  him,  so  that  he  is  invested  with  the  authenticated  to  pass  knds,  or  which  can  be 

title  to  seven  ninth  parts  of  the  land,  if  Edward  transferred  to,  and  be  made  a  part  of,  his  last 

Brinton  had  not  disposed  of  it  in  his  lifetime,  will  and  testament,  the  law  considers  him  as 

by  his  will  duly  executed,  so  as  to  pass  the  land  dying  intestate  as  to  this  land,  as  if  he  had 

to  the  defendant,  and  will  be,  in  such  case,  en-  made  no  will  at  all. 

titled  to  your  verdict.     On  the  other  hand,  if  The  act  of  assembly  requires  that  all  wills 

Edward  Brinton  did  devise  this  land  to  his  son  concerning  real  estate  shall  be  in  writing,  and 

James,  your  verdict  must  be  for  the  defendant ;  be  proved  by  two  witnesses.     Ton  will  then 

the  whole  case,  therefore,  turns  on  the  single  consider  a  will  to  be  the  written  declaration  of 
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a  man  of  his  iotention  as  to  what  shall  become 
of  his  property  after  his  death — proved  by  two 
witnesses.  The  evidence  in  the  ease  is  before 
us,  in  the  transcript  of  the  proceedings  of 
the  register's  court  of  Chester  county  (see  the 
copy  of  the  will  and  certificate  of  probate)  and 
the  petition  to  the  legislature.  This  is  legal 
and  competent  evidence  to  establish  the  paper 
set  up  as  a  will,  in  the  absence  of  any  opposing 
testimony.  None  has  been  offered  in  opposi- 
tion to  the  executed  will.  You  will,  therefore, 
take  that,  so  far  as  it  goes,  as  the  established 
will  of  Edward  Brinton,  agreed  to  by  both 
parties  now,  and  never  intended  to  be  con- 
tested by  any  of  the  family. 

As  to  the  paper  of  instructions,  or  the 
rough  draft  of  the  will,  drawn  up  by  Mr.  Gib- 
bons, which  is  copied  into  the  certificate  of 
probate,  you  will  take  it  only  as  primd  facie  or 
presumptive  evidence  of  its  being  any  part  of 
the  will  of  Edward  Brinton,  open  to  be  con- 
tradicted or  disproved  by  any  testimony  com- 
petent to  show,  either  that  he  did  not  make  it 
his  will  in  fact,  or  that  it  is  not  in  law  his  will. 
The  other  children  are  as  fully  at  liberty  to 
contest  the  paper  after  probate  as  before ;  the 
decree  of  the  register's  court  concludes  them 
in  no  matter  either  of  law  or  fact,  whether  it 
relates  to  the  sanity  of  the  testator,  the  ex- 
ecution proof,  or  construction  of  the  paper. 
8  Rawle  20;  4  S.  &  R.  198  ;  12  Ibid.  288 ;  10 
Ibid.  84.  It  is  only  in  virtue  of  the  act  of 
assemiily,  that  the  proceedings  of  the  register, 
or  the  register's  court,  can  be  admitted  in 
evidence ;  neither  the  copy  nor  probate  of  a  will 
are  evidence  of  a  devise  of  lands,  at  common 
law  (5  S.  &  R.  213  ;  8  W.  C.  C.  582-3 ;  10 
Wheai.  466-70,  201-4) ;  and  however  regular 
and  full  the  probate  my  be,  it  is  only  primd 
facie  evidence;  its  effect  is  destroyed  if,  on  the 
face  of  it,  the  will  appears  to  have  been  unduly 
admitted  to  record,  or  it  appears  by  extrinsic 
evidence.  6  S.  &  R.  216  ;  1  W.  C  C.  802, 
846.  This  may  be  done,  by  proof  of  the  incom- 
petency of  the  witnesses,  defect  in  their  evidence 
to  establish  the  necessary  facts,  or  by  showing 
that  in  point  of  law  the  proof  before  the 
register  was  insufficient  to  establish  the  paper 
admitted  to  probate,  as  the  last  will  and  testa- 
ment of  the  testator.  1  Teates  8T,  90  ;  4  Ibid. 
418.  In  order  to  show  the  legal  insufficiency 
of  the  proof  on  which  the  register's  court  acted 
in  the  present  case,  the  plaintiff  has  given  in 
evidence  the  whole  proceedings  before  the 
I'egister,  and  in  the  register's  court,  which  were 
'^e  foundation  of  their  decree,  admitting  the 
paper  in  question  to  probate  as  pnrt  of  the 
will  of  Mr.  Brinton.  It  was  necessary  for  them 
to  do  this,  in  order  to  make  their  objections  to 
its  esublishment  as  a  will,  for  otherwise  the 


certificate  of  probate,  under  the  seal  of  the 
court,  would  have  been  open  to  the  allegation 
that  it  was  made  on  due  and  legal  evidence ; 
and  us  the  copy  and  probate  were  evidence, 
without  inquiring  on  what  ground  the  court 
acted,  the  plaintiff  would  have  been  much  em- 
barrasscil  without  resorting  to  the  testimony 
referred  to  in  their  minutes.  By  inspecting 
them,  it  now  appears,  that  the  only  proof  of  the 
devise  of  this  land  to  the  defendant  is  con- 
tained in  the  minutes  of  the  evidence  of  James 
Gibbons,  of  William  and  Amos  Brinton,  and  a 
deposition  or  statement  of  James  Gibbons 
which  was  read  in  the  register's  court,  but  is 
now  lost,  and  no  copy  or  evidence  of  its  con- 
tents produced,  and  the  instructions  them- 
selves. These  minutes  are  as  follows:  See 
minutes  and  instructions. 

There  is  no  doubt,  that  the  plaintiff  had  a 
right  to  refer  to  these  minutes,  to  show  the 
foundation  of  the  decree  of  the  register's  court, 
but  we  entertain  strong  doubts  whether  they 
are  competent  evidence,  on  an  ejectment  to  try 
the  title  of  the  land  ;  they  relate  exclusively  to 
a  matter  wholly  unconnected  with  the  personal 
estate,  or  the  administration  of  the  will,  and  it 
might  have  been  a  serious  question,  whether 
the  evidence  was  admissible,  had  the  ob- 
jection been  made.  See  4  W.  C.  C.  187 ;  6 
Cranch2l9;  7  Ibid.  270-1,412  ;  «  Wheat  118  ; 
2  Yeat«B  841  ;  2  Binn.  511  ;  8  Rawle  20 ;  4 
Yeates  418  ;  4  S.  &  R.  198 ;  10  Ibid.  84 ;  12 
Ibid.  288-4;  2  Rawle  178;  4  Wheat.  220; 
10  Ibid.  201-4, 465-70 ;  5  S.  &  R.  214-15  ;  4  W. 
C.  0.  187-8.  But  as  the  counsel  on  both  sides 
have  considered  it  properly  before  as,  and  have 
rested  the  case  of  their  respective  clients  on  its 
legal  sufficiency  to  establish  this  clause  in  the 
instructions  or  rough  draft  of  the  will,  as  a  de- 
vise of  the  land  in  question,  the  court  will  con- 
sider it  in  this  aspect  alone.  Taking  the 
testimony  as  it  is  reduced  to  writing,  with  all 
legal  inferences  which  a  jury  can  legally  draw 
from  it,  as  true  to  the  full  extent,  and  connect- 
ing it  with  the  only  other  evidence  in  the  case, 
the  petition  to  the  legislature,  we  proceed  to 
inquire,  whether  Edward  Hrinton  did  devise 
this  land  to  the  defendant 

For  all  the  purposes  of  this  case,  the  facts 
as  stated  are  admitted  to  be  proved,  and  the 
only  question  which  remains,  is  their  sufficiency 
in  iaw  to  make  out  the  issue  on  the  part  of  the 
defendant  This  is  a  question  of  law  which  the 
court  must  decide.  8  Co.  1 55  a.  It  is  a  uni- 
versal rule  of  property,  that  it  must  descend 
and  be  enjoyed  according  to  the  course  which 
the  law  has  prescribed,  unless  the  owner  has 
made  some  other  disposition  of  it,  which  tlrii 
law  recognises  as  valid  and  binding.  8  Rawle 
20.     The  acts  of  assembly  of  Pennsylvania 
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have  directed  that  the  estate  of  a  person,  un- 
disposed of  by  will,  shall  descend  to  and  be 
enjoyed  equally  by  all  his  children  ;  of  the  nat- 
ural justice  of  this  proYision  and  its  perfect 
congeniality  with  the  genius  and  spirit  of  all 
the  institutions  of  the  state  and  country,  no 
man  can  doubt.  It  was  a  rule  of  the  common 
law,  founded  in  the  wisdom  of  ages,  and  adopt- 
ed by  our  ancestors,  that  the  heir-at-law  shall 
not  be  disinherited,  unless  by  the  plain  words 
or  necessary  implication  from  the  will  of  his 
ancestor ;  and  this  rule  is  assumed  as  a  sacred 
landmark  of  property  in  all  countries  where 
the  law  of  the  land  is  respected,  as  the  guard- 
ian of  the  rights  of  the  people.  It  is  never 
departed  from,  in  that  country  from  which  we 
derive  our  best  rules  of  jurisprudence,  in  which 
the  oldest  son  is  the  sole  heir  to  all  his  father*s 
lands  ;  surely  it  ought  not  to  be  less  respected 
here,  where  there  is  no  odious  law  of  primo- 
geniture, and  equality  of  right  between  the 
sexes  has  been  established,  from  the  first  settle- 
ment of  the  province,  in  conformity  with  the 
policy  of  its  founder.  This  law  leaves  eveij 
man  at  liberty  to  do  with  his  property  as  he 
pleases — his  will  is  the  supreme  law,  and  when 
it  speaks,  it  must  be  obeyed — it  is  only  when  he 
makes  no  will,  or  none  which  disposes  of  any 
particular  part  of  his  estate,  that  the  law  makes 
a  will  for  him,  and  does  that  which  he  omits  to 
do  for  himself,  by  declaring  to  whom  it  fhall 
go,  if  he  leaves  behind  him  no  directions  testi- 
fying his  intention  in  writing  and  so  attested 
as  to  aiford  authentic  evidence  of  his  will,  as  a 
muniment  of  title  to  the  favored  object  of  his 
bounty.  There  is  no  rule  more  reasonable 
than  that  which  imposes  on  those  who  wish  to 
divert  the  property  of  a  deceased  person  from 
the  established  course  of  succession,  the  neces- 
sity of  doing  it  by  legal  and  satisfactory  proof ; 
nor  is  there  any  subject  on  which  a  regard  to 
the  pei^ce  of  society  and  the  security  of  proper- 
ty malces  it  more  incumbent  on  juries  and 
courts  to  adhere  to  fixed  and  settled  rules,  than 
in  cases  of  wills.  They  are  the  title  deeds  to  a 
vast  proportion  of  the  property  held  by  our 
citizens,  and  unless  they  are  regulated  by 
steady  and  well-established  principles,  we  lay 
a  train  of  gunpowder  under  the  possession  of 
purchasers.  If  a  paper  be  established  as  a  will, 
upon  other  than  legal  proof,  with  any  view  to 
avoid  a  supposed  hardship,  in  a  particular  case, 
the  consequences  are  interminable.  If  a  paper, 
defective  in  law  to  pass  an  estate,  should  be 
permitted  to  disturb  the  succession  esUiblished 
by  the  act  of  assembly,  we  must  give  effect  to 
one,  the  object  of  which  was  to  revoke  a  former 
will,  and  thus,  in  the  zeal  to  make  wills,  where 
a  deceased  person  had  made  none,  we  should 
destroy  those  which  bad  been  most  solemnly 
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executed.  For  it  must  not  be  forgotten,  that 
the  same  evidence  which  will  take  an  estate 
from  an  heir-at-law,  will  take  one  from  a  de- 
visee under  a  will,  which,  generally  speaking,  is 
made  and  recorded  by  the  same  acts,  and  they 
have  the  same  eifect  for  both  purposes.  The 
law  is  very  liberal  in  favor  of  last  wills ;  it 
makes  great  allowance  for  infirmities  of  body 
and  mind;  dispenses  with  all  forms,  and  re- 
quires no  solemnities  which  are  not  absolutely 
indispensable  in  point  of  substance  to  show 
the  deliberate  Intention  of  the  maker  to  dispose 
of  his  property  in  some  definite  manner.  The 
requisites  are  few  and  simple,  every  man,  how- 
ever  unlettered,  has  the  means  of  making  his 
will,  by  expressing  his  intention  in  writing,  and 
the  writing  proved  by  two  witnesses ;  he  has 
only  to  thus  point  out  the  thing  he  gives,  the 
person  to  whom  it  is  given,  and  the  law  effect- 
uates his  intention,  by  declaring  such  paper  to 
be  his  last  will  and  testament. 

Has  Edward  Brinton  done  so,  as  to  this 
tract  of  land  ?  if  he  has,  the  defendant  is  entitled 
to  it,  if  not,  we  cannot  make  a  will  for  him ; 
the  question  is,  whether  this  paper  is  his  will  ^ 
In  cases  of  this  kind,  very  interesting  ques- 
tions often  arise  as  to  the  kind  of  evidence, 
which  IS  admissible  to  prove  the  various  facts 
on  which  the  validity  of  wills  depend.  Those 
which  have  been  made  in  this  case  are  highly 
so,  they  have  been  argued  on  both  sides  with 
great  ability  and  learning,  and  deserve  your 
and  our  most  serious  consideration.  We  do 
not  know  how  mnch  property  may  depends  on 
the  final  settlement  of  the  principles  involved, 
and  questions  arising  on  this  case,  and  cannot 
proceed  with  too  much  deliberation  ;  we  can- 
not settle  the  law  ;  our  opinion  is  subject  to 
the  revision  of  a  higher  tribunal,  which  will 
correct  our  errors,  but  cannot  reach  yours.  In 
laying  down  the  law  to  you,  it  is  not  as  one  may 
think  it  ought  to  be,  but  as  in  our  consciences 
and  on  our  oaths  we  believe  it  to  be  settled  by 
the  legislature  and  courts  of  justice,  as  a  rule 
from  which  we  cannot  depart.  We  shall  do  it 
plainly  and  without  reserve,  so  that  whether 
our  judgment  is  affirmed  or  reversed,  this  case 
will  eventually  place  some  principles  beyond 
further  discussion,  and  those  who  will  read  it, 
be  able  to  understand  what  is,  and  what  is  not 
a  will.  There  is  but  one  kind  of  evidence  on 
which  a  paper  can  be  established  as  the  last 
will  and  testament  of  any  man,  it  must  be  in 
writing,  and  proved  by  two  witnesses  to  be 
the  written  declaration  of  the  maker^s  intett 
tion,  to  dispose  of  his  property  according  to  it* 
directions.  The  disposing  intention  and  the 
fact  of  disposition,  must  appear  substantially 
on  the  face  of  the  paper,  there  must  be  a  de* 
visor  and  a  devisee,  and  a  thing  devised ;  wheA 
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by  a  fair  confltraction  of  the  instrument,  it  con- 
tains these  three  reqnisites,  it  is  a  will,  how- 
ever informal,  if  duly  proved — if  either  is  want- 
ing, it  is  no  will. 

In  the  will  executed  by  Mr.  Brinton,  and 
witnessed  by  the  subscribing  witnesses,  there 
is  no  devise  of  the  remainder  of  this  land  ;  if 
there  is  any,  it  is  by  the  instructions  or  rough 
draft  written  by  Gibbons,  but  it  is  admitted, 
that  these  were  superseded  in  everything  but 
the  one  paragraph,  by  the  executed  will.  We 
must  then  be  satisfied  that  this  clause  of  the 
rough  draft  was  legally  intended  to  remain  as 
his  will,  while  all  the  rest  was  supplied.  The 
law  requires  that  the  will  shovld  be  in  writing, 
and  proved  by  two  witnesses,  but  it  need  not 
be  signed  by  the  testator  (6  S.  &  R.  464),  or 
be  formally  declared  to  be  his  will  (1  Ibid. 
263-6),  nor  attested  by  subscribing  witnesses, 
though  it  must  be  proved  by  two  (2  Dall.  286  ; 
6  8.  &  R.  47,  228,  484  ;  16*  Ibid.  84  ;  1  W.  C. 
C.  802,  846) ;  it  need  not  be  written  by  the  tes- 
tator, if  done  by  his  desire  or  consent,  by  an- 
other, and  he  adopt  it,  and  that  is  proved  by 
two  witnesses,  it  Is  sufBcient(l  Teates  91  ;  1  S. 
&  R.  263 ;  6  Ibid.  464);  or  if  a  paper  contain- 
ing '*  the  substance  of  a  will,  with  the  usual 
act  of  execution  subjoined,  though  without  sub- 
aeribing  witnesses  or  proof  of  publication,  if 
found  in  his  possession,  that  is  primd  facie 
evidence  of  its  adoption  as  a  testamentary 
act.*^  But  if  the  paper  is  destitute  of  every 
formal  act  of  authentication,  the  presumption 
is  adverse,  in  the  absence  of  proof  of  actual 
publication  or  any  other  act  of  recognition 
equally  satisfactory.  The  omission  to  perfect 
an  instrument  which  carries  with  it  intrinsic 
evidence  of  a  design  to  superadd  an  act  of  au- 
thentication which  the  decedent  has  not  been 
prevented  from  executing  by  sudden  death,  is 
referred  to  a  change  of  intention.  Scraps  of 
paper,  notes  or  memoranda,  or  indorsements  on 
bonds,  though  intended  to  denote  a  testamen- 
tary disposition,  must  contain  at  least  the  sub- 
sUnce  of  a  devise.  8  Rawle  2(V-l  ;  4  S.  &  R. 
667.  The  testator  may  intend  to  correct  the 
paper,  he  may  give  the  rough  notes  or  instruc- 
tions ton  BC.  ivener  to  make  a  formal  draft  of  a 
will,  yet  these  will  not  invalidate  it  as  a  will,  if 
he  dies  before  the  formal  draft  is  executed  or 
read  over  to  him  for  his  approbation,  if  the 
original  instructions  are  duly  proved,  they  will 
control  It,  when  they  differ  (8  Yeates  611-14), 
and  positive  proof  by  one  witness  and  circum- 
stances equal  to  such  proof  by  another  are  suf- 
ficient (16  S.  &  R.  84—6);  hut  the  paper  must 
contain  sufficient  intrinsic  evidence  of  a  testa- 
mentary disposition,  and  be  intended  to  be  his 
last  act  in  dispoeing  of  his  property  after  his 
death. 


This  then  is  the  important  question  in  this 
case,  was  this  devise  in  the  instructions  devis- 
ing the  homestead  to  James,  intended  by  the 
testator  to  be  his  last  will,  as  to  this  part  of 
his  estate ;  that  it  was  so  in  fact,  we  have  no 
doubt,  but  this  does  not  suffice  to  make  it  opera- 
tive as  a  will,  under  the  act  of  assembly.  That 
intention  must  not  only  have  existed  in  fact, 
but  be  now  so  proved  as  to  enable  the  court  to 
carry  it  into  effect  according  to  the  law.  As 
at  present  advised,  we  should  not  doubt,  that  if 
the  testator  had  died  without  an  opportunity 
of  putting  the  rough  draft  into  form,  by  execu- 
ting a  will,  these  instructions  would  have  been 
considered  as  his  testamentary  disposition  of 
his  property  ;  but  in  the  event  which  has  hap- 
pened a  very  different  case  is  presented.  He 
makes  a  formal  will,  executes  it  in  all  legal  form 
and  solemnity,  it  is  attested  and  proved  by 
three  subscribing  witnesses,  and  published  as 
such  in  their  presence,  it  expressly  revokes  all 
former  wills  by  him  before  made,  declares  this 
and  no  other  to  be  his  last  will  and  testament. 
Such  a  will  would  have  revoked  the  most 
solemnly  executed  will  which  he  had  made  be- 
fore, and  it  must  have  the  same  effect  as  to  all 
other  papers  of  a  testamentary  nature ;  the  im- 
portant question  then  arises,  can  this  clause  in 
the  rough  draft  be  now  ebtablished  as  his  will, 
in  relation  to  the  property  in  controversy,  on 
the  evidence  before  us.  If  it  has  any  effect 
in  law,  it  must  be  to  make  another  will  besides 
the  one  he  has  thus  executed,  when  he  has 
solemnly  declared  that  no  other  will  shall  be 
his  will,  though  before  made  by  him  ;  to  con- 
firm and  ratify  what  he  has  annulled,  by  set- 
ting up  a  revoked  paper,  and  virtually  expung- 
ing the  revoking  clause  from  the  executed  will. 
The  evidence  must  go  further  than  enabling  us 
to  get  rid  of  the  revocation,  it  must  authorize 
us  to  add  the  revoked  paper  to  the  will,  so  as  to 
make  it  a  part  of  it,  in  the  same  manner  as  if 
it  had  been  introduced  into  it  by  the  testator 
himself. 

On  a  careful  examination  of  the  evidence, 
we  find  none  which  goes  to  show  any  act  of  de- 
claration of  the  testator  in  relation  to  the  dis- 
position of  his  property,  subsequent  to  the  exe- 
tion  of  his  will ;  what  precedes  the  execution 
can  have  no  bearing  on  the  revoking  clause, 
for  a  revoked  will  must  be  republished  before 
it  can  have  life  or  effect.  4  S.  ft  R.  296-7. 
The  testator  has  declared  the  execution  to  be 
his  only  and  last  will  and  testament,  so  we 
must  adjudge  it,  unless  the  law  will  permit  us  to 
alter,  explain  or  construe  it  by  evidence  a/tun<2s 
as  a  case  of  ambiguity^  either,  1st,  an  am- 
biguity or  doubt  on  the  fase  of  or  in  the  body 
of  the  will,  2d,  that  which  arises  on  matter  not 
in  the  will,  but  out  of  it,  when  the  words  are 
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clear;  8d,  that  which  i8  intermediate,  partaking 
"of  the  character  of  patent  and  latent  ambigu- 
ity (Bacon  L.  Tracts,  99, 100 ;  8  Mason  9>12) ; 
or  4th,  that  which  arises  from  a  mistake  of 
the  testator,  or  his  omission  to  express  himself 
intelligibly,  without  explanation  by  averment 
or  collateral  proof.  In  the  case  of  Packer  v, 
Nixon,  we  expressed  our  entire  concurrence 
with  the  declaration  made  by  the  present  chief 
justice  of  the  supreme  court  of  this  state,  that 
"  any  settled  rule  which  leads  to  a  determinate 
effect  (in  comparison  with  which  the  fulfilment 
of  any  particular  intent  is  of  secondary  value) 
IB  preferable  to  a  process  which  would  destroy 
everything  like  stability  of  decision  and  leave 
titles  depending  on  intention  to  the  decision  of 
chance  and  the  sport  of  opinion."  2  Rawie 
82  ;  10  Wheat.  228.  We  also  laid  it  down  as 
a  settled  rule,  that  the  intention  of  a  testator 
must  be  collected  from  the  words  of  the  will ; 
that  no  averment  ought  to  be  taken  out  of  the 
will,  which  cannot  be  so  collected  from  the 
whole  w^ill  applied  to  the  subject-matter  to 
which  it  relates  (3  Co.  28  6;  3  Atk.  258  ;  4  Co. 
48;  6  Ibid.  68  ft;  Latch  187;  Harg.  L.  T. 
496-6  ;  1  Bro.  0.  C.  216  ;  8  Binn.  148,  161) ; 
and  that  the  parol  declaration  of  the  testator 
as  to  who  should  be  his  heir,  was  of  no  effect 
in  law. 

There  are,  however,  cases  in  which  parol 
evidence  will  be  admitted,  to  show  or  explain 
the  written  intention  of  a  testator,  in  cases  of 
what  are  termed  latent  ambiguities,  or  doubts, 
which  are  thus  defined  by  Lord  Bacon  :  *^  There 
be  two  sorts  of  ambiguities ;  by  words  patew  is 
that  which  appears  to  be  ambiguous  on  the  face 
of  the  instrument ;  /a/enjt  is  that  which  seera- 
eth  certain,  and  without  ambiguity  for  anything 
that  appeareth  upon  the  deed  or  instrument, 
but  there  is  some  collateral  matter  out  of  the 
deed  that  breedeth  the  ambiguity.  Ba(K>n's 
L.  T.  99  ;  1  Marsh.  1 1 ;  Hob.  82 ;  4  Dow  P. 
C.  98.  AmhigtiUa*  pateM  is  never  hoi  pen  by 
averment,  and  the  reason  is,  because  the  law 
will  not  couple  and  mingle  matter  of  specialty, 
which  is  of  the  higher  account,  with  matter  of 
averment,  which  is  of  inferior  account  in  law, 
for  that  were  to  make  all  deeds  hollow  and  sub- 
ject to  averment,  and  so  in  effect,  that  to  pass 
without  deed  that  which  the  law  appointeth 
shall  not  pass  but  by  deed."  Bac.  Abr.  99. 
See  4  Cranch  224.  284;  8  Co.  166.  "Am- 
biguity of  words  by  matter  within  the  deed, 
and  not  out  of  the  deed,  shall  be  holpen  by  con- 
struction, or,  in  some  cases,  by  election,  but 
never  by  an  averment,  but  rather  make  the 
deed  void  for  uncertainty."  8  Co.  165  o.  "  As, 
if  a  man  give  land  to  J.  D.  and  J.  S.  and  heirs, 
and  do  not  limit  to  whether  of  their  heirs ;  or 
give  land  in  tail,  the  remainder  in  tail,  with 

94 


a  proviso,  that  if  he  or  they,  or  any  of  them,  do 
any,  ftc.,  it  cannot  be  averred  on  this  clause, 
that  the  restraint  was  only  on  him  in  the 
remainder,  and  the  heirs  of  his  body,  and  that 
the  tenant  in  tail  in  possession  was  meant  to 
be  at  large."  Bac.  Abr.  99.  "  When  the  un- 
certainty cannot  be  helped  by  construction  or 
intention,  it  shall  be  holpen  by  election,'*  as  if 
I  grant  ten  acres  of  wood  in  sale,  where  I  have 
an  hundred  acres ;  whether  I  say  in  my  deed 
or  not,  that  I  grant  out  of  my  hundred  acres, 
yet  here  shall  be  an  election  in  the  grantee 
which  ten  he  will  take,  and  the  reason  is  plain, 
for  where  the  thing  is  only  nominated  by 
quantity,  the  presumption  of  the  law  is,  that  the 
parties  had  indifferent  intention  which  should 
be  taken.  Bac.  Abr.  100  ;  2  Eng.  C.  L.  290 ; 
8  Co.  166  ;  Hob.  82.  But  if  the  ambiguity  is 
latent,  as  if  I  grant  my  manor  of  S.  to  I.  F., 
and  I  have  two  manors.  North  S.  and  South  S., 
this  ambiguity  is  matter  of  fact,  and  shall  be 
holpen  by  averment,  whether  of  them  it  was 
that  the  party  intended  should  pass.  But  if 
the  deed  recites,  whereas  I  am  seised  of  the 
manor  of  North  S.  and  South  S.,  and  I  lease 
you  one  manor  of  S.,  there  is  clearly  sn  elec- 
tion ;  so  if  the  recital  is  of  two  tenements  m 
D.,  and  one  is  leased;  these  cases  are  where 
one  name  and  appellation  denominates  diverse 
things. 

There  is  another  class  of  cases  where  the 
same  thing  is  called  by  divers  names,  which 
shall  be  holpen  by  averment,  because  there 
is  no  ambiguity  in  the  words,  the  variance  is 
matter  of  fact,  but  the  averment  shall  not 
be  of  intention,  because  it  doth  stand  with 
the  words,  for  in  the  case  of  equivocation,  the 
general  intent  includes  both  the  special,  and 
therefore,  stands  with  the  record.  Bac.  Abr. 
101;  B.  P.  1  Mason  11-12;  6  Wheat.  886-7. 
"  As,  if  I  give  lands  to  Christ^s  Church  in 
Oxford,  and  the  name  of  the  corporation  is  G. 
C.  in  the  university  of  0.,  this  shall  be  holpen 
by  averment,  because  there  is  no  ambiguity  in 
the  words."     Bac.  Abr.  101 ;  Hob.  82. 

These  are  the  illustrations  of  the  maxim, 
**  ambiffuiiaa  verborum  verificalione  snppl&tur^ 
nam  quod  ex  facto  oritur  ambiguam  verificaHons 
fadi  tolHtur^  by  a  great  jurist  in  ancient 
times,  conformable  to  which  are  those  which 
have  since  received  the  highest  judicial  sano- 
tion.  When  a  latent  ambiguity  is  produced  in 
the  only  way  in  which  it  can  be  produced, 
that  is,  by  parol  evidence,  it  must  be  dissolved 
in  the  same  way ;  and  there  is  no  case  for  ad- 
mitting it  to  show  the  intention,  upon  a  patent 
ambiguity  on  the  face  of  the  will.  They  are 
all  cases  of  latent  ambiguity,  and  the  objec- 
tion to  supply  the  imperfections  of  a  will,  are 
founded  on  the  soundest  rules  of  policy  and  law^ 
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8  Cranch  29.  It  would  be  full  of  great  incon- 
Tenience,  that  none  should  know  by  the  written 
words  of  a  will,  what  construction  to  make  or 
advice  to  give,  but  that  it  should  be  controlled 
by  collateral  averments  out  of  the  will ;  and  if 
they  are  admitted,  how  can  there  be  any  cer- 
tainty, a  will  may  be  anything,  everything, 
nothing.  1  Johns.  Gas.  284;  6  Conn.  278. 
The  statute  appointed  the  will  to  be  in  writing, 
to  make  a  certainty,  and  should  we  admit  colla- 
teral averments  and  proofs,  and  make  it  utterly 
uncertain,  the  witnesses  and  not  the  testator 
would  make  the  will.  1  Mod.  210;  8  P.  Wms. 
8M.  *'  If  the  effect  of  the  introduction  of  the 
evidence  would  be,  to  add  new  mattter  to 
the  will,  either  the  subject  of  the  devise,  qt  the 
name  of  a  devisee,  it  would  also  authorize 
the  striking  out  of  what  was  contained  in  an 
executed  will,  and  thus,  though  the  will  was 
made  in  form  by  the  testator  in  his  lifetime,  it 
would  be  really  made  by  the  attorney,  after  his 
death,  and  all  the  guards  of  the  law  be  utterly 
swept  away.'*  21  Eng.  C.  L.  288,  292. 

The  established  rules  of  law  are  safer 
guides  in  the  administration  of  justice,  than 
any  considerations  as  to  their  bearing  on  any 
particular  case  of  supposed  hardship  ;  and  it  is 
more  wholesome  to  struggle  not  to  let  little 
circumstances  take  a  case  out  of  a  general 
rule,  than  to  struggle  by  them,  to  prevent  its 
application.  6  Yes.  641. 

As  to  instructions  for  making  a  will,  the 
established  rules  are :  That  where  they  are  sub- 
scribed as  preparatory  to  a  will,  the  execution 
of  the  will  supersedes  them,  and  where  they 
differ,  the  presumption  is,  that  the  testator 
adopted  the  alteration.  21  Eng.  C.  L.  292.  To 
establish  any  paper  as  a  testamentary  one,  the 
court  must  be  satisfied,  that  the  testator  intend- 
ed it  to  be  a  part  of  his  will,  it  must  be  shown 
that  they  were  intended  to  be  cumulative.  1  Cond. 
Eng.  Eccl.  462 ;  Ibid.  80,  68.  If  an  unfin- 
ished  draft  is  propounded  as  a  will,  it  must  ap- 
pear that  the  deceased  was  prevented  from 
executing  it  by  invincible  necessity  or  the  act 
of  God.  Ibid.  80-],  68  ;  s.  p.  8  Rawle  20-1.  If 
he  omits  to  transfer  a  provision  from  the  draft 
to  the  will,  it  cannot  be  supplied  by  parol  evi- 
dence, in  connection  with  the  draft,  whatever 
nay  be  the  opinion  of  the  court  as  to  the  act- 
ual intention  or  hardship  of  the  case,  though 
when  the  mistake  was  pointed  out  to  the  tes- 
tator, he  proposed  to  insert  the  omitted  legacies 
in  the  formal  will,  but  as  he  did  not  do  it,  the 
court  could  not  supply  the  defect.  1  Cond. 
Eng.  Eccl.  68-4.  When  an  instrument  is  exe- 
cuted by  a  competent  person,  he  is  presumed 
to  know  Its  contents  and  effect,  and  intend  to 
give  it  the  effect  which  follows  from  its  con- 
t«nts  and  oonstmction.  8  Ibid.  290 ;  4  Ibid. 


209.  Subflequent  instructions,  intended  for  a 
new  will,  duly  proved,  may  be  a  codicillary 
paper,  and  operate  as  a  revocation  pro  tarUo  of 
a  former  executed  will.  1  Ibid.  267,  269-70  ; 
8  Rawle  20. 

In  some  cases,  instructions  may  '  e  given  in 
evidence,  when  the  executed  will  is  ambiguous 
on  the  face  of  it,  as  to  the  person  devisee — as 
a  bequest  to  "  her."  The  question  was,  to  whom 
the  reference  was — the  instructions  were  ad- 
mitted to  show  that  the  testator  had  directed 
the  legacy  to  be  given  to  his  wife,  and  that  her 
name  was  omitted  by  mistake  of  the  scrivener. 
1  Cond.  Eng.  Eccl.  444,  466.  Here,  the  will 
pointed  out  the  ambiguity,  and  on  its  face, 
necessarily  referred  to  an  explanation  of  the 
intention  as  to  the  meaning  of  the  word  *'  her,** 
it  was  a  case  of  an  ambiguity  helped  by  the 
reference  in  the  will  itself.  So,  where  the  exe- 
cuted will  was,  "  I  give  60,00OZ.  in  legacies,** 
which  were  enumerated  to  the  amount  of 
61,000,  it  then  gave  "the  residue,  4000" — 
making  only  66,000,  the  draft  of  the  will,  in 
testator's  handwriting,  at  the  bottom  of  which 
he  had  inserted  the  date  of  the  will  and  the 
names  of  the  witnesses,  was  admitted,  to  show 
the  mistaken  omission.  2  Ibid.  609,  612. 
Here,  the  mistake  appeared  on  the  face  of  the 
will,  and  was  helped  by  reference.  So,  when 
the  twentieth  sheet  of  a  will  was  missing,  and 
it  appeared  from  the  nineteenth  and  twenty- 
first  pages,  that  the  missing  sheet  was  necessa- 
ry to  connect  them  as  a  component  part  of  the 
will,  that  its  omission  was  unintentional,  and 
that  it  had  been  detached  by  accident — it  was 
supplied  by  proof  of  instructions  and  other  ev- 
idence.  Ibid.  606  ;  s.  c.  21  Eng.  C.  L.  294. 
So  where  a  paper  was  executed  in  1802,  declar- 
ed to  be  a  codicil  to  the  will  of  1798,  which 
had  been  destroyed,  and  a  new  one  executed  in 
1800 ;  these  facts  were  admitted  to  show  that 
the  testator  intended  to  refer  to  an  existing 
will  of  1800,  and  had  by  mistake  referred  to  the 
cancelled  one  of  1798.  1  Cond.  Eng.  Eccl.  446, 
462.  So,  where  a  will  was  indorsed  "  plan  of  a 
will,"  and  so  headed,  but  was  otherwise  per- 
feet  and  complete,  evidence  was  admitted  to 
show  whether  it  was  intended  to  be  a  will,  or 
was  only  authenticated  as  instructions  (Ibid. 
462),  being  consistent  with  the  words  of  the 
will.  So,  where  a  will  in  trust  for  A.  and  B. 
was  indefinite  as  to  the  parts  they  should  take, 
a  deed  from  the  trustee,  defining  their  shares, 
and  other  evidence,  was  admitted  to  show,  that 
it  was  according  to  the  intention  of  the  parties, 
who  Intended  that  both  instruments  should 
operate  as  one  deed  (17  S.  &  R.  110),  both  be- 
ing  executed  at  the  same  time. 

In  this  respect,  there  is  no  distinction  b^ 
tween  devises  of  real  and  personal  property. 
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In  a  leading  case,  the  testator  deyised  his  estate 
to  his  executors,  one  of  whom  owed  him  by 
bond  SOOO/.;  evidence  was  offered,  to  show  that 
he  instructed  the  scrivener  in  writing  to  give 
the  money  to  the  executor,  but  he  refused  to 
insert  it  in  the  will,  insisting  that  making  him 
executor,  would  release  the  debt ;  that  the  tes- 
tator took  counsel  on  it,  who  gave  the  same 
opinion,  in  confidence  of  which  the  testator 
executed  the  will  without  the  devise ;  the  evi- 
dence was  not  received,  and  the  debtor  executor 
was  decreed  to  pay  his  co-executor  one-half  of 
the  bond.  Gas.  temp.  Talb.  1.  On  an  appeal 
to  the  house  of  lords,  they  refused  to  hear  the 
evidence  read,  and  affirmed  the  decree.  4  Bro. 
P.  G.  180-4.  The  authority  of  this  case  re- 
mains unquestioned,  and  it  has  been  expressly 
adopted  in  this  state.  2  Testes  804  ;  7  S.  & 
R.  114;  1  Johns.  Gh.  230. 

It  matters  not  how  clear  and  full  the  in- 
structions may  be,  or  that  they  are  signed  by 
the  testator,  and  in  the  body  of  them  declared 
to  be  a  will,  if  the  executed  will  contains  no 
reference  to  them  and  is  on  its  face  clear  of 
ambiguity  as  to  the  other  subject-matter.  8 
Gond.  Eng.  Eccl.  29U;  4  Ibid.  209  ;  2  Yes.  & 
B.  818;  6  Gonn.  276;  4  Desauss.  216.  Instruc- 
tions to  a  scrivener  cannot  be  given  in  evidence, 
2  Yarn.  98.  He  cannot  be  allowed  to  prove 
that  he  used  a  word  with  a  meaning  differ- 
ent from  its  import,  of  the  true  meaning  of 
which  he  was  ignorant.  7  S.  &  R  118-14.  A 
niistiike  in  drafting  a  will  does  not  make  it 
void.  8  Gonn.  265.  And  when  a  testator  de- 
clares a  paper  to  be  his  will,  the  court  must 
take  it  as  it  is  written.  1  Gond.  Eng.  Eccl. 
452-6;  6  Gonn.  274-5.  Mistakes  are  not  to 
be  supposed,  if  any  construction  that  is  agree- 
able to  reason  can  be  found  out — the  will  that 
is  in  writing  must  pass  the  land,  and  must  be 
decided  by  what  is  contained  in  it.  1  Atk. 
415.  The  written  declarations  of  a  testator, 
made  after  the  will,  are  not  evidence  (5  Bing. 
485 ;  8  Gonn.  264),  unless  the  paper  may  be 
proved  as  a  codicillary  (1  Gond.  Eng.  Eccl. 
267,  270),  or  a  testamentary  one.  6  Yes.  897  ; 
4  Dow  P.  G.  89.  A  paper  may  be  a  will  as  to 
personal,  though  not  as  to  real  property,  here 
a  d  in  England  ;  the  statute  of  wills  of  84  k 
85  Hen.  YIII.,  requires  only  that  wills  should 
be  in  writing,  and  the  statute  of  frauds  and 
perjuries  requiret  subscribing  witnesses  only  to 
wills  devising  real  estate.  Instructions  may  be 
read,  to  prove  that  testator  knew  he  had  partic- 
ular relations,  but  not  further,  to  prove  what 
he  ment  by  the  words  '*  poor  relations. "  1  Yes. 
281-2.  On  the  question,  whether  the  devise 
to  the  wife  was  in  lieu  of  dower,  a  rough  draft 
of  the  will  in  testator's  handwriting,  containing 
the  devise  and  the  words  *'  in  lieu  of  dower," 
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which  was  omitted  by  the  mistake  of  the 
scrivener,  was  not  admitted.     2  Teates  304. 

The  rule  deducible  from  these  cases  is,  that 
inetructions  are  in  no  case  admissible  to  con- 
trol or  contradict  the  pUin  words  of  a  will,  or 
to  supply  an  omission,  unless  there  is  some- 
thing on  the  face  of  the  executed  will,  which 
shows  a  mistake  or  omission,  by  pointing  or 
rererring  to  something  which  the  instructions 
will  explain.  When  there  is  such  a  reference, 
whether  the  ambiguity  is  latent  or  patent,  it 
may  be  removed  by  the  instructions  or  other 
matter  referred  to,  or  pointed  out ;  the  thing  re- 
ferred to  being  considered  as  connected  with 
the  will  by  the  reference,  so  as  to  bring  the 
case  within  the  rule, "  id  cerium  est  quod  cerium 
reddipotesty  But  when  the  will  is  ambiguous 
in  its  words,  and  contains  no  reference  to  any- 
thing which  can  make  it  certain,  or  on  its  face 
admits  of  no  construction,  it  is  void.  1  Johns. 
Gh.  265-5,  286  ;  3  Atk.  258  ;  8  S.  &  R  607; 
7  Ibid.  114;  8  Go.  155. 

As  to  parol  or  extrinsic  evidence,  the  rules 
are  well  settled.  It  is  not  admissible  to  fill  up 
a  blank  (2  Atk.  289  ;  8.  Bro.  G.  G.  811,  818  ; 
21  Eng.  G.  L.  291-8),  or  the  omission  of  a  de- 
visee (8  Atk.  257),  nor  to  supply  the  written 
words  of  a  will,  it  must  be  construed  ex  vucer- 
ibw8uis{l  Yeates  482;  2  Ibid.  804),  nor  to 
explain  it,  unless  it  refers  to  something  dehors 
of  so  ambiguous  a  nature  as  to  require  explana- 
tion, not  of  a  doubt  in  the  will,  but  a  doubt  on 
a  matter  out  of  the  wiU  (7  S.  k  R  118-14;  1 
Johns.  Gh.  234) ;  not  in  its  construction  but  its 
factum.  8  Gond.  Eng.  Eccl.  290 ;  4  Ibid.  209 ;  21 
Eng.  G.  L.  291.  When  there  is  no  description  of 
the  devisee  or  thing  devised,  it  is  not  admis- 
sible, nor  where  the  thing  devised  is  well  de- 
scribed or  defined  in  terms  or  by  reference,  in 
order  to  embrace  what  is  not  so  described.  As, 
a  devise  of  **  my  money,"  ( vidence  will  not  be 
admitted  to  show  that  the  testator  intended  to 
give  bonds,  notes  and  mortgages  (I  Johns.  Gh. 
231-4 ;  14  Johns  9, 14) ;  so,  of  a  devise  of  my 
farm  in  the  occupation  of  A. ,  an  averment  that 
he  intendt  d  to  pass  land  in  the  occupation  of 
B.  cannot  be  admitted.  11  Johns.  212,  220  ; 
14  Eng.  G.  L.  291  ;  Godb.  16.  If  the  devise 
has  a  certain  effect  and  operation  to  pass  lands 
at  the  place  described,  it  shall  not  be  extended 
by  intrinsic  evidence,  to  embrace  lands  else- 
where, unless  the  intention  can  be  collected 
from  the  will  itself.  21  Eng.  G.  L.  290.  A 
new  description  cannot  be  introduced  into  the 
body  of  the  will,  and  no  estate  can  pass  that 
does  not  answer  the  description  it  contains,  nor 
can  evidence  be  received  which  amounts  to  a 
new  devise,  which  the  testator  is  supposed  to 
have  omitted,  or  to  add  words  which  be  has  not 
used  (Ibid.  291 ;  8  T.  R  87) ;  or  where  the 
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Willis  silent,  to  apply  it  to  a  new  subject- 
matter  of  devise,  or  a  new  deTisee,  as  to  prove 
that  the  word  "  Gloucester  *'  was  omitted  by 
mistake,  so  as  to  make  the  lands  in  that  county 
pass  by  the  will,  though  not  referred  to  (21 
Eng.  C.  L.  392-4,  citing  Newbnrg  v,  Newburg, 
8  Bro.  P.  C.  658) ;  but  is  admissible  where  a 
description  of  the  subject-matter  is  imperfect ; 
so  of  the  devisee  or  where  the  description  is 
true  in  part  but  not  in  erery  part,  if  there  be  a 
sufficient  indication  on  the  face  of  the  will  to 
justify  the  application  of  the  evidence.  21  Eng. 
0.  L.  294. 

If  there  be  in  any  part  of  the  will  a  suffi- 
cient description,  it  shall  not  be  vitiated  by 
any  mistaken  description  or  circumstance,  for, 
^  utile  per  intUUe  non  viiiatur.^*  7  Johns.  217  ; 
I  M.  &  S.  801.  See  Bac.  L.  T.  102,  Ac.,  Reg. 
26.  Or,  if  it  can  be  collected  from  the  words 
of  the  will,  that  the  descriptiou  of  the  two 
estates  has  been  transposed  by  mistake — the 
local  description  may  be  rejected  as  surplusage 
for  **faUa  demanetraiio  nan  noett^^^  where 
enough  appears  after  the  false  description  is 
rejected.  21  Eng.  C.  L.  281-4.  An  aver- 
ment to  take  away  surplusage  is  good,  but  not 
to  increase  that  which  is  defective  in  the  will 
of  the  testator.  Godb.  181 ;  Uob.  82.  In 
deciding  on  the  admission  of  evidence,  and  the 
ccmstruction  of  wills,  the  court  will  look  to 
the  situation  of  the  testator's  family  when  it 
was  made  (8  Dow  P.  0.  68;  2  Yes.  217;  1 
V^ash.  (Va.)  66-^),  and  of  the  property  he 
owned«  in  order  to  ascertain  to  whom  he  in- 
tended to  give  it,  and  what  he  intended  to  give, 
by  construing  the  words  oonsiMtently  with  the 
state  of  his  property  and  family,  but  not  to  in- 
troduce new  words  into  the  will.  21  Eng.  G. 
L.  288,  294.  Or  to  strike  out  those  it  contains, 
as  a  devise  of  all  my  lands  in  the  parish  of 
G.,  called  Hoplands,  to  my  son  J.;  if  he  dies 
withoot  issue,  Hoplands  shall  remain  to  B. 
Hoplands  was  an  entire  farm,  extending  into 
two  parishes,  but  that  part  only  passed  which 
was  in  G.  Gro.  Jac.  228.  So,  a  devise  of  my 
lands  of  Ashton,  or  at  Ashton  (which  mean  the 
same  thing),  other  lands  not  situate  there  will 
not  pass  by  sny  evidence  aliunde,  8  Dow  P.  C. 
86,  87,  91.  The  same  rule  was  adopted  on  a 
devise  of  **  his  freehold  and  real  estates,  in  the 
dty  of  Limerick  and  county  of  Limerick." 
The  testator  had  a  small  estate  in  the  city,  but 
none  in  the  county  of  L.,  but  had  estates  in  the 
county  of  Glare,  yet  evidence  of  his  intentions 
was  not  admissible,  to  show  that  he  intended 
to  give  the  estates  in  the  county  of  0.  21  Eng. 
0.  L.  28-9 ;  8  Bing.  244.  **  The  court  cannot 
do  for  a  testator  what  he  has  not  done  for  him- 
•elf."  1  ICason  11-12.  Or  make  a  will  for  him 
while  he  sleeps  in  his  grave  (6  Gonn.  174),  and 
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they  cannot  receive  evidence  of  his  declara- 
tions before  or  after  the  making  of  the  will. 
2  Vem.  98;  8  Gonn.  264 ;  4  W.  G.  G.  266 ;  4 
Desauss.  216,  &c;  1  OaUis.  170:  Pet.  0.  G. 
87;  8  Wheat  211. 

Gourts  of  law  have  always  been  jealous  of 
admitting  extrinsic  evidence  to  explain  the  in- 
tention of  the  testator,  and  it  is  admitted  only 
where  an  ambiguity  is  introduced  by  extrinsto 
circumstances  (4  Dow  P.  G.  98),  or  in  that 
class  of  intermediate  cases  referred  to  by  Lord 
Bacon  and  Judge  Story,  which  partake  both  of 
the  character  of  latent  and  patent  ambiguity ; 
as  where  the  words  are  clear,  but  admit  of  two 
constructions  consistently  with  the  meaning. 
Bac.  L.  T.  100  ;  s.  p.  I  Mason  12;  6  Wheat. 
886-7;  2  Yes.  217.  The  admission  of  the  evi- 
dence, in  such  cases,  is  to  give  effect  to  the 
will,  by  removing  the  ambiguity  (4  Dow  P.  G. 
93),  and  is  of  such  a  nature  as  Stands  well 
with  the  words  of  the  will.  8  Go.  166  a.  It 
is  admitted,  where  there  are  two  persons  of  the 
same  name,  to  show  which  was  intended.  2 
Atk.  878-6,  686 ;  2  Dall.  70,  72 ;  8  Go.  166 ; 
1  Wash.  (Ya.)  66.  Where  there  is  a  mistake 
in  the  christian  or  surname  of  the  devisee  (2 
Yes.  218  ;  2  Atk.  878 ;  Oodb.  17 ;  Go.  Litt.  8  a), 
if  there  is  a  certainty  of  the  person  meant 
Swinb.  480.  In  cases  of  resulting  trusts.  2 
Atk.  S78  ;  1  Yern.  81  a.  Or,  where  the  testa- 
tor used  to  call  James,  **  Jackey  "  and  gave  a 
legacy  to  "John."     Arobl.  176;    2  Dall.  70; 

1  Yes.  231.  So,  where  he  had  a  niece  named 
**  Gertrude  Yard  ley,'*  whom  he  used  to  call 
**  Gktty,"  and  often  declared  he  would  do  well 
for  her ;  she  took  a  legacy  given  to  ^  Gatherine 
Evanley,"  there  being  no  such  person  as  G.  E. 

2  P.  Wms.  141-8.  If  the  testator  ern  in  the 
name,  and  not  in  the  peraon,  the  devise  is  not 
hurt  by  the  error.  Swinb.  480-81.  If  a  de- 
vise is  made  to  the  chureh,  it  shall  go  the 
parish  church  of  the  testator ;  or,  if  he  names 
a  chureh,  and  there  are  divera  of  the  same 
name,  it  shall  go  to  the  one  where  he  usually 
resorted ;  so,  if  to  "  the  poor,**  it  shall  go  to  the 
poor  of  his  parish.  Swinb.  489.  Or,  if  he  was 
a  refugee,  and  devises  to  the  poor  generally,  it 
shall  be  intended  to  mean  poor  refugees  of  the 
same  nation  with  himself  (Ambl. 422;  2  Roper 
on  Leg.  147),  or  to  the  charity  school,  and  if 
there  were  two  in  the  place,  the  legacy  went  to 
one,  of  the  children  of  which  the  testator  was 
fond,  and  to  whom  he  had  declared  he  would 
leave  something  at  his  death.  1  P.  Wms.  674-6. 

The  court  will  look  to  the  situation  and 
oireumstances  of  the  testator,  to  ascertain  his 
intentions  (2  Eq.  Gas.  Abr.  866 ;  2  Yes.  %\Z\ 
the  use  to  which  the  thing  devised  had  been 
applied  (3  P.  Wms.  146),  and  the  associatioo 
of  the  testator  with  one  of  the  perioni  of  llie 
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MiiM  name  to  whom  he  had  given  a  legacy, 
a  DalL  70-2 ;  2  Vera.  598  ;  1  Ibid.  81.  On 
the  same  prmciplOf  the  court  will  IooIe  to  the 
testator's  property,  In  order  to  ascertain  what 
he  iniended  to  devise.  1  Wash.  (Va.)  66,  lie. 
As,  where  he  had  no  real  estate  of  his  own,  but 
had  a  power  of  appointment  over  real  estate, 
and  devised  "  all  his  real  estate,**  it  will  pass 
the  latter,  otherwise  the  will  would  be  inopera- 
tive.    Hob.  160-6,  176  ;    8  S.  &  R.  HI,  116; 

1  Rawle  249 ;  Seaton  v,  Kuhen,  2  Ves.  jr.  589 ; 
21  Eng.  G.  L.  292.  So,  where  one  devised  all 
his  freehold  houses  in  a  street,  but  had  no  free- 
hold houses  there,  though  he  had  leased  houses 
there,  the  latter  passed  by  the  will.  1  P.  Wms. 
886 ;  21  Eng.  C.  L.  292 ;  2  Leon. ;  Gas.  temp. 
Talb.  158  ;  8  P.  Wms.  886.  It  is  sufficient,  if 
the  devise  shows  the  intention  of  the  testator 
in  substance,  though  it  is  defective  in  circum- 
stances, or  they  fail.  Hob.  82.  As,  a  devise 
of  **my  T.  farm,  in  the  occupation  of  A.**  it 
appeared,  that  only  part  was  in  his  occupation, 
yet,  as  the  T.  farm  was  a  sufficient  description, 
the  whole  passed.  1  M.  &  S.  801.  So,  where 
he  owned  a  house  in  Fourth  street,  occupied  by 
A.,  and  devised  his  house  in  Third  street,  occu- 
pied by  A.,  the  house  in  Fourth  street  passed. 

2  Wash.  (Va.)  475-6.  For  these  purposes, 
extrinsic  evidence  is  admissible,  to  correct  mis- 
takes or  remove  ambiguities,  by  referring  to 
the  facts  and  circumstances  on  which  the  will 
is  predMated,  to  apply  the  words  and  written 
intention  of  the  testator  to  the  devisee  and 
thing  devised,  and  thus  to  effectuate  the  de> 
dared  objects  of  the  testator  consistently  with 
his  will.  But  when  the  evidence  offered  does 
not  remove  the  doubt  completely,  then  it  is 
Inadmissible  (8  Gond.  Eng.  Eccl.  290 ;  4  Ibid. 
209) ;  for  if,  admitting  its  truth,  there  is  a 
doubt  on  the  words  of  the  will,  it  is  void  for 
uncertainty,  by  the  judgment  of  the  law,  and 
DO  averment  dehan  can  make  that  good  which, 
upon  consideration  of  the  deed,  is  apparent  to 
be  void.  If  the  averment  which  is  out  of  the 
will  stonds  well  with  its  words,  it  shall  be  tried 
by  the  country,  if  otherwise,  it  is  matter  of  law. 
8  Go.  155  a. 

On  a  subject  which  has  so  often  arisen  in 
courts  of  law  and  equity  as  this  has,  there  is  a 
multitude  of  cases  in  which  general  principles 
have  been  settled  or  recognised,  from  the  pass- 
age of  the  statutes  of  wills,  that  have  never 
been  departed  from ;  we  have  noticed  a  suf- 
ficient number  of  the  leading  ones,  to  enable  us 
to  come  to  a  conclusion  entirely  satisfactory  in 
their  application  to  this  case.  Here  is  a  per- 
feet  will,  duly  and  fully  proved,  which  wholly 
omits  any  disposition  of  the  land  in  question ; 
there  is  no  ambiguity  on  its  face,  which  can 
nake  it  void ;  the  revoking  clause  is  absolute, 
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unqualified  and  without  exception;  we  can, 
therefore,  establish  no  other  paper  or  part  of  a 
paper,  as  the  will  of  the  testator,  without  direct- 
ly expunging  the  clause  of  revocation.  There 
is  no  latent  ambiguity  which  arises  from  the 
application  of  the  words  of  the  will  to  the  sub- 
ject-matter of  the  devise,  or  the  person  to 
whom  it  is  devised ;  the  evidence  relied  on  does 
not ''  stand  well  with  the  words  of  the  will,'* 
it  is  wholly  extrinsic  and  dehan  the  will,  which 
as  to  the  remainder  of  the  estate  in  the  home- 
stead, contains  neither  a  devisor,  devisee,  nor 
anything  devised.  To  make  out  the  existence 
of  either,  we  must  introduce  into  the  body  of 
the  will,  a  clause  from  the  instructions,  to  whuh 
no  reference  is  made,  which  cannot  be  connect- 
ed with  it  by  any  construction,  but  is  a  new 
subject-matter  of  devise,  wholly  foreign  from 
the  will.  This  is  a  fatal  objection  to  the  title 
of  the  defendant,  which  cannot  be  removed  by 
the  court,  without  overruling  the  best  estab- 
lished rules  and  principles  of  law  in  the  con- 
of  the  statutes  of  wills,  in  England,  adopted  in 
this  country  in  their  application  to  our  own 
acts  of  assembly.  See  1  Rawle  120-1. 

If,  in  the  adjudged  cases,  we  had  found  any 
judiclHl  precedent  to  authorize  ns  to  add  this 
clause  to  the  executed  will,  we  should  have  felt 
at  liberty  to  have  followed  it,  as  it  would  have 
accorded  with  what  we  are  satisfied  was  the 
actual  intention  of  the  testator,  as  proved  by 
the  witnesses  to  the  instructions  or  rough 
draft,  as  well  as  the  general  understanding  of 
the  family,  appearing  by  their  assent  to  the  de- 
cree of  the  register's  court,  and  their  petition 
to  the  l<^Blature  to  supply  the  omission,  to  in- 
sert the  devise  in  the  will. 

But  in  every  view  which  we  can  take  of  the 
case,  there  are  difficulties  which  cannot  be 
overcome.  There  is  not  a  particle  of  evidence 
to  justify  us  in  striking  out  the  revoking 
clause  of  the  executed  will,  it  must  remain  as 
an  operative  clause ;  and  while  it  remains,  we  can 
adjudge  no  other  paper  to  be  his  will ;  if  how- 
ever this  objection  to  the  defendant's  title 
could  be  removed,  the  others  are  insuperabhs. 
The  evidence  removes  no  doubt  or  ambiguity 
which  existed  without  it ;  the  only  defect  which 
it  could  cure  is,  the  want  of  a  clause  devising 
the  homestead  ;  but  as  the  will  is  wholly  silent 
on  this  subject,  the  effect  of  the  evidence  is  to 
make  a  new  devise,  not  to  explain  a  doubtful 
phrase  or  word  in  the  will.  1  Rawle  120-1. 
This  would  be  more  than  filling  a  blank  by  ex- 
trinsic averments,  for  it  would  be  to  supply 
the  three  indispensable  requisites  of  a  will,  by 
collateral  proof  out  of  the  will,  when  the  law 
directs  that  they  shall  appear  in  writing  in  the 
body  of  the  wiU. 

That  which  it  executed  oontains  no  dispo- 
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Bition  which  ajfects  the  case :  there  is  no  devis- 
or, devisee,  or  thing  devised,  without  declaring 
the  law  to  be,  that  instructions  or  the  rough 
draft  of  a  will  are  not  superseded  by  a  perfect 
executed  instrument,  and  that  the  latter  shall 
not  be  inferred  to  a  change  of  intention  when 
they  diifer,  but  shall  be  controlled  by  the  for- 
mer. Admitting,  that  the  omission  to  transfer 
the  devise  from  the  draft  to  the  will,  was  a 
mistake  in  the  scrivener,  or  of  the  testator,  it 
is  a  case  which  has  often  occurred,  and  repeat- 
edly decided  to  be  incurable,  unless  there  is 
some  allegution  of  fraud  or  imposition  prac- 
tised on  the  testator,  neither  of  which  is  alleged 
in  this  case.  The  consequences  of  an  omission 
to  make  a  will  at  all,  or  to  dispose  of  any  par- 
ticular part  of  a  man's  estate,  is  not  to  author- 
ise a  court  and  jury  to  make  such  an  one  as 
they  may  think  he  intended  to  make,  but  omit- 
ted to  do  it  by  mistake — that  would  be  a  re- 
peal of  the  statutes  of  wills  and  introducing 
the  very  ills  against  which  they  were  intended 
to  guard,  produce  the  most  utter  confusion  iu 
titles  depending  on  dispositions  of  property 
which  were  to  operate  after  the  death  of  the 
owner.  There  may  be  cases  of  hardship  grow- 
ing out  of  the  application  of  the  law  to  special 
cttsen  of  individuals,  they,  however,  are  of  tri- 
fling  consideration,  when  contrasted  with  the 
general  mischiefs  which  would  pervade  society, 
if  there  was  no  certainty  in  the  law. 

If  men  intend  to  dispose  of  their  property 
by  will,  in  a  particular  way,  and  do  not  do  it  in 
the  manner  pointed  out  by  law,  they  die  intea- 
tate ;  the  fault  is  not  in  the  law,  it  is  in  the 
tesutor ;  the  hardship  which  it  may  cause  to 
the  intended  object  of  his  bounty,  is  not  visit- 
able on  the  administrators  of  the  law,  who  must 
act  within  the  line  defined  by  the  legislature. 
If  the  law  is  unjust,  it  must  be  amended  by  the 
legislative  department  of  the  government ;  you 
and  we  have  only  to  ascertain  what  the  law  is ; 
they  must  declare  what  it  ought  to  be.  Id  the 
decision  of  causes,  we  have  our  appropriate 
duties ;  it  is  yours  to  declare  what  facts  are 
proved  by  the  evidence  before  you :  it  is  ours 
to  declare  what  the  law  is  upon  the  evidence 
offered  or  the  facts  found.  In  this  case,  there 
18  no  queetion  of  fact ;  the  truth  of  all  the 
evidence  is  admitted  ;  it  is  upon  paper,  Rhowing 
for  itself;  it  admits  of  no  doubt.  Tou  can 
find  nothing  more  thbn  that  Edward  Brinton 
intended  to  devise  his  homestead  to  James ; 
that  he  put  that  intention  into  writing,  by  in- 
structionB  or  rough  draft,  and  intended  to  in- 
sert it  in  the  will,  but  that  by  mistake,  or  some 
other  cause,  it  wss  not  done.  Yet  you  cannot 
find  that  he  did  not  make  the  executed  will; 
that  he  did  not  revoke,  all  former  wills,  or  that 
tb$  lui  one  contains  every  clause  which  dis- 


poses of  the  remainder  to  James,  or  shows  any 
mistake  in  its  body.  The  facts  which  you  can 
find  are  out  of  the  will ;  they  cannot  be  intro- 
duced into  it  by  any  power  save  that  of  the 
testator;  they  cannot  be  deemed  a  new  will, 
as  they  existed  before  the  execution  of  the  au- 
thenticated one ;  they  cannot  amount  to  a  will 
by  themselves,  because  the  paper  is  revoked, 
nor  be  connected  with  the  existing  will,  which 
contains  not  the  least  reference  to  the  matter. 
The  law,  therefore,  adjudges  the  evidence  to 
be  entirely  insufficient  to  establish  as  the  will 
of  Edward  Brinton  any  other  paper  than  the 
one  he  executed. 

The  counsel  of  the  defendant  has  endeav- 
ored to  take  his  case  out  of  the  general  rules 
of  law,  by  the  introductory  clause,  **  as  to  what 
worldly  estate  Gud  has  been  pleased  to  bless 
me  with,  I  give  and  dispose  of  in  the  following 
nnanner,*'  which  he  considers  as  indicating  an 
intention  to  dispose  of  the  whole  estate  by  that 
will,  and  that  the  omission  to  do  it  is  an  am- 
biguity which  can  be  explained  and  cured  by 
averment  of  extrinsic  matter.  There  is  no 
authority  for  giving  such  operation  to  this 
clause,  as  to  let  m  evidence  of  a  devise  not  re- 
ferred to  in  the  will ;  the  law  is  well  settled, 
that  an  introductory  clause  will  not,  by  its  own 
force,  enlarge  an  estate  given  in  the  body  of  the 
will,  nor  for  such  purpose  be  attached  to  a 
subsequent  devising  clause,  so  as  to  give  it  a 
wider  range.  1  Rawle  416.  The  most  that 
can  be  said  is,  that  where  the  words  of  the  de- 
vise admit  of  passing  a  greater  interest  than 
for  life,  courts  will  lay  hold  of  the  intro- 
ductory clause  to  assist  them  in  ascertain- 
ing the  intention.  10  Wheat.  228-9 ;  4  W. 
0.  C.  196.  It  is  carried  down  to  the  devising 
clause,  in  order  to  show  the  intention,  but 
will  not  of  itself  give  a  fee.  8  S.  &  R.  289. 
Nor  carry  an  estate  that  is  clearly  omitted ; 
but  if  It  be  dubious  whether  it  be  omitted  or 
not,  it  will  help  the  interpretation.  1  Dall. 
226.     See  I  Rawle  416. 

In  this  case,  there  is  no  devising  clause  to 
which  the  introductory  words  can  be  carried ; 
if  we  give  them  any  effect,  it  will  be  to  make 
them  the  will  iUelf .  by  republishing  and  esUb- 
lishing  a  revoked  paper;  this  would  be  to 
overrule  all  authority,  and  to  reverse  every  set- 
tled principle  which  governs  the  construction  of 
wills,  k  clause  which  cannot  connect  a  devise 
for  life  with  one  in  fee,  cannot,  by  its  own  force, 
create  a  fee,  where  no  devise  is  made.  Besides, 
if  we  consider  it  evidence  of  the  intention  of 
the  testator  to  dispose  of  his  whole  estate,  it 
will  not  answer  the  purpose  of  the  defendant, 
for  the  declared  intention  is  to  dispose  of  it  by 
that  will,  and  not  a  former  one  ;  it  contains  no 
refet«nce  to  any  other  paper,  and  deoUres  that 
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he  dispoees  of  his  estate  in  the  following  man- 
ner— ^that  is,  as  the  will  directs,  and  none  other. 
The  utmost  meaning,  therefore,  of  which  it  is 
susceptible,  is  to  show  that,  as  to  the  land  in 
question,  he  had  not  fully  executed  his  first 
intention  declared  in  the  beginning  of  the  will ; 
in  other  words,  he  has  not  devised  the  fee-sim- 
ple, and  has  left  it  to  be  distributed  according 
to  law.  It  is  lastly  contended,  that  connecting 
the  other  evidence  with  the  executed  will,  such  a 
case  is  presented,  as  will  authorize  the  court  to 
make  it  conform  to  the  evident  intention  of 
the  testator.  As  a  court  of  law,  we  have  no 
power  to  reform  any  instniments ;  we  must 
decide  upon  them  according  to  their  legal  con- 
struction, effect  and  operation,  apparent  on 
their  face,  or  with  the  aid  of  such  evidence  as 
is  admissible,  by  the  rules  of  law,  to  explain 
them.  Courts  of  equity  will  reform  iubtvu- 
ments  made  to  carry  into  effect  the  contracts 
and  agreements  of  parties,  according  to  their 
original  intention ;  the  agreement,  being  the 
standard  of  right  and  equity  between  the  par- 
ties, will  be  carried  into  effect,  notwithstand- 
ing any  defect  in  the  instrument  adopted  as  its 
execution.  Tet  where  an  instrument  has  been 
deliberately  executed  by  the  parties,  under  a 
mistaken  opinion  of  both  as  to  its  legal  effect, 
a  court  of  equity  will  not  reform  it,  though  it 
fails  to  effectuate  their  intention.  1  Pet.  1, 17. 
But  there  is  no  analogy  between  these  and 
cases  of  wills ;  there  is  no  antecedent  or  exist- 
ing standard  by  which  to  reform  the  instru- 
ment made  to  carry  into  effect  the  final  and 
Ust  will  of  a  testator ;  unlike  a  contract  or 
agreement,  which  requires  the  meeting  of  two 
minds  to  give  it  efficacy ;  a  will  is  the  written 
declaration  of  the  party,  proved  by  two  wit- 


nesses to  be  a  testamentary  disposition  of  the 
testator's  property.  It  then  becomes  its  own 
standard ;  the  only  evidence  of  the  will  and 
volition  of  the  testator  which  a  court  of  law  or 
equity  can  notice.  The  intention  must  be 
found  in  its  body,  and  when  once  ascertained, 
cannot  be  altered  by  any  other  power  than  that 
which  formed  and  expressed  it  in  writing. 

In  cases  of  contracts,  courts  of  equity  act 
upon  the  conscience  of  a  party,  by  compelling 
him  to  execute  it  in  good  faith,  according  to 
the  intention  with  which  it  is  made,  but  they 
do  not  assume  the  power  of  altering  or  reform- 
ing original  agreements  differently  from  the 
intention  of  the  parties,  the  extent  of  their 
power  is  to  Correct  any  instrument,  reducing  it 
to  writing  or  executed  to  carry  it  into  effect, 
contrary  to  the  true  meanmg  and  intention  of 
the  contracting  parties.  In  cases  on  wills,  the 
executed  declaration  of  intention,  made  accord- 
ing to  the  forms  and  solemnities  enjoined  by 
law,  is  the  standard  of  right,  by  all  the  rules 
of  law  as  well  as  equi'^y,  between  the  heir-4it-law 
and  the  devisee,  which  no  court  can  alter,  mod- 
ify, construe  or  reform,  on  any  other  evidence 
of'  intention  than  can  be  collected  from  its 
words,  as  the  testator  has  made  and  declared 
it.  So  all  courts  and  juries  are  bound  to  take 
and  respect  it,  as  his  last  will  and  testament, 
revoking  all  others,  and  passing  only  such  es- 
tate as  it  professes  to  dispose  of,  or  such  as  by 
construction  can  be  brought  within  its  provis- 
ions. We  must  take  this  will  as  we  find  it, 
and  notwithstanding  any  evidence,  which  has 
been  received,  feel  bound  to  declare,  that  it 
does  not  devise  the  property  in  question  to  the 
defendant. 
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*Thb  Bank  of  the  United  States,  Appellants,  v.  Elxzabsth  Lbb, 
Edmund  J.  Leb  and  Richard  Sioth,  Appellees. 

Deed  of  trust — Statute  of  frauds. 

B.  B.  L.,  in  1809,  then  residing  in  Yirginia,  for  a  valuable  consideration,  made  a  conveyance,  in 
trust  for  the  benefit  of  his  wife,  of  certain  personal  property  and  slaves,  which  deed  was  duly 
recorded  according  to  the  provisions  of  the  act  of  the  legislature  of  Virginia  ;  the  property 
thus  conveyed  remained  in  the  possession  of  the  husband  and  wife,  while  they  resided  in  Vir- 
ginia; and  in  1814,  R.  B.  L.  removed  to  the  district  of  Columbia,  with  his  wife  and  family, 
and  brought  with  him  the  slaves  and  property  so  conveyed  in  trust.  In  1817,  R  B.  L.  bor- 
rowed a  sum  of  money  of  the  Bank  of  the  United  States,  on  bis  promissory  note,  indorsed  by 
one  of  the  trustees  named  in  the  deed  of  trust  of  1 809 ;  at  the  time  the  loan  was  made,  R.  B. 
L.  executed  a  deed  of  trust  of  eleven  slaves,  and  among  them  were  the  slaves,  and  the  house- 
hold  furniture,  conveyed  by  the  deed  of  1809,  to  secure  the  bank  for  the  amount  of  the  loan. 
In  1827,  R.  B.  L.  died,  entirely  insolvent ;  during  his  residence  in  Washington,  being  in 
reduced  circumstances,  he  sold  some  of  the  slaves  conveyed  by  the  deed  of  1809,  for  the  sup- 
port of  his  family  ;  without  objection  by  his  wife  or  her  trustees.  In  1884,  the  debt  to  the 
bank  being  unpaid,  a  bill  was  filed  against  Mrs.  £.  L.,  the  wife  of  R.  B.  L.,  and  the  tnisteeii 
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in  order  to  compel  the  surrender  of  the  remainiDg  slaves,  and  the  household  furniture,  to  the 
trustees  for  the  bank,  for  the  sale  of  the  same,  to  satisfy  the  debt  due  to  the  bank ;  Md, 
that  the  deed  of  1809,  vesting  the  property  in  Mrs.  L.*s  trustees,  was  effectual,  according  to 
the  Uws  of  Virginia,  to  protect  the  title  thereto,  against  the  subsequent  creditors,  or  pur- 
chasers from  R.  B.  Lee ;  and  that  the  removal  of  R.  B.  L.  and  his  wife  into  the  district  of 
Columbia,  with  the  property  conveyed  to  the  trustees  for  the  use  of  Mrs.  L.,  did  not  affect  or 
impair  the  validity  of  the  deed  of  trust.' 

A  fiberal  construction  should  be  given  to  the  clause  of  the  Virginia  statute,  for  the  suppression 
of  fraud ;  this  is  the  well-established  rule  in  the  construetion  of  the  statute  of  Slizabeth,  which 
the  first  section  of  the  Virginia  statute  substantially  adopts. 

If  A.  sells  or  conveys  his  lands  or  slaves  to  B.,  and  then  produces  to  another  his  previous  paper 
title,  and  obtains  credit  on  the  goods  or  lands,  by  pledging  them  for  money  loaned,  he  is  guilty 
of  fraud  ;  and  if  the  true  owner  stands  by,  and  does  not  make  his  title  known,  he  will  be 
bound  to  make  good  the  contract,  on  the  principle,  that  he  who  holds  his  peace  when  he  ought 
to  have  spoken,  shall  not  be  heard  now  that  he  should  be  silent ;  he  is  deemed,  in  equity,  a 
party  to  the  fraud. 

United  Sutes  Bank  v.  Lee,  5  Cr.  G.  C.  819,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  district  of  Columbia  and  county  of 
Washington.  The  appellant  filed  a  bill  in  the  circuit  court,  stating,  that  in 
1817,  Richard  Bland  Lee  represented  himself  to  be  the  owner  of  certain 
after-mentioned  property,  then  in  his  possession  ;  that  he  applied  to  the 
bank  for  a  loan  of  $d()Ou,  and  offered  to  convey  the  said  property  in  trust, 
to  secure  the  repayment  of  said  sum  of  money ;  that  the  loan  was  made, 
and  a  deed  of  trust  executed  and  delivered,  on  the  11th  June  1817,  to 
Richard  Smith,  as  trustee  ;  that  the  said  Lee  died  in  1827,  intestate  and 
insolvent,  leaving  said  debt  unpaid  ;  that  no  administration  was  taken  on 
his  estate  ;  that  his  widow,  Elizabeth  Lee,  the  defendant,  had  taken  posses- 
sion of  said  property,  and  withheld  it  from  said  trustee,  alleging  that  it  had 
been  previously  conveyed  by  her  said  husband,  in  January  1809,  to  trustees, 
for  her  use. 

The  bill  charged,  that  the  said  deed  of  the  9th  January  1809,  if  ever 
made,  was  a  voluntary  and  fraudulent  deed  ;  and  therefore,  void  against 
the  complainants,  who  were  bond  fide  purchasers,  for  a  ^valuable  r^c.^^ 
consideration,  without  notice  ;  that  the  considerations  expressed  in  I- 
the  said  deed  were  false,  or,  if  true,  insufficient  to  give  it  solidity  ;  that  at 
the  date  of  the  said  deed,  Richard  Bland  Lee  was  largely  indebted,  and 
incompetent  at  law  to  make  the  same  ;  that  if  the  said  deed  had  every  legal 
requisite,  it  was  executed  in  Virginia,  and  never  was  recorded  in  Washington 
county,  in  the  district  of  Columbia,  to  which  place  the  said  Lee  and  his  wife 
removed,  bringing  with  them  the  said  property,  nor  was  other  notice  given 
to  the  public  there  of  its  existence  ;  that  E.  J.  Lee,  the  surviving  trustee  in 
the  deed  of  the  9th  January  1809,  and  Mrs.  Lee  herself,  knew  that  the  com- 
plainant bad  loaned  the  $6000  to  Richard  Bland  Lee,  upon  his  representa- 
tions that  he  was  the  owner  of  the  said  property,  and  that  Richard  Bland 
lice  had  conveyed  the  same  to  Richard  Smith,  to  secure-the  payment  of  the 
said  sum  of  money  ;  and  never  communicated  to  the  complainants,  or  to 
Smith,  until  several  years  after  the  death  of  Richard  Bland  Lee,  the  exist- 
ence of  the  deed  of  the  9th  January  1809.  The  bill  prayed  that  the  deed  of 
the  9th  January  might  be  produced,  the  execution  thereof  and  the  recitals 

1 8.  F.  Speed  V.  May,  17  Penn.  St.  91 ;  Reid  tr.  Gray,  87  Id.  508;    Ockerman  v.  CroM,  M 
v.  T.  20 ;  J>e  Lane  v.  Moore,  14  How.  868. 
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thereiD  fally  proved  ;  and  that  it  might  be  declared  fraudulent  and  void 
against  the  complainants. 

Elizabeth  Lee,  in  her  answer,  admitted  the  loan,  and  the  execution  of 
the  deed  to  Richard  Smith,  but  averred,  she  was  ignorant  of  its  execution, 
until  long  after  it  had  been  delivered,  and  never  consented  thereto  ;  she 
denied  any  knowledge  of  the  representations  made  by  Richard  Bland  Lee, 
respecting  the  ownership  of  said  property,  when  he  applied  for  the  loan. 
She  said,  that  on  the  9th  January  1809,  she  and  her  husband,  then  living, 
and  having  a  long  time  before  dwelt,  in  Fairfax  county,  Virginia,  and  the 
property  in  the  deed  mentioned  therein  being  in  the  said  county,  she  agreed 
with  her  husband  to  relinquish  her  right  of  dower  in  certain  lands  in  Spot- 
sylvania county,  Virginia,  in  which  her  husband  held  five-eighths  of  8000 
acres;  and  also  to  convey  her  right  in  certain  Fairfax  land,  containing 
2100  acres,  her  separate  property,  to  trustees,  to  secure  a  debt  of  $10,0*34.28, 
due  from  her  husband  to  Judge  Washington  ;  in  consideration  of  which,  and 
of  her  execution  of  the  conveyances  and  relinquishment  of  her  dower,  her 
husband  agreed  to  convey  to  E.  J.  Lee,  William  Maffit  and  R.  Coleman, 
certain  slaves,  Ssc,  of  which  those  mentioned  in  the  bill  of  complaint  were 
part,  for  her  use ;  that  it  was  agreed,  that  her  said  husband  should  be 
authorized  to  sell  any  part  of  the  said  property,  with  consent  of  a  majority 
of  the  said  trustees,  provided  he  should  convey  to  the  said  trustees  other 
property,  to  the  full  value  of  that  sold.  She  averred,  that  in  execution  of 
this  agreement,  and  in  consideration  of  the  deed  of  the  slaves,  &c.,  of  the 
9th  January  1809,  she  executed  the  deed  of  the  Spotsylvania  land,  and 
relinquished  her  dower  therein  ;  that  on  the  9th  January  1809,  she  conveyed 
the  land  in  Fairfax,  to  secure  Judge  Washington's  debt ;  and  on  the  same 
•lAol  ^*y'  *^^^  husband,  in  fulfilment  of  his  part  of  the  agreement, 
-I  made  and  executed  the  deed  of  the  9th  January  1809,  to  E.  J.  Lee, 
Maffit  and  Coleman,  of  the  slaves,  &c. ;  which  deed  was  duly  proved  and 
recorded  in  Fairfax  county  court,  within  eight  months  from  its  date  ;  in 
which  said  county,  she  still  continued  for  some  time  to  reside  with  her  hus- 
band, and  where  she  continued  to  hold  the  said  property.  [The  deeds  were 
exhibited  with  the  answer.]  She  declared  the  agreement  to  have  been  bond 
fidey  and  without  fraud,  and  claimed  to  be  the  owner  of  said  property.  She 
admitted,  her  husband  sold  part  of  the  property,  with  the  consent  of  her 
trustees,  and  other  part,  under  the  pressure  of  great  distress,  without  their 
consent,  after  they  removed  to  Washington  ;  that  her  husband  died  in 
1827  ;  that  they  lived  together  until  his  death  ;  and  that  her  possession  of 
the  property,  being  domestic  servauts  and  household  furniture,  could  not  be 
separated  from  his,  and  was  consistent  with  the  deed. 

The  case  is  stated  more  at  large  in  the  opinion  of  the  court.  The  circuit 
court  decreed  that  the  bill  should  be  dismissed  ;  and  the  complainants  prose- 
cuted this  appeal. 

For  the  appellant,  Goose  and  Sergeant  contended  : — 

L  That  the  deed  of  9th  January  1809,  was,  from  the  beginning,  fraudu- 
lent and  void.  1.  Because  on  the  face  of  said  deed,  no  valid  consideration 
appears  ;  but  the  same  is  voluntary,  by  a  person  largely  indebted,  in  favor 
of  his  wife  and  children.  2.  Because  no  such  agreement  as  is  set  forth  iu 
defendant  Elizabeth  Lee's  answer,  is  proved  ;  although  put  in  issue  by  the 
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pleftdingSy  and  strict  proof  is  required  by  the  complainants.  8.  Because  it 
is  admitted,  that  the  property  recited  in  said  deed  to  have  been  conveyed 
to  Turner  and  others,  was  merely  conveyed,  by  way  of  mortgage,  to  secure 
a  debt  due  to  Judge  Washington  ;  which  debt  has  been  paid  from  other 
sources,  and  the  said  property  so  mortgaged  has  been  exonerated  from  said 
incumbrance.  4.  Because  no  such  deed  as  is  recited  in  the  deed  of  9th 
January  1809,  as  having  been  then  made  to  Ludweil  Lee,  appears  ever  to  have 
been  executed.  6.  Because  the  deed  qf  16th  July,  1809,  from  R.  B.  Lee, 
and  Elizabeth  his  wife,  to  Ludweil  Lee,  does  not  correspond  with  the  descrip- 
tion in  the  recital  of  the  deed  of  9th  January  1809. 

n.  Because  the  continued  possession,  use  and  enjoyment  by  said  R.  B. 
Lee,  of  the  said  property,  purported  to  be  conveyed  by  the  deed  of  9th 
January  1809,  was  evidence  of  a  continued  ownership  ;  and  avoids  said  deed 
as  against  subsequent  bond  fide  purchasers  and  creditors,  without  notice. 

IIL  That  said  deed,  so  executed  in  Virginia,  will  not  validate  the  pos- 
session, use  and  enjoyment  of  said  property  in  the  city  of  Washington. 

lY.  Because  the  whole  case  exhibits  a  case  of  gross  and  palpable  fraud 
which  ought  not  to  stand  in  a  court  of  equity. 

*For  the  appellees,  Marhury  and  Cooke  insisted,  that  the  deed  of  .^ 
January  9th,  1809,  is  valid  against  the  complainants.  That,  consid-  L  ^^^ 
ered  as  a  voluntary  settlement,  it  is  good  against  the  complainants,  they 
being  subsequent  creditors.  That  the  said  deed  was  made  for  good  and  val- 
uable considerations  between  the  parties.  That  there  is  no  evidence  to  charge 
Mrs.  Lee,  or  her  trustee,  with  any  fraudulent  practice  on  the  complainants, 
in  the  concealment  of  their  title  to  the  property,  at  any  time.  That  the  pos- 
session of  Richard  Bland  Lee,  after  his  removal  to  the  district  of  Columbia, 
was  consistent  with  the  deed,  and  the  necessary  consequence  of  his  relation 
to  Mrs.  Lee.  That  it  was  not  necessary  to  record  the  deed  in  the  district  of 
Columbia,  on  the  removal  of  the  parties  and  of  the  property  to  Washington 
city.  That  the  power  reserved  to  Mr.  Lee,  to  dispose  of  the  property  with 
the  consent  of  the  trustees,  is  not  a  badge  of  fraud  ;  and  does  not  affect  the 
validity  of  the  deed  in  which  that  power  is  reserved.  That  the  sale  by  Rich- 
ard Bland  Lee  of  portions  of  the  said  trust  property,  without  the  assent  of  the 
trustees,  cannot  aiffect  the  title  of  Mrs.  Lee  to  that  part  which  he  did  not  sell. 

Catron,  Justice,  delivered  the  opinion  of  the  court. — ^^Fhe  bill  alleges,  as 
a  principal  ground  of  relief,  fraud  in  fact,  in  the  inception  of  the  conveyance 
sought  to  be  set  aside  ;  this  being  denied  by  the  answers,  it  is  incumbent 
that  fraud  in  fact  should  be  proved  by  the  complainants  ;  and  which,  they 
insist,  is  established  by  the  proofs.  As  the  pleadings  and  exhibits  furnish 
almost  the  entire  evidence,  it  becomes  material  to  set  them  out  to  a  consid- 
erable extent.  And  in  extracting  the  facts,  from  which  it  is  supposed  we 
are  authorized  to  infer  fraud,  it  must  be  done  with  reference  to  the  bearing 
of  the  local  and  peculiar  laws  of  Virginia  on  the  transaction. 

It  appears,  that  in  1817,  Richard  Bland  Lee,  the  husband  of  Elizabeth 
Lee,  the  respondent,  borrowed  from  the  Bank  of  the  United  States,  at  their 
office  of  discount  at  Washington,  $6000  on  his  note  at  sixty  days  (renewable 
at  the  pleasure  of  the  bank),  and  indorsed  by  Edmund  J.  Lee  and  Walter 
Jones  ;  and  further  to  secure  the  repayment  of  the  money,  executed  a  deed 
of  trust  for  eleven  slaves,  and  sundry  household  goods,  valued  at  $7200,  to 
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Richard  Smith,  the  cashier  of  office  of  discount,  with  power  to  the  trustee 
to  sell,  in  default  of  payment,  after  giving  thirty  days'  notice.  The  deed 
also  pledged  some  outstanding  claims,  not  necessary  to  be  noticed,  as  they 
proved  to  be  of  no  material  value.  The  debt  not  having  been  paid,  after 
long  indulgence,  suit  was  brought,  and  a  recovery  had,  against  Richard 
Bland  Lee,  and  Walter  Jones,  one  of  the  indorsers  ;  but  no  part  of  the  judg- 
ment has  been  satisfied. 

In  1834,  the  president,  directors  and  company  of  the  bank  filed  their  bill 
*i  1 1 1  ^S^^"^^  Edmund  J.  Lee,  Elizabeth  Lee  and  Richard  Smith,  the  *trus- 
-l  tee  ;  alleging  that  Richard  Bland  Lee  died  in  1827  intestate  ;  that  no 
one  had  administered  on  his  estate,  and  that  Elizabeth  Lee  had  converted 
the  slaves  and  household  goods  to  her  own  use,  after  the  death  of  her  hus- 
band ;  that  she  was  executrix  in  her  own  wrong,  and  bound  to  pay  the  debt ; 
but  refused  to  do  so,  asserting  the  property  pledged  to  pay  the  bank  debt 
by  her  late  husband,  had  been  conveyed  by  him,  as  early  as  1809,  to  Ed- 
mund J.  Lee,  William  Maffit  and  Richard  Coleman,  in  trust  for  the  sole  and 
separate  use  of  the  said  Elizabeth  ;  that  she  had  exhibited  the  deed  to  the 
complainants,  but  which  they  aver  was  voluntary,  fraudulent  and  void,  as 
against  them,  because  they  were  purchasers  for  a  valuable  consideration,  with- 
out notice  of  such  deed  ;  as  also  creditors  of  Richard  Bland  Lee,  the  grantor. 
That  the  considerations  set  forth  in  the  deed  are  not  truly  stated  ;  but,  if  truly 
stated,  they  are  wholly  insufficient  to  give  validity  to  the  same.  That  Rich- 
ard Bland  Lee,  at  the  date  of  the  deed  in  1809,  was  largely  indebted,  and 
incompetent  in  law  to  make  such  deed  for  the  benefit  of  his  wife  and  family. 
That  if  the  deed  was  duly  executed,  and  upon  legal  and  adequate  consider- 
ations, when  made,  yet  the  same  was  executed  in  the  commonwealth  of  Vir- 
ginia ;  that  the  trustees  had  never  acted  under  it,  or  taken  possession  of  the 
property  embraced  in  it ;  but  had  suffered  Richard  Bland  Lee,  the  grantor, 
at  ail  times,  and  without  interruption,  from  the  date  of  the  deed  to  the  time 
of  his  death,  to  retain  possession  of  the  property,  and  to  use,  enjoy  and  dis- 
pose of  the  same,  and  hold  himself  out  to  the  world  as  the  true  and  absolute 
owner ;  and  especially,  that  the  trustees  had  permitted  the  grantor  to  bring 
the  slaves  and  furniture  from  Virginia  to  the  district  of  Columbia  and 
county  of  Washington,  about  the  year  1814,  and  there  to  continue  his  use 
and  enjoyment  of  the  same,  as  if  he  were  the  absolute,  entire  and  unquali- 
fied owner  thereof.  That  the  deed  was  never  recorded  in  the  county  of 
Washington,  nor  notice  given  to  the  public,  or  the  complainants,  of  its  exist- 
ence, during  the  lifetime  of  Richard  Bland  Lee,  nor  for  some  years  after 
his  death ;  but  he  was  permitted  to  obtain  credit  and  contract  debts  upon 
the  faith  of  his  being  the  sole  and  absolute  owner  of  the  slaves  and  goods 
described  in  the  deed  ;  and  permitted  to  sell  and  dispose  of  parts  of  the 
same,  without  any  assertion  of  right  or  title  on  the  part  of  the  trustees  or 
said  Elizabeth  ;  and  that  Edmund  J.  Lee,  the  only  surviving  trustee,  and 
the  said  Elizabeth,  knew  that  the  complainants  had  made  the  loan  of  the 
96000  to  Richard  Bland  Lee,  in  the  full  faith  that  he  was  the  real  and  un- 
qualified owner  of  the  property  ;  and  knew  he  had  made  and  executed  the 
deed  of  trust  to  Richard  Smith,  to  secure  the  repayment  of  the  money  ;  yet 
they  did  not  communicate  to  the  complainants  the  existence  of  the  deed 
made  for  the  benefit  of  the  said  Elizabeth,  during  the  lifetime  of  Richard 
Bland  Lee,  nor  until  several  years  after  his  death  ;  nor  did  said  Edmund  J. 
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Lee,  or  Elizabeth,  intimate  in  any  manner,  or  give  the  complainants,  or  their 
trustee,  reason  to  suspect,  that  there  was  any  defect  in  the  title  derived  tinder 
the  deed  to  Richard  Smith  ;  nor  that  Edmund  J.  *Lee,  or  Elizabeth,   -^ 
had  any  title  or  claim,  or  pretended  to  have,  to  the  slaves  and  fur-   1- 
niture. 

The  foregoing  allegations  present  two  aspects:  1st,  That  the  deed  of 
1809  was  fraudulent  and  void  in  its  inception  ;  and  2d,  That  if  valid  in  Vir- 
ginia, it  not  having  been  recorded  in  the  county  of  Washington  (formerly 
a  part  of  Maryland),  and  the  continued  possession  of  the  property  covered 
by  it  having  remained  with  the  grantor,  both  in  Virginia  and  here,  up  to 
the  time  of  his  death  ;  was  such  a  fraud  upon  creditors  of,  and  purchasers 
from,  Richard  Bland  Lee,  as  to  destroy  the  effect  of  the  conveyance. 

The  deed  of  1809,  amongst  other  things,  sets  forth  that  Richard  Bland 
Lee  owed  Judge  Washington  $10,034.28  ;  and  as  a  part  of  the  consideration, 
Mrs.  Lee  had  joined  her  husband  in  a  mortgage  to  trustees  for  Judge  Wash- 
ington's use,  pledging  her  separate  estate  to  secure  the  debt.  These  specific 
facts  the  bill  does  not  set  forth  ;  but,  by  way  of  interrogatory,  asks  the 
defendants  to  answer,  whether  the  debt  mentioned  in  said  deed,  as  being  due 
to  Judge  Washington,  had  ever  been  paid  ;  by  whom,  and  from  what  funds  ; 
and  the  respondents  are  required  to  produce  the  deed.  It  also  appears,  that 
the  complainants  commenced  an  action  of  replevin  against  Mrs.  Lee  for  the 
slaves  and  household  goods  ;  and  which  was,  by  an  agreement  of  the  paities, 
suspended  until  the  termination  of  this  suit. 

Edmund  J.  Loe  answers,  that  the  deed  of  1809  was  executed  by  Richard 
Bland  Lee,  to  himself  and  others,  as  trustees  for  Elizabeth  Lee,  the  wife  of 
said  Richard  Bland  Lee  ;  that  it  sets  forth  the  true  consideration  for  the 
same ;  that  the  respondent  is  tho  only  surviving  trustee  ;  that  he  never  did 
give  notice  to  the  complainants  of  the  existence  of  the  deed  ;  but  that  he 
did  not  know,  until  shortly  before  Richard  Bland  Lee's  death,  that  he  had 
made  the  deed  of  trust  to  Richard  Smith;  which  never  received  respondent's 
assent.  That  he  cannot  state,  from  general  recollection,  how  the  debt  due 
to  Judge  Washington  was  paid  ;  but  it  is  his  impression,  it  was  paid  either 
by  stock  in  the  Bank  of  Alexandria,  which  belonged  to  Elizabeth  Lee,  and 
was  held  in  trust  for  her,  by  her  brother,  Zaccheus  Collins,  deceased  ;  or  by 
a  sale  of  part  of  the  farm  called  Langley. 

Elizabeth  Lee  answers,  that  the  loan  of  $6000  was  made  by  the  bank  as 
charged  ;  but  that  she  was  ignorant  of  the  execution  of  the  deed  of  trust  to 
Richard  Smith,  to  secure  the  repayment  of  the  money,  until  long  after  the 
deed  had  beea  delivered  and  the  loan  made  ;  denies  she  ever  assented  thereto, 
or  waived  her  rights  to  the  slaves,  or  any  part  of  the  property  purporting  to 
have  been  conveyed  by  the  deed.  Admits  the  recovery  of  the  judgment  as 
alleged  ;  and  that  Richard  Bland  Lee  died  in  1827,  intestate  and  insolvent ; 
and  that  no  one  has  administered  on  his  estate.  And,  further  answering, 
says,  that  on  the  9th  day  of  January,  in  the  year  1809,  the  said  Richard  B. 
Lee  and  this  respondent,  then  dwelling,  and  having  for  a  long  time  before 
dwelt,  in  the  county  of  Fairfax,  in  the  state  of  Virginia,  and  the  slaves  and 
other  personal  *property  hereinafter  mentioned,  then  being  in  the  r^,,-,, 
said  county,  she  agreed  with  the  said  Richard  to  relinquish  her  right  ^ 
of  dower  in  a  certain  tract  of  land,  in  the  county  of  Spotsylvania,  in  the 
oommonwealtb  of  Virginia,  on  the  Rappahannock  river,  containing  8000 
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acres,  more  or  less,  of  five  undivided  eighth  parts,  of  which  the  said  Richard 
Bland  Lee  was  seised  in  fee-simple,  and  to  join  the  said  Richard  in  a  con- 
veyance thereof  to  Ludwell  Lee.  She  also,  on  the  same  day,  agreed  to  join 
her  said  husband  in  the  execution  of  a  deed  of  trust  to  Henry  Smith  Turner, 
Thomas  Blackburn  and  Bushrod  Washington,  jun.,  conveying  to  them  two 
tracts  of  land  in  the  said  county  of  Fairfax,  one  situated  on  the  river  Poto- 
mac, near  the  Little  Falls  thereof,  containing  1600  acres,  more  or  less  ;  the 
other  being  the  estate  on  which  the  said  Richard  and  this  respondent  then 
resided,  containing  530  acres,  more  or  less  ;  which  tracts  of  land  were  then 
held  in  trust  for  this  respondent ;  which  last-mentioned  conveyance  was  to 
be  made  to  the  said  Turner  and  others,  in  trust  to  secure  the  payment  of  the 
sum  of  $10,034.28,  due  from  the  said  Richard  to  the  Honorable  Bushrod 
Washington.  And  in  consideration  of  the  execution  of  the  said  conveyance 
by  this  respondent,  and  of  her  thereby  relinquishing  her  dower  in  the 
said  Spotsylvania  lands,  and  her  right  to  the  said  lands  in  Fairfax,  the  said 
Richard,  on  his  part,  agreed  to  convey  to  Edmund  J.  Lee,  William  Mafiit 
and  Richard  Coleman,  all  the  household  and  kitchen  furniture,  carpeting, 
beds,  bedsteads,  bed  furniture,  plate,  chinaware,  glass,  tables,  chairs,  table 
linen,  carpets,  sideboards,  bureaus,  wardrobes,  and  all  kinds  of  furniture, 
then  in  their  said  dwelling-house  and  kitchen  ;  estimated  to  be  worth  $1600 ; 
and  the  following  slaves,  that  is  to  say,  John,  and  his  wife  Alice,  and  their 
children  Patty,  Betty,  Henry,  Charles,  Johnny,  Margaret,  Milly  and  Frank  ; 
Ludwell,  and  his  wife  Nancy,  and  their  children  Caroline,  Harriet,  Frederick, 
Ludwell  and  Barbara ;  Henny,  and  her  child  Eleanor ;  Rachel,  and  her  child 
Rachel ;  two  sisters,  Kitty  and  Letty,  and  their  brothers,  Alexander  and 
Alfred ;  George  (a  blacksmith),  Harry  (a  carpenter),  Harry  (a  wagoner), 
Tom  (a  carter),  Thornton  (a  cook),  Samuek  (a  smith),  and  John  (a  plough- 
boy)  ;  t  J  be  held  by  the  said  E.  J.  Lee,  William  Maffit  and  Richard  Cole- 
man, and  the  survivors  and  survivor  of  them,  and  the  executors  and  admin- 
istrators of  such  survivor,  in  trust,  for  the  use  of  this  respondent,  during  her 
life ;  and  after  her  death,  to  pass  to  her  heirs-at-law,  provided  she  died 
intestate,  or  to  such  persons  as  she  might  bequeath  the  same  to,  by  her  last 
will  and  testament,  so  as  she  should  make  the  same  pass  fully  and  completely, 
and  without  limitation  or  condition,  to  her  heirs  or  legatees  :  It  was  fur- 
ther agreed  by  the  said  Richard  and  this  respondent,  that  the  said  Richard 
should  be  authorized,  at  any  time  during  his  life,  to  sell  or  otherwise  dispose 
of  any  part  of  the  said  slaves  and  furniture,  with  the  consent  of  a  major- 
ity of  the  said  trustees,  or  of  the  survivors  or  survivor  of  them,  or  of  ^he 
,^  ,  executors  or  administrators  of  the  last  •survivor,  pro.vided  the  said 
J  Richard  should  convey  to  the  said  trustees,  or  to  the  survivors  or  sur- 
vivor, or  the  executors  or  administrators  of  the  last  survivor,  other  property, 
real  or  personal,  to  the  full  value  of  the  said  furniture  or  slaves  so  sold  or 
disposed  of.  And  it  was  further  agreed,  that  if  the  said  Richard  should 
fully  pay  the  said  debt  to  the  Honorable  Bushrod  Washington,  without  sell- 
ing any  part  of  the  lands  to  be  conveyed  to  the  said  Henry  S.  Turner  and 
others,  in  trust,  as  aforesaid,  and  then  held  in  trust  for  the  said  Elizabeth, 
then  that  the  conveyance  to  be  made  as  aforesaid,  to  the  said  E.  J.  Lee, 
William  Maffit  and  Richard  Coleman,  should  become  null  and  void,  aa 
to  the  slaves  Ludwell,  Thornton,  Henry,  Butler,  Tom,  Samuel,  Jack  and 
Eleanor. 
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And  the  said  Elizabeth  avers,  that  in  exeoution  of  the  said  agreement, 
and  in  consideration  of  the  conveyance,  by  the  terms  thereof  to  be  made  to 
the  said  E.  J.  Lee,  William  Maffit  and  Richard  Coleman  for  her  use,  in 
manner  and  on  the  terms  aforesaid,  she  did,  on  the  16th  day  of  Jaly  1809, 
in  due  form  of  law,  with  the  said  R.  B.  Lee,  execute  and  deliver  to  the  said 
Ladwell,  a  conveyance  in  fee  of  the  said  lands  in  Spotsylvania,  thereby 
relinquishing  her  claim  of  dower  therein.  And  did,  with  the  said  Richard, 
in  due  form  of  law,  on  the  9th  day  of  January  1809,  execute  and  deliver  to 
the  said  Henry  S.  Turner,  Thomas  Blackburn  and  Bushrod  Washington, 
Jan.,  a  deed  for  the  said  lands  in  Fairfax  county,  whereby  she  conveyed  her 
right  to  the  said  lands  last  mentioned,  to  the  said  Turner  and  others,  in 
trust,  to  secure  the  payment  of  the  said  debt,  due  from  the  said  Richard  B. 
Lee  to  the  Honorable  Bushrod  Washington,  in  the  manner  provided  by  the 
said  agreement.  And  that  the  said  Richard  did,  on  the  same  day,  in  execu- 
tion of  the  said  agreement  on  his  part,  execute  and  deliver  to  the  said  E.  J. 
Lee,  William  Maffit  and  Richard  Coleman,  a  conveyance,  whereby  he  trans- 
ferred and  conveyed  to  them  the  said  slaves  and  furniture  before  mentioned, 
to  be  held  in  trust  for  this  respondent,  in  the  manner  and  on  the  terms  be- 
fore stated,  which  said  deed  was  duly  proved  and  recorded,  within  eight 
months  from  the  date  thereof,  in  the  county  court  of  the  county  of  Fairfax, 
in  which  the  said  Richard  and  this  respondent  continued  still  to  reside, 
and  in  which  the  said  slaves  and  furniture  still  remained.  And  this  defendant 
herewith  exhibits  the  said  three  deeds  severally,  marked,  Exhibits,  No.  1, 
No.  2,  and  No.  3.  This  respondent  avers,  that  the  said  agreement  before 
mentioned,  was  made  between  the  said  Richard  and  her ;  and  the  said  deeds 
executed  in  pursuance  thereof,  fairly  and  bondfide^  without  any  intention  to 
defeat,  defraud,  hinder  or  delay  any  creditor  of  the  said  Richard.  She  is 
advised  and  insists,  that  they  were  duly  proved  and  recorded,  according  to 
the  laws  of  the  state  of  Virginia,  and  that,  under  the  same,  she  is  a  bond 
fide  purchaser  of  the  said  slaves  and  furniture,  according  to  the  terms  of  the 
said  deed  to  E.  J.  Lee  and  others  ;  and  that  the  said  deed  fully  protects  her 
in  the  right  to  the  said  property  conveyed,  according  to  the  terms  thereof, 
against  all  creditors  of  the  said  Richard,  and  all  purchasers  *subse-  _ 
quently  to  the  date  thereof.  And  this  respondent  has  before  here  with  ^ 
exhibited,  as  part  of  her  answer  to  said  deed,  with  the  certificate  of  proof 
and  record  thereof,  by  the  clerk  of  the  county  court  of  Fairfax  county, 
marked  Exhibit  No.  3.  This  respondent  admits,  that  no  sale  of  the  Fairfax 
lands  was  made  under  the  said  deed  to  Henry  S.  Turner  and  others  ;  she, 
therefore,  makes  no  claim  to  the  slaves,  Ludwell,  Thornton,  Henry,  Butler, 
Tom,  Samuel,  Jack  and  Eleanor  ;  that  none  of  the  said  last  mentioned  slaves 
are  in  her  possession  or  subject  to  her  control,  nor  were  they  so,  when  the 
complainants  issued  out  their  writ  of  replevin  in  their  bill  mentioned,  nor  at 
the  time  they  instituted  this  suit. 

In  this  case,  it  is  agreed,  that  the  following  facts  be  and  they  are  hereby 
admitted  as  true,  reserving  all  objections  to  the  admissibility  of  the  facts  as 
competent  testimony  in  the  case,  viz  :  That  Richard  Bland  Lee  and  his  wife 
Elizabeth,  one  of  the  defendants,  resided  at  Fairfax  county,  in  the  state  of 
Virginia,  on  the  9th  January,  in  the  year  1 800,  and  said  Richard  B.  Lee 
then  held  the  negroes  and  other  personal  property,  mentioned  in  the  deed  of 
that  date,  from  said  Richard  B.  Lee,  to  Lee,  Maffit  and  Coleman,  filed  with 
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defendant  Elizabeth's  answer,  and  marked  Exhibit  No.  3.  That  the  said  R. 
B.  Lee  and  his  wife  Elizabeth  were  housekeepers,  and  resided  together,  in 
Fairfax  county,  at  the  date  aforesaid  ;  that  the  said  negroes  and  other  per- 
sonal property  continued  in  their  possession,  after  the  deed  of  the  9th 
January  1800,  had  been  made,  in  like  manner  as  such  possession  had  been 
held  before  said  deed  was  made,  and  so  continued  until  they  removed  to 
Washington  City,  in  the  year  1814  or  1815,  when  they  brought  said  negroes 
and  other  property,  from  Fairfax  county  with  them  to  the  city  of  Wash- 
ington. That  from  the  period  of  said  removal  to  Washington,  said  personal 
property,  as  distinguished  from  the  negroes,  was  assessed  by  the  officer 
of  the  corporation  as  the  property  of  the  said  Richard  B.  Lee.  That  four  of 
the  said  negroes  were,  for  the  first  time,  in  the  year  1818,  assessed  to  said 
Richard  B.  Lee.  That  prior  to  the  9th  day  of  January,  in  the  year  1809, 
the  said  Richard  B.  Lee  was  seised  in  fee  of  five  undivided  eighth  parts  of 
8000  acres  of  land  in  Spotsylvania  county,  in  the  state  of  Virginia,  which 
was  conveyed  by  said  Richard  B.  Lee  and  said  Elizabeth  his  wife,  to  Lud- 
well  Lee  in  fee-simple.  The  execution,  due  acknowledgment,  and  recording 
of  the  deed  and  bills  of  sale,  exhibited  with  the  defendant  Elizabeth  Lee's 
answer,  is  admitted.  Th6  execution  and  service  of  the  notices  exhibited 
with  the  answer  of  the  defendant,  Edmund  J.  Lee,  is  admitted.  It  is  ad- 
mitted, that  the  deed  of  the  9th  January  1809,  was  delivered  to  the  trustees 
therein  named,  and  that  they  agreed  to  act,  but  never  took  possession  of  the 
property  therein  mentioned,  or  of  any  part  of  it.  It  is  also  agreed,  that  the 
*n  Al  ^®^^^  referred  to  in  E.  J.  Lee's,  Elizabeth  *Lee's,  and  Richard  Smith's 
-1  answers,  severally,  were  duly  executed,  acknowledged  and  recorded, 
and  are  to  be  received  and  treated  as  parts  of  the  record  in  this  case. 

On  these  pleadings,  exhibits  and  admissions,  various  positions  are 
assumed  as  grounds  of  relief. 

The  deed  of  January  9th,  1809,  recites,  that  Mrs.  Lee  had  executed  a 
deed  to  Ludwell  Lee,  relinquishing  her  right  of  dower  to  the  5000  acres  of 
land  in  Spotsylvania  ;  whereas,  the  deed  to  Ludwell  Lee,  relinquishing  the 
dower  interest,  bears  date  subsequently,  in  July  1809.  It  is  insisted  for 
complainants,  that  the  recital  was  false,  and  that  this  part  of  the  considera- 
tion had  must  be  rejected.  We  do  not  think  so.  The  transaction  is  of 
nearly  thirty  years'  standing,  and  not  so  open  to  explanation  as  a  more 
recent  one  ;  it  may  be,  that  a  deed  had  been  executed  by  Mrs.  Lee,  as  recited 
to  Ludwell  Lee,  and  that  it  was  afterwards  superseded  by  another  :  be  this 
as  it  may,  Richard  Bland  Lee  was  estopped  by  the  recital  in  his  own  deed  ; 
and  Mrs.  Lee's  trustees,  bound  to  performance  on  her  part,  supposing  the 
recital  to  have  been  untrue.  The  substance  of  the  contract  was,  that  she 
should  relinquish  her  dower  interest  to  Ludwell  Lee  ;  and  she  did  relinquish 
it,  obviously  in  compliance  with  the  agreement ;  and  that  it  was  done  in 
July,  instead  of  the  preceding  January,  is  an  immaterial  circumstance.  The 
husband's  alienee  acquired  the  disincumbered  estate,  in  consideration  of 
the  deed  sought  to  be  impeached  ;  and  in  a  court  of  equity,  cannot  deprive  the 
wife  of  the  slaves,  without  doing  equity  to  her,  by  restoring  the  lands  now 
beyond  our  reach  ;  provided  the  transaction  was  bond  fide.  The  other  part 
of  the  consideration  was  the  deed  of  trust  (of  January  9th,  1 809),  by  which 
the  Fairfax  estates  of  Sully  and  Langley  were  pledged  for  the  payment  of 
the  debt  due  to  Judge  Washington.  These  estates  were  the  separate  and 
108 


1839J  OP  THE  UNITED  STATES.  lltt 

United  States  Bank  7.  Lee. 

sole  property  of  Mrs.  Lee ;  and  not  being  subject  to  execution  by  the  laws 
of  Yirginia,  the  creditor  had  not  the  slightest  claim  upon  them,  and  it  would 
have  been  most  unwise  for  Mrs.  Lee  to  have  onerated  them  without  ample 
indemnity. 

Judging  of  the  probabilities,  in  1809,  from  future  results,  between  that 
time  and  the  death  of  Richard  Bland  Lee,  in  1827,  and  we  are  inclined  to 
conclude,  that  Mrs.  Lee,  with  the  ardor  common  to  her  sex,  mistook  her  true 
interest  in  making  the  exchange  of  her  lands  for  the  slaves  and  household 
goods ;  that  she  has  been  greatly  the  sufferer,  is  free  from  doubt.  The 
Virginia  estates  have  passed  into  other  hands,  to  satisfy  her  husband's  cre- 
ditors ;  most  of  the  slaves  have  been  sold  to  supply  his  improvidence  and 
necessities  ;  and  the  little  that  is  left  of  the  property  secured  to  Mrs.  Lee 
(down  to  the  humblest  utensil)  is  now  sought  to  be  appropriated  to  the 
satisfaction  of  the  judgment  on  which  the  bill  is  founded. 

That  the  deed  of  trust  to  Henry  S.  Turner  and  others,  to  secure  Judge 
Washington's  debt,  was  executed  in  good  faith,  is  not  controverted ; 
^the  objection  is,  that  the  debt  was  paid  by  means  independent  of  the  r* ,  1  »- 
lands  mortgaged,  and  the  mortgage  discharged.  The  consideration,  ^ 
therefore,  given  by  Mrs.  Lee  for  the  slaves  and  other  property  secured  to 
her  separate  use,  is  fully  proved  ;  and  was  ample  when  the  contract  was 
made  ;  and  this  is  all  that  rested  upon  the  respondents  to  establish,  to  resist 
the  claim  of  the  complainants,  on  the  first  aspect  of  the  bill ;  that  which 
alleges  the  deed  to  have  been  fraudulent  in  its  inception. 

But  an  after  circumstance  is  invoked,  as  furnishing  evidence  favorable 
to  the  complainants.  In  the  interrogating  part  of  the  bill,  the  respondents 
are  required  to  answer,  whether  the  debt  mentioned  in  the  deed  of  1809,  as 
due  to  Judge  Washington,  had  ever  been  paid  ;  by  whom,  and  from  what 
funds  ?  Edmund  J.  Lee  responds,  that  he  had  no  distinct  recollection  on 
the  subject ;  Mrs.  Lee  admits  that  no  sale  of  the  Fairfax  lands  was  made 
ander  the  deed  to  Henry  S.  Turner  and  others,  but  that  the  eight  slaves,  who 
in  such  event  were  to  be  returned  to  her  husbapd,  had  been  disposed  of  by 
him,  &c.  If  Mrs.  Lee  meant  to  say,  that  the  trustees  had  not  sold  by  virtue 
of  the  deed  of  trust  for  Judge  Washington's  benefit,  then  she  answered 
truly ;  if,  however,  she  is  to  be  understood  as  answering,  that  the  estates 
pledged  were  not  applied,  in  part,  to  the  extinguishment  of  the  debt,  then 
she  was  mistaken.  Sully,  the  homestead,  was  sold  to  Francis  Lightfoot  Lee, 
in  February  1811,  for  $18,000  ;  embracing  the  600  acres  which  was  Mrs. 
Lee's  individual  property,  and  including  217  acres  in  addition  ;  out  of  which 
sum  Judge  Washington  was  paid  $7450.  The  estate  was  not  conveyed  by 
the  trustees,  but  by  Richard  Bland  Lee,  the  respondent  Elizabeth,  and 
Bushrod  Washington,  with  covenants  of  title  and  warranty.  The  convey- 
ance, upon  its  face,  recites  in  the  fullest  manner,  that  $7460  of  the  purchase- 
money  had  been  paid  by  Francis  Lightfoot  Lee,  to  Judge  Washington,  in 
discharge  of  the  balance  of  debt  due  to  him.  There  can  be  little  doubt,  Mrs. 
Lee,  in  her  answer,  was  mistaken,  in  admitting  to  her  prejudice,  that  the 
Fairfax  lands  had  not  been  appropriated  to  the  payment  of  Judge  Washing- 
ton's debt.  Her  principal  object  seems  to  have  been  to  disavow  all  claim 
of  title  to  the  eight  slaves. 

Suppose,  however,  that  Judge  Washington's  debt  had  been  paid  by 
other  means,  and  the  Fairfax  lands  disincumbered  of  it ;  could  the  fact 
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ioflueDoe  this  oaase  ?  That  it  could  not^  is  manifest.  The  complaiDants,  by 
their  bill,  do  DOt  seek  to  come  in  under  the  deed  to  Turner  and  others  ;  nor 
under  that  to  Edmund  J.  Lee  and  others  ;  if  they  had,  and  if  the  fact  bad 
been  established,  that  Mrs.  Lee,  by  the  payment  of  the  debts,  from  inde- 
pendent means,  retained  her  lands  and  the  slaves  also,  then  a  court  of  equity 
would  treat  her  as  a  trustee  for  Richard  Brand  Lee,  and  let  in  the  com- 
plainants, as  his  assii];nees,  to  subject  the  slaves,  Ac,  to  the  payment  of  the 
bank  debt.  But  the  bill  charges,  that  the  deed  to  Edmund  J.  Lee, 
*iifi1  *^^^  others,  was  fraudulent  and  void  in  its  inception  ;  presenting  no 
^  case,  founded  on  the  subsequent  transaction  alluded  to  ;  and  the 
court  cannot  notice  it,  other  than  as  evidence  to  fix  fraud  on  the  respondents 
in  executing  the  deed  sought  to  be  set  aside ;  which  if  valid  then,  must  be 
deemed  so  now.  The  capacity  of  the  husband  to  contract,  through  the 
intervention  of  trustees,  with  the  wife,  and  to  make  a  valid  conveyance, 
founded  on  a  bond  Jide  consideration  paid  out  of  the  wife's  seperate  estate, 
has  not  been  questioned  ;  nor  is  the  doctrine  open  to  controversy. 

That  a  liberal  construction  should  be  given  to  the  clause  in  the  Virginia 
statute,  for  the  suppression  of  fraud,  we  admit ;  this  is  the  well-established 
rule  in  construing  the  statutes  of  Elizabeth  ;  which  the  first  section  of  the 
Virginia  statute  substantially  adopts.  {Heyden^s  Case,  3  Co.  7  ;  1  Bl.  Com. 
88.)     FUzhugh  v.  Andersony  2  Hen.  &  Munf.  804. 

On  the  second  ground  on  which  relief  is  sought,  it  is  insisted,  the  com- 
plainants are  entitled  to  have  satisfaction  out  of  the  property  claimed  by 
Mrs.  Lee.  1.  Because  the  continued  possession,  use  and  enjoyment  by  said 
Richard  Bland  Lee,  of  the  said  property,  purported  to  be  conveyed  by  the 
deed  of  9th  January  1800,  was  evidence  of  a  continued  ownership,  and 
avoids  said  deed  as  against  subsequent  bond  fide  purchasers  and  creditors, 
without  notice.  2.  That  said  deed,  so  executed  in  Virginia,  will  not  validate 
the  possession,  use  and  enjoyment  of  said  property  in  the  city  of  Wash- 
ington. 

The  investigation  of  this*assumed  ground  of  relief,  involves  considera- 
tions affecting  the  nuptial  relation.  We  are  asked  to  deal  with  the  conduct 
of  a  wife,  living  in  harmony  with  her  husband,  as  if  she  was  a  third  person  ; 
and  to  decree  against  her,  because  she  did  not  expose  her  husband  to  the 
community  in  which  they  lived,  and  especially  to  the  complainants,  when 
within  the  wife's  knowledge  he  was  holding  out  her  property  as  his  own  ; 
and  using  it  as  his  own,  and  obtaining  credit  upon  the  faith  that  he  was  the 
true  and  absolute  owner.  That  Richard  Bland  Lee  did  deal  with  and  use 
the  property  in  controversy,  as  if  it  had  been  his  own,  whilst  he  resided  in 
this  city  ;  and  that  the  community  did  believe  him  the  true  owner,  and  give 
him  credit  on  the  faith  of  the  property,  is,  no  doubt,  true  ;  and  it  is  very 
probable,  that  Mrs.  Lee  knew  the  fact,  but  continued  passive  and  silent  on 
the  subject.  She  denies,  however,  that  she  had  any  knowledge  of  the  exe- 
cution of  the  deed  of  trust  to  Richard  Smith,  until  long  after  it  had  been 
made  ;  and  the  answer,  being  responsive  to  the  allegations  in  the  bill,  is 
conclusive  of  the  fact  denied  ;  there  being  no  proof  to  the  contrary. 

Was  it  a  duty  incumbent  on  Mrs.  Lee  to  advertise  the  community  in 

which  she  lived,  that  her  husband  had  no  title  to  the  property  on  the  faith 

«nol  ^^  which  he  was  obtaining  credit ;  but  that  it  was  hers  ?    This  would 

J  have  been  charging  the  husband  with  fraudulent  conduct ;  *for  it 
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cannot  be  denied,  that  if  A.  sells  and  conveys  his  slaves  or  lands,  and  then 
produces  to  another  his  previous  paper  title,  and  obtains  credit  upon  the 
goods  or  lands,  by  pledging  them  for  money  loaned,  he  is  guilty  of  a  fraud  ; 
and  if  the  true  owner  stands  by,  and  does  not  make  his  title  known,  he  will 
be  bound  to  make  good  the  contract ;  on  the  principle,  that  he  who  holds 
his  peace  when  he  ought  to  have  spoken,  shall  not  be  heard,  now  that  he 
should  be  silent.  He  is  deemed  in  equity  a  party  to  the  fraud.  How  far 
the  principle  applies  in  a  case  of  the  wife  of  a  fraudulent  vendor  standing 
by,  we  are  not  called  on  to  decide  ;  and  wish  to  be  understood  as  not  decid- 
ing. Mrs.  Lee's  is  not  that  case  ;  to  say  the  most,  she  was  only  passive  and 
silent,  in  regard  to  her  rights  generally  ;  although  she  may  have  had  knowl- 
edge that  Mr.  Lee  was  obtaining  credit  on  the  faith  of  her  property ;  and 
the  question  is,  was  it  her  duty  to  have  acted  otherwise  ?  All  we  need  say 
is,  that  a  court  of  chancery  cannot  hold  Mrs.  Lee  responsible,  because  of  her 
silence. 

Then,  as  to  the  question  of  possession  continuing  with  the  grantor. 
Leave  the  relation  of  man  and  wife  between  Richard  Bland  Lee  and  Eliza- 
beth Lee,  out  of  view,  and  it  would  be  impossible,  that  any  one  could  have 
been  misled  by  Mrs.  Lee  having  the  possession  ;  she  having  the  sole  and 
exclusive  beneficial  interest  and  right  of  possession.  The  difficulty  arises 
from  a  circumstance,  the  existence  of  which  the  statutes  of  Virginia  con- 
templated and  provided  for.  By  the  act  of  1785,  it  is  declared,  that  where 
any  reservation  or  limitation  shall  be  made  of  a  use  or  property,  by  way  of 
condition,  reversion,  remainder  or  otherwise,  in  goods  and  chattels,  the  pos- 
session whereof  shall  remain  in  another,  the  same  shall  be  taken,  as  to 
creditors  and  purchasers  of  the  persons  remaining  in  possession,  to  be 
fraudulent,  within  the  first  section  of  the  act ;  and  that  the  absolute  prop- 
erty is  with  the  possession  ;  unless  such  reservation  or  limitation  of  a  use  or 
property,  is  declared  by  will  or  by  deed,  proved  by  two  witnesses  in  the 
general  court,  or  the  court  of  the  county  wherein  one  of  the  parties  lives, 
within  eight  months  after  the  execution  thereof. 

The  statute  of  Virginia  has  been  adopted  in  Tennessee  ;  where  it  has 
been  holden,  that  a  deed  like  the  present,  founded  on  a  good  consideration, 
and  separating  the  title  from  the  possession,  was  within  the  statute,  and 
must  be  recorded  ;  but  when  recorded,  creditors  and  purchasers  of  him  who 
retains  the  possession  must  take  notice  of  it ;  and  that  the  recording 
exempts  the  property  from  liability  to  execution.  Cretishaw  v.  Anthony^ 
Mart.  A  Terg.  110.  The  great  object  of  the  act  was,  to  secure  the  settle- 
ment of  slaves,  by  the  intervention  of  executors  and  trustees,  so  as  to  retain 
them  in  the  family  ;  and  this  could  be  done  by  a  bond  fide  gift  of  a  husband 
(not  materially  indebted  at  the  time)  to  a  wife  or  children  ;  if  the  deed  was 
duly  recorded,  to  the  exclusion  not  only  of  subsequent  creditors,  but  subse- 
quent purchasers  also,  contrary  to  the  27th  of  Elizabeth  ;  whereby  (in  the 
language  of  the  supreme  court  of  Tennessee,  in  JUarshcUl  v.  Booker^  I  Yerg. 
16), "  an  extravagant,  Spendthrift  husband,  may  provide  for  his  wife  r«,  ^^ 
and  children,  before  they  are  overtaken  by  ruin."  But  we  can  say  * 
with  Lord  Hardwiokb,  in  Hiusell  and  Hayward  v.  Hammondy  I  Atk.  13, 
**  that  we  have  hardly  known  one  case,  where  a  person  conveying  was 
deeply  indebted  at  the  time  of  such  gift,  that  it  has  not  been  deemed 
fraadolent.''    In  Virginia,  therefore,  the  possession  of  Mrs.  Lee  was  in 
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accordance  with  the  established  practice,  and  is  in  no  degree  subject  to 
impatation. 

It  is  insisted,  however,  that  when  Richard  Bland  Lee  removed  into 
Washington  City,  the  statute  of  Maryland  operated  on  the  Virginia  title  of 
Mrs.  Lee,  and  defeated  it  for  the  benefit  of  purchasers  from  her  husband. 
The  statute  declares,  that  no  goods  or  chattels,  whereof  the  vendor  shall 
remain  in  possession,  shall  pass,  alter  or  change,  or  any  property  thereof  be 
transferred  to  any  purchaser,  ijbc.,  unless  the  same  be  by  writing,  and 
acknowledged  before  one  provincial  justice,  or  one  justice  of  the  county 
where  such  seller  shall  reside,  and  be  within  twenty  days  recorded  in  the 
records  of  the  same  county.  1720,  ch.  8,  g  5.  The  statute  has  no  reference 
to  a  case  where  the  title  has  been  vested  by  the  laws  of  another  state  ;  but 
operates  only  on  sales,  mortgages  and  gifts,  made  in  Maryland.  The  writ- 
ing is  to  be  recorded  in  the  same  county  where  the  seller  shall  reside,  when 
it  is  executed.  The  seller,  Richard  Bland  Lee,  residing  in  Virginia,  it  was 
impossible  for  Mrs.  Lee  to  comply  with  the  act.  That  the  Virginia  deed 
secured  to  Mrs.  Lee  the  same  rights  here  that  it  did  in  Virginia,  we  appre- 
hend to  be,  to  some  extent,  an  adjudged  question.  It  has  frequently  arisen 
in  the  state  courts.  The  case  of  Bnice  v.  Smithy  3  Har.  &  Johns.  499,  was 
this :  In  1804,  Brodhag  owed  Jones,  and  gave  a  deed  of  trust  on  slaves  to 
secure  the  debt  (13000),  executed  to  Smith,  as  trustee.  The  parties  resided 
in  Georgetown,  where  the  act  of  Maryland  of  1729  continued  in  force,  after 
this  district  was  separated  from  Maryland.  The  deed  of  trust  was  duly 
proved,  and  recorded  in  the  district  of  Columbia ;  Brodhag  retaining  the 
possession  of  the  slaves.  In  1805,  Brodhag  removed  to  Allegheny  county, 
Maryland,  and  continued  in  possession  of  the  slaves,  as  apparent  owner, 
until  August  1809,  when  the  sheriff  of  Allegheny  seized  on  them  by  virtue 
of  an  execution  against  Brodhag,  in  favor  of  Deakin's  executors ;  and 
Smith,  the  trustee,  sued  Bruce,  the  sheriff,  in  trespass.  In  that  case  (as  in 
this),  Brodhag  had  given  in  the  slaves  to  the  assessor  of  taxes  ;  and  had 
sold  part  of  them,  between  1804  and  1809.  The  court  of  appeals  of  Mary- 
land, in  substance,  held,  that  the  act  of  1729  did  not  affect  the  case  ;  and 
the  only  proof  required  to  sustain  the  plaintiff's  title,  was  the  bill  of  sale 
(as  it  is  denominated),  and  that  it  lay  on  the  defendant  to  prove  fraud  in 
fact,  in  order  to  avoid  it.  In  1804,  the  jurisdiction  exercised  in  the  district 
of  Columbia,  and  the  state  of  Maryland,  were  as  distinct  as  those  of  Vir- 
*i9il  &^^^  ^^^  the  ^district ;  so  that  the  case  of  Bruce  v.  Smith  was 
-1  similar  in  respect  to  conflict  of  jurisdiction  with  the  one  before  the 
court. 

The  same  point  came  up  in  Tennessee,  and  met  the  decision  of  the 
supreme  court  of  that  state.  The  following  are  the  material  facts  in  the 
Tennessee  case  :  In  1812,  in  Lunenburg  county,  Virginia,  Daniel  Crenshaw 
sold  and  conveyed  certain  slaves  to  Richard  Herring,  who,  soon  after,  con- 
tracted for  the  purchase  of  a  tract  of  land  from  Daniel  Crenshaw,  lying  in 
the  same  county  ;  but  Nancy  Crenshaw,  the  wife  of  Daniel,  refused  to 
relinquish  her  right  of  dower  ;  and  to  induce  her  to  do  so,  Herring  agreed 
with  her  and  her  son,  Cornelius  Crenshaw,  to  convey  to  the  latter,  in  trust 
for  his  mother,  and  for  her  separate  use,  two  of  the  slaves  previously  pur* 
chased  from  Daniel  Crenshaw.  The  deed  was  duly  executed  and  recorded 
in  Lunenburg.    In  1814^  Daniel  Crenshaw  and  his  wife  removed  tiO  Ten« 
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neBsee,  carrying  the  slaves  with  them  ;  Cornelius  the  trustee  continuing  to 
reside  in  Virginia.  In  Tennessee,  to  all  appearance,  Daniel  Crenshaw  was 
the  true  owner  of  the  slaves,  and  acquired  credit  on  the  faith  of  the  prop- 
erty. He  was  improvident,  for  which  reason,  manifestly,  the  wife  caused 
the  slaves  to  be  securec^  to  herself  ;  and  it  may  be  remarked,  that  similar 
motives  have  led  to  many,  not  to  say  most,  of  this  description  of  convey- 
ances, in  the  states  where  the  provisions  of  the  act  of  1786  of  Virginia 
prevail.  In  1821,  Stacy  recovered  a  judgment  against  Daniel  Crenshaw,  in 
the  county  of  his  residence  in  Tennessee,  by  virtue  of  an  execution,  founded 
on  which,  Anthony,  the  sheriff,  seized  upon  the  slaves ;  and  Cornelius 
Crenshaw,  as  his  mother's  trustee,  sued  the  sheriff  in  detinue.  The  circuit 
court  held  the  deed  of  trust  void,  by  force  of  the  statute  of  Tennessee 
(which  is  very  nearly  a  transcript  of  that  of  Virginia),  because  the  deed 
had  not  been  recorded  in  Tennessee  ;  a  verdict  was  rendered  for  the  defend- 
ant ;  and  the  plaintiff  prosecuted  his  writ  of  error  to  the  supreme  court, 
where  the  judgment  was  reversed.  The  court  held,  that  the  deed  made  in 
Virginia,  separating  the  title  and  possession,  was  of  a  character  to  be 
operated  upon  by  the  act  of  1785  of  Virginia  ;  and  had  the  deed  not  been 
recorded  there,  as  to  creditors  and  purchasers,  the  title  would  have  been 
deemed  to  be  with  the  possession  ;  but  having  been  recorded  there,  a  title, 
fair  and  unimpeachable,  vested  in  the  trustee  and  cestui  que  trusty  Nancy  ; 
that  being  valid  in  Virginia,  the  statute  of  Tennessee  could  not  affect  it. 
Furthermore,  the  court  refused  to  hold  the  wife  responsible,  because  she 
had  continued  passive  and  silent  in  regard  to  her  separate  right  to  he  slaves  ; 
by  whict  individuals  might  have  been,  and  in  all  probability  were,  induced 
to  believe  her  husband  the  true  owner,  and  to  give  him  credit  on  the  faith 
of  the  property.  In  that  case,  as  in  this,  the  wife  had  done  no  affirmative 
act,  designedly  to  draw  in  the  creditor  to  trust  her  husband  ;  and  the  court 
believed,  by  remaining  silent,  *8he  had  violated  no  duty  ;  nor  been  r^e-oo 
guilty  of  any  deceit  on  which  a  forfeiture  of  her  right  could  be  pro-  L 
nounced. 

The  deed  in  controversy  is  also  embraced  by  the  4th  section  of  the 
statute  of  Virginia,  which,  amongst  other  things,  provides  for'  the  record- 
ing of  all  deeds  of  trust  and  mortgages,  upon  acknowledgment  or  proof 
according  to  the  directions  of  the  act,  it  having  been  holden  by  the  courts 
of  Virginia  and  this  court  (3  Hen.  &  Munf.  232  ;  3  Cranch  150),  that  deeds 
conveying  chattels  are  included  within  the  section  referred  to.  And  the 
deed  vesting  the  property  in  Mrs.  Lee's  trustees  having  been  duly  recorded 
in  the  manner  required  by  the  statute,  it  was  effectual,  according  to  the 
laws  of  Virginia,  to  protect  the  title  against  subsequent  creditors  of,  or 
purchasers  from,  Richard  Bland  Lee. 

Upon  the  whole,  we  are  of  opinion,  the  decree  below  dismissing  the 
bill,  should  be  affirmed. 

Baldwin,  Justice,  dissented. 

Thompson,  Justice,  did  not  sit  in  this  cause. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden 
in  and  for  the  county  of  Washington,  and  was  argued  by  counsel  :     On 
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consideration  whereof  it  is  decreed  and  ordered  by  this  court,  that  the 
decree  of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs. 

*123]    *Thb  Bank  of  the  United  States,  Appellants,  v.  Geobob  W. 
Peter  and  others,  Appellees. 

Suhroyation. 

It  Is  a  well-settled  principle  in  equity,  that  a  judgment-creditor,  when  he  is  compelled  to  pay  off 
prior  incumbrances  on  land,  to  obtain  the  benefit  of  his  judgment,  may,  by  assignment,  secure 
to  himself  the  rights  of  the  incumbrancers ;  and  the  same  rule  applies,  where  a  junior  mort- 
gagee is  obliged  to  satisfy  prior  mortgages  ;  he  stands  as  the  assignee  of  such  mortgages,  and 
may  claim  all  the  benefits  under  the  lien  that  could  have  been  claimed  by  his  assignor.^  But 
the  effect  of  this  principle  may  be  controlled  by  acts  of  the  parties. 

Appeal  from  the  Circuit  Court  of  the  District  of  Columbia,  and 
county  of  Washington. 

This  case  was  argued  by  Sergeant  and  Ooxe^  for  the  appellants  ;  and  by 
JSef/y  for  the  appellees. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  the  decree  of  the  circuit  court  for  the  district  of  Columbia.  The 
facts  out  of  which  the  controversy  arises  are  snbstantially  as  follows  : 

At  April  term  1822,  the  Union  Bank  of  Georgetown  recovered  two 
judgments  against  George  Peter,  amounting,  exclusive  of  costs,  to  the 
sum  of  $7934.  On  the  9th  April  1824,  George  Peter  executed  a  deed 
of  trust  to  Thomas  Peter  and  Robert  P.  Danlop,  which  was  supposed, 
at  the  time,  to  include  all  the  real  property  owned  by  George  Peter  within 
the  district  of  Columbia.  The  conveyance  was  made  in  trust  to  indem- 
nify Thomas  Peter,  who  had  become  the  indorser  of  George  to  a  large 
amount.  A  great  number  of  debts  were  enumerated  in  the  deed,  and  among 
others,  one  to  the  Bank  of  the  United  States  of  $12,000,  which  were  de- 
signed to  be  paid,  in  whole  or  in  part,  by  the  sale  of  the  property  included 
in  the  deed  of  trust.  The  judgments  of  the  Union  Bank,  above  stated, 
were  not  embraced  by  the  deed  of  trust.  Before  any  act  was  done  under 
this  deed,  Dunlop  relinquished  the  trust  to  Thomas  Peter,  his  co-trustee. 
On  the  19th  of  May  1824,  the  Bank  of  the  United  States  recovered  a 
judgment  of  $5000  against  George  Peter,  as  indorser  or  drawer  with  John 
Peter.  In  September  1829,  the  property  conveyed  in  trust  was  sold,  by 
Richard  Smith,  cashier  of  the  branch  Bank  of  the  United  States,  who  had 
been  appointed  by  Thomas  Peter,  with  the  consent  of  the  creditors,  to  act 
as  agent  in  the  premises.  The  net  proceeds  of  the  sale,  deducting  certain 
charges,  were  $37,285.90,  an  amount  insufficient  to  discharge  all  the  debts. 
•i9il  "^^  judgments  of  the  Union  Bank,  though  not  included  in  the  *deed 
-*   of  trust,  constituted  a  lien  on  all  the  real  property  of  George  Peter 

'  The  doctrine  of  subrogation  Rpplies,  when  assured^  against  a  common   carrier,  who  was 

a  party  is  compelled  to  pay  the  debt  of  a  third  primarily  liable.    Hall  v.  NaBhville  and  Chatta- 

person  to  protect  his  own  righu,  or  to  save  his  nooga  Railroad  Co.,  13  Wall.  367  ;  Tiie  Ocean 

own  propeaty.     Cole  v,  Malcolm,  66  N.  Y.  368.  Wave,  5  Chicago  Leg.  News  665.  And  see  Sun 

Thos,  an  insurance  company  that  has  paid  a  loss  Mutual  Ins.  Co.  v.  Mi9.<«issippi  Valley  Trans- 

ia  ratitled  to  be  subrogated  to  the  rights  of  the  portation  Co.,  17  Fed.  Rep.  919. 
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in  the  district ;  and  in  order  to  give  unincumbered  titles  to  purchasers  at 
the  above  sale,  Richard  Smith,  with  the  consent  of  the  creditors,  and 
Thomas  Peter,  paid  those  judgments  out  of  the  proceeds  of  the  sale  ;  but 
satisfaction  was  not  entered  upon  the  record.  The  payment  was  stated  to 
be  for  the  use  of  the  Bank  of  the  United  States  ;  and  writs  of  scire  facias 
have  been  brought  to  revive  the  judgments. 

It  having  been  discovered,  that  the  trust  deed  of  the  9th  April  1824  did 
not  include  all  the  property  of  George  Peter  within  the  district ;  on  the 
1st  October  1829,  he  executed  another  deed  of  trust  to  Thomas  Peter,  for 
ten  lots  in  the  city  of  Washington,  which  were  required  to  be  sold,  and  the 
proceeds  applied  in  paying  certain  judgments  against  George  Peter,  as 
drawer,  and  Thomas  Peter,  as  indorser.  One  of  the  judgments  specified 
was  obtained  by  the  Bank  of  the  United  States.  And  on  the  7th  May 
1830,  another  deed  of  trust  was  executed  by  George  Peter  to  Thomas 
Peter,  including  the  above  ten  lots  and  one  other  lot  in  the  city  of  Wash- 
ington. This  deed  was  designed  to  remedy  some  defect  or  informality  in 
the  first  deed  for  the  ten  lots,  and  to  convey  one  other  lot ;  the  same 
judgments  are  recited  as  in  the  first  deed,  and  the  same  trust  declared. 
These  eleven  lots  were  sold  by  Richard  Smith,  in  October  1829,  and  May 
1830,  for  $5280.70. 

In  1834,  Thomas  Peter  died,  and  this  proceeding  is  carried  on  by  his 
executors  ;  who,  with  George  Peter,  filed  their  bill,  stating  the  above  faots, 
and  praying  that  Richard  Smith  and  the  Bank  of  the  United  States  be 
decreed  to  pay  over  the  proceeds  of  the  sale  of  the  eleven  lots,  in  their 
possession,  to  the  creditors  named  in  the  trust  deed  of  9th  April  1824.  This 
application  is  made  on  the  ground,  that  as  the  judgments  of  the  Union  Bank 
were  a  Hen  upon  the  eleven  lots,  and  were  paid  out  of  the  trust  funds,  the 
trustee,  in  behalf  of  the  creditors  and  himself,  has  a  right,  in  equity,  to  the 
proceeds  of  the  sale  of  these  lots,  under  the  lien  of  the  judgments. 

This  claim  is  resisted  by  the  Bank  of  the  United  States,  on  the  ground, 
that  the  judgment  obtained  by  the  bank  for  $5000,  in  May  1824,  long  before 
the  execution  of  the  deed  of  trust  for  these  lots,  constituted  a  lien  upon 
them,  after  the  discharge  of  the  judgments  of  the  Union  Bank.  There  were 
other  judgments  against  George  Peter,  rendered  in  May  1824,  which  were 
not  provided  for  in  the  trust  deed  of  April  1824,  and  which  claim  a  propui- 
tionate  interest  with  the  Bank  of  the  United  States  in  the  lien  on  the  eleven 
lots.  This  claim  is  not  resisted  by  the  Bank  of  the  United  States,  which 
claims  out  of  the  proceeds  of  the  sale  of  the  eleven  lots,  as  its  dividend,  the 
sum  of  $2428.62.  And  the  question  in  this  controversy  is,  whether  the  pro- 
ceeds of  the  sale  of  the  eleven  lots  shall  be  paid  to  the  creditors  named  in 
the  deed  of  trust  of  the  9tb  April  1824  ;  to  the  Bank  of  the  United 
^States,  on  their  judgment,  and  on  the  other  judgments  of  May  .^^ft^ 
1824,  nnder  which  the  lien  is  set  up  ;  or  to  the  creditors  named  in  the  I 
trust  deeds  of  these  lots,  of  1829  and  1830. 

Although  the  bill  in  this  case,  in  its  specific  prayer,  does  not  extend 
beyond  an  application  of  this  fund  under  the  first  deed  of  trust ;  yet  there 
are  certain  agreements  and  admissions  on  the  record,  which  luthorize  the 
court  to  make  a  final  decision  in  the  case.  It  seems,  that  satisfaction  has 
not  been  entered  on  the  judgments  of  the  Union  Bank,  although  they  have 
been  paid  in  full.     The  entry  that  this  payment  was  made  for  the  use  of 
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the  Bank  of  the  United  States,  can  have  no  effect,  favorable  to  the  bank,  on 
the  present  question.  Under  the  trust  deed,  the  Bank  of  the  United  States 
had  but  a  common  interest  with  the  other  creditors  named,  in  discharg- 
ing or  controlling  the  lien  of  these  judgments.  And  it  is  on  the  discharge 
of  this  incumbrance  by  the  trustee,  out  of  tbe  trust  fund,  that  he  sets  up 
the  right  in  equity,  in  behalf  of  himself  and  the  creditors  named  in  the 
deed,  to  be  subrogated  to  all  the  rights  of  the  Union  Bank,  as  plaintiffs 
in  the  judgments. 

It  is  a  well-settled  principle  in  equity,  that  a  judgment-creditor,  who 
is  compelled  to  pay  off  prior  incumbrances  on  land,  to  obtain  the  benefit 
of  his  judgment,  may,  by  assignment,  secure  to  himself  the  rights  of  the 
incumbrancers.  And  the  same  rule  applies,  where  a  junior  mortgagee,  to 
save  his  lien,  is  obliged  to  satisfy  prior  mortgages  on  the  same  estate  ;  he 
stands  as  the  assignee  of  such  mortgages,  and  may  claim  all  the  benefits 
under  the  lien  that  could  have  been  claimed  by  his  assignor. 

But  the  effect  of  this  principle  is  controlled  in  the  present  case,  by  the 
subsequent  acts  of  the  parties.  If  the  lien  of  the  judgments  of  the  Union 
Bank  had  been  unconditionally  extinguished,  the  lien  of  the  judgment  of 
Ihe  Bank  of  the  United  States,  and  the  other  judgments  of  the  same  date, 
would  have  attached  to  the  eleven  lots  ;  but  this  effect  has  also  been  con- 
trolled by  the  acts  of  the  parties.  The  judgments  of  the  Union  Bank  were 
not  paid  until  January  1830.  So  that  prior  to  this  time,  on  no  principle, 
could  the  lien  of  these  judgments  be  held  to  be  extinguished.  And  before 
this  time,  the  trust  deed  was  executed. 

This  deed  was  executed  on  the  1st  October  1829,  and  it  contains  the  fol- 
lowing recital :  "  Whereas,  the  said  George  Peter  is  indebted  to  the  presi- 
dent, directors  and  company  of  the  Bank  of  the  United  States  ;  to  the 
president  and  directors  of  the  Union  bank  of  Georgetown ;  and  to 
the  president  and  directors  of  the  Farmers'  and  Mechanics'  Bank  of  George- 
town, in  divers  large  sums  of  money,  for  which  the  said  George  Peter  gave 
his  several  promissory  notes,  payable  to  the  said  Thomas  Peter,  and  by  him 
indorsed  to  the  said  banks,  upon  which  notes,  judgments  have  been 
obtained,"  Ac.  And  the  lots  are  conveyed  to  Thomas  Peter  in  tru«t  for 
the  payment  of  the  above  judgments  ;  and  were  sold  in  October  1829,  and 
May  1830,  by  Richard  Smith,  agent  for  the  trustee  and  creditor  named  in 
•1261  ^^^  """deed.  He  was  cashier  of  the  branch  Bank  of  the  United  States, 
■*  at  Washington,  and  represented  the  interests  of  the  bank  in  the  pro- 


From  these  facts,  it  appears,  that  before  the  judgments  of  the  Union 
Bank  were  satisfied,  and  consequently,  before  there  was  any  pretence  that 
the  lien  of  these  judgments  on  these  lots  was  extinguished,  with  the  con- 
sent and  approbation  of  all  the  parties  interested,  the  deed  of  the  Ist  Octo- 
ber 1829  was  executed.  That  this  arrangement  was  made  with  the  appro- 
bation of  the  Bank  of  the  United  States,  is  clear,  from  the  face  of  the  deed, 
and  the  agency  of  Smith  in  selling  the  property.  Except  by  virtue  of  the 
trust  deed.  Smith  had  no  right  to  sell  the  property;  and  acting  as  he  did  for 
the  creditors  named  in  the  deed,  among  which  the  Bank  of  the  United  States 
was  prominent,  it  is  too  late  for  the  bank,  after  the  sale,  to  disavow  his 
agency. 

The  contingent  lien  of  the  bank  on  the  eleven  lots,  by  virtue  of  its  judg- 
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ment,  in  May  1824,  does  not  seem  to  have  been  considered  by  the  bank  or 
the  trustee,  when  the  trust  deed  was  executed,  as  of  any  value.  It  depended 
entirely  on  the  unconditional  extinguishment  of  the  lien  under  the  judg- 
ments of  the  Union  Bank. 

It  is  contended,  that  as  the  judgments  of  the  Union  Bank  were  a  lien 
upon  all  the  real  estate  of  George  Peter  in  the  district,  the  court  would 
have  directed  executions  on  these  judgments  to  be  levied  on  the  property  of 
Peter,  other  than  the  eleven  lots  ;  so  as  to  have  left  them  to  be  sold  under 
the  judgment  of  the  Bank  of  the  United  States.  And  that  the  same  rule 
should  now  prevail.  The  answer  to  this  is,  that  before  the  judgment  of  the 
Bank  of  the  United  States  was  rendered,  the  first  deed  of  trust  was  executed, 
which  embraced  all  the  property  of  Peter  in  the  district,  except  the  eleven 
lota.  That  this  deed  was  valid,  and  that  the  rule  would  have  been  applied 
as  between  the  lien  of  the  Union  Bank  and  the  grantee  of  the  first  deed  of 
trust,  but  not  as  to  subsequent  liens. 

Here  are  the  judgment  lien  and  the  trust  deed,  covering  the  same  pro- 
perty, except  the  eleven  lots,  which  are  covered  by  the  judgments,  but  not 
by  the  deed.  The  judgment  of  the  Bank  of  the  United  States  created  no 
lien.  Under  such  circumstances,  the  court  could  not  have  postponed  either 
the  lien  of  the  Union  Bank  or  the  rights  under  the  deed  of  trust,  in  behalf 
of  the  judgment  of  the  Bank  of  the  United  States  ;  but  would  have  directed 
that  the  eleven  lots  should  be  sold,  under  the  judgments  of  the  Union  Bank. 
This  would  have  been  the  correct  rule  under  these  conflicting  rights  ;  but 
the  case  turns  on  the  deeds  of  trust  of  1829  and  1H30,  which  conveyed  the 
title,  subject  only  to  the  prior  lien  of  the  judgments  of  the  Union  Bank. 
And  this  was  done,  with  the  consent  of  the  agent  of  the  Bank  of  the  United 
States.  Wc  think,  this  consent,  as  shown  in  the  deeds,  and  the  sale  of  the 
eleven  lots,  connected  with  the  facts  of  the  case,  goes  to  establish  the  trust 
deeds  ;  and  that  the  proceeds  of  the  sale  of  these  lots  must  be  paid  over  on 
the  judgments  specified  in  the  deeds,  according  to  their  respective  priorities. 
*Ajb  the  decree  of  the  circuit  court  is  not  in  accordance  with  this  r4e|27 
view  of  the  case,  it  must  be  reversed  ;  and  the  case  sent  down  for  ^ 
further  proceedings. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  reversed  ; 
and  this  cause  be  remanded  to  the  said  circuit  court  for  further  proceedings 
to  be  had  therein,  in  conformity  to  the  opinion  of  this  court. 
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♦Ohable8  Ema,  Appellant,  v.  Josiah  Thompson  and  others, 
Heirs-at-law  of  George  King,  deceased,  Appellees. 

Decedents*  estates. 

A  bni  was  filed  claiming  specific  performance  of  an  alleged  contract  to  convey  a  honse  and  lot 
in  Georgetown,  for  tlie  benefit  of  the  wife  of  the  complainant,  the  latter  having  expended 
a  large  sum  of  money  in  improving  the  property,  in  the  expectation  that  it  would  be  c6n- 
Teyed  as  required  by  the  bill.  The  court  not  considering  that  sufficient  evidence  of  an  agree- 
«ment  to  convey  the  property  was  given,  ordered  that  it  should  be  sold,  and  out  of  the 
proceeds,  that  the  advances  made  by  the  complainant  should  be  repaid ;  the  property  sold 
for  a  sum  far  less  than  the  amount  expended  :  /TeU,  that  the  balance  unpaid,  after  the  sale, 
was  not  a  debt  due  by  the  estate  of  the  father  of  the  wife,  and  could  not  be  claimed  of  his 
representatives. 

Appeal  from  the  Circuit  Court  of  the  District  of  Columbia,  for  the 
county  of  Washington.  In  December  1822,  the  appellant  filed  in  the  cir- 
cuit court,  a  creditor's  bill,  in  the  usual  form,  against  the  appellees,  praying 
for  the  sale  of  the  real  estate  of  George  King,  deceased,  in  aid  of  his  per- 
sonal estate.  It  appeared,  that  George  King  had  died  intestate  and  insol- 
vent, in  1820  ;  and  with  the  assent  of  the  defendants,  a  decree  of  saK  of 
his  real  estate  was  made,  in  January  1823.  Under  this  decree,  sales  were 
made,  reported  and  confirmed  ;  and  in  March  1831,  a  final  sale  of  all  the 
real  estate  was  made,  except  a  house  and  lot  on  Civil  alley,  in  Georgetown, 
which  sale,  on  the  claim  of  Josiah  Thompson  and  wife,  was  set  aside  in 
April  1831.  As  the  sales  were  made,  audits  of  the  accounts  ot  the  estate 
and  the  claims  were  made,  from  March  1827  to  March  1836.  On  the  last 
report  of  the  auditor  coming  before  the  court,  Alexandria  Caldwell,  admin- 
istrator of  Josiah  Thompson,  then  deceased,  exhibited  to  the  circuit  court 
a  claim  against  George  King  for  a  dividend  out  of  the  assets  of  his  estate  ; 
and  on  his  motion,  the  auditor^s  report  was  recommitted. 

The  record  made  the  case  of  George  King's  heirs  and  others,  appellants, 
V.  Josiah  Thompson  and  wife  (9  Pet.  204),  a  part  of  this  case.  Josiah  Thomp- 
son and  wife,  in  the  case  referred  to,  had  claimed  of  the  heirs  of  George 
King,  that  the  house  and  lot  on  Civil  alley,  in  Georgetown,  should  be  con- 
veyed to  them,  alleging  that  an  agreement  to  that  effect  had  been  made 
with  them,  in  his  lifetime,  by  George  King — Josiah  Thompson  having  mar- 
ried the  daughter  of  George  King  ;  and  in  consideration  of  this  agreement, 
Josiah  Thompson  had  laid  out  $4000  in  buildings  and  improvements  on  the 
lot.  The  court  not  being  satisfied,  upon  the  evidence,  that  a  decree  for  the 
conveyance  of  the  property  should  be  directed,  ordered  that  a  sale  thereof 
should  be  made,  and  that  the  proceeds  should  be  first  applied  to  repay  to 
Josiah  Thompson  the  sum  of  $4000  laid  out  on  the  same,  and  that  the  bal- 
ance should  be  paid  over  for  the  benefit  of  the  creditors  of  George  King. 
♦  lOQl  ^°^^'*  ^^^®  decree,  the  property  was  sold,  and  it  produced  the  sum  *of 
J  $827,  leaving  of  the  sum  expended  by  Josiah  Thompson  $3173, 
unpaid. 

In  April  1837,  the  administrator  of  Josiah  Thompson  claimed  from  the 
estate  of  George  King  a  dividend  on  the  sum  of  $4000,  the  amount  laid  out 
on  the  house  and  lot,  being  $2626,  less  the  sum  of  $827,  the  proceeds  of  the 
house  and  lot.  This  claim  was  made  on  the  allegation  that  Josiah  Thomp- 
son was  a  creditor  of  George  King  to  the  amount  of  $4000,  by  the  expendi- 
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tare  of  that  sum  on  the  house  and  lot ;  and  that  he  was  entitled  to  come  in 
and  have,  on  that  amount,  an  equal  dividend  with  the  other  creditors  of 
the  estate  of  George  King,  deducting  the  proceeds  of  the  property  in 
Gteorgetown. 

The  circuit  court  made  a  decree  allowing  to  the  administrator  of  Josiah 
Thompson  the  amount  claimed  hy  him  ;  and  the  defendants  prosecuted  this 
appeal. 

The  case  was  argued  by  Clement  Cox,  for  the  appellant ;  and  by  Caxe^ 
for  the  appellees. 

CoXy  for  the  appellant,  insisted  :  1.  That  the  decree  in  9  Pet.  204,  does 
not  operate  as  an  estoppel  of  the  exceptions,  the  issues  in  this  case  being 
different.  1  Stark,  on  Evid.  202  ;  CoUinaon  v.  OumeSy  6  Gill  <fe  Johns.  4, 
11.  2.  That  otherwise,  the  exceptions  in  the  circuit  court  were  well  taken, 
and  ought  to  have  been  allowed.  He  cited,  in  support  of  the  Ist  exception 
taken  below,  9  Pet.  204  ;  Briscoe  v.  King,  Cro.  Jac.  281  :  and  in  support 
of  2d  exception.  Strike  v.  McDonald^  2  Har.  &  Gill  181  ;  Harvsood  v. 
Rawling^a  Heira^  4  Har.  <fe  Johns.  126  ;  DuvaU  v.  Gh'een,  Ibid.  270. 

As  to  the  first  point.  The  parties  in  this  case  are  different  from  those 
before  this  court  in  the  case  in  9  Peters.  These  are  creditors  of  George 
King  ;  and  as  that  was  a  proceeding  for  a  specific  performance  of  an  alleged 
contract  with  George  King,  to  which  these  creditors  could  not  be  parties,* 
the  decree  of  the  court  could  not  be  an  estoppel.  In  that  case,  no  claim  of 
indebtedness  was  raised  or  presented  against  the  estate  of  George  King. 
It  was  commenced  and  prosecuted,  on  the  allegation,  that  the  property  on  • 
which  the  money  had  been  expended,  had  been  promised  to  the  wife  of 
Josiah  Thompson,  the  daughter  of  George  King  ;  and  its  sole  purpose  was 
to  obtain  a  conveyance  of  the  property.  There  was  no  contract  made  with 
George  King,  upon  which  the  money  was  expended  by  Josiah  Thompson, 
for  the  benefit  of  George  King  ;  and  this  court  will  not  see  in  the  case  any 
thing  to  found  a  contract  of  this  nature.  The  whole  object  of  the  pro- 
ceeding in  the  case  in  9  Peters  has  been  obtained.  The  complainant  in  that 
case  ♦has  drained  the  whole  of  the  proceeds  of  the  sale  of  the  house  r^^-o^ 
and  lot.  ^ 

The  claim  of  Josiah  Thompson  was  complete,  such  as  it  was,  at  the  death 
of  George  King  in  1820  ;  and  until  1837,  no  assertion  is  made  by  Josiah 
Thompson,  or  by  any  one  for  him,  that  the  estate  of  George  King  was 
indebted  to  him.  In  his  lifetime,  Josiah  Thompson  made  no  claim ;  it 
was  left  to  his  administrator  to  present  and  assert  it.  It  is  at  an  end,  by 
force  of  the  statute  of  limitations. 

A  mortgage  does  not  imply  a  personal  obligation  for  the  payment  of  any 
portion  of  the  debt  which  the  property  mortgaged  may  not  produce  by  a 
sale.  The  saving  in  a  mortgage  is  for  the  benefit  of  the  mortgagor. 
Briscoe  v.  King^  Cro.  Jac.  281. 

CoxCy  for  the  appellees,  contended,  that  the  decree  of  the  circuit  court 
was  right.  It  was  founded  on  the  report  of  the  auditor,  who  is  to  be  pres* 
nmed  had  full  evidence  of  the  facts  on  which  the  report  is  founded.  The 
lien  on  the  house  and  lot  for  advances  made  by  Josiah  Thompson,  was 
Mtablished  by  the  decree  of  the  court  in  the  case  in  9  Peters.   The  balance, 
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beyond  what  the  house  and  lot  would  produce  by  a  sale,  was  a  debt  due  by 
the  estate  of  George  King.  The  claim  of  the  administrator  of  Josiah 
Thompson  is  in  full  accordance  with  the  principles  established  by  this  court, 
in  its  decision  in  9  Peters. 

Oatbon,  Justice,  delivered  the  opinion  of  the  court. — In  1812,  Thomp- 
son married  the  daughter  of  King,  who,  being  a  man  of  considerable  estate, 
offered  to  give  Thompson  a  house  and  lot  in  Georgetown,  then  in  a  dilapi- 
dated state,  if  Thompson  would  repair  the  premises,  so  as  to  make  them  a 
comfortable  residence  ;  King  saying,  he  intended  the  property  for  his 
daughter,  the  wife  of  Thompson.  Thompson  accepted  the  offer,  went  into 
possession,  and  expended  in  repairs  and  improvements,  $4000. 

About  1816,  Thompson  claimed  to  have  the  property  conveyed  to  him 
by  King,  who  refused  ;  but  offered  to  vest  the  title  in  trust  for  Thompson's 
wife.  Thompson  made  several  alternative  propositions  ;  one  amongst  othe]*8, 
that  the  house  and  lot  should  be  valued  as  of  the  date  when  it  was  put  into 
his  possession  ;  and  that  he  would  pay  the  amount  over  to  King,  and  take  a 
title  ;  which  proposition  the  latter  accepted  :  or,  offered  to  convey  a  part  of 
the  lot,  including  the  house,  to  Thompson,  and  another  part  to  Thompson's 
wife.  Under  these  circumstances,  Thompson  continued  to  occupy  the  pre- 
mises for  a  time,  and  afterwards  removed  from,  and  rented  them — King 
.setting  up  nO  claim  to  have  the  property  returned  to  him.  In  1820,  he  died, 
and  the  title  descended  on  his  heirs.  King,  at  his  death,  was  largely  indebted, 
say  $36,000,  and  much  over  the  means  of  payment  ;  his  creditors  filed  a 
♦iqil  ^^^  ^^  '^^^^  satisfaction  *of  their  demands  out  of  the  real  as  well  as 
J  personal  estate  ;  and  the  trustee  appointed  by  the  circuit  court  to  sell 
the  property,  amongst  other  lands,  sold  that  claimed  by  Thompson.  The 
latter  filed  his  bill  to  avoid  the  sale,  and  for  a  specific  performance,  against 
King's  heirs,  the  trustees  of  the  creditors,  Ac;  the  record  in  which  cause, 
as  reported  in  9  Peters  reports,  is,  by  the  exceptions  and  an  agreement, 
made  a  part  of  this  proceeding. 

The  creditors  denied  the  existence  of  the  title  set  up  by  Thompson  ; 
claiming  the  house  and  lot  as  subject  to  King's  debts,  and  went  to  issue. 
The  court  below  decreed  specific  performance,  from  which  the  defendants 
appealed  to  this  court,  where  the  decree  below  was  reversed.  But  Thomp- 
son having  an  alternative  prayer  in  his  bill,  claiming  priority  of  the  general 
creditors  of  King,  in  the  form  of  a  lien  on  the  property,  to  the  value  of  the 
improvements  he  had  put  upon  it ;  this  court  held,  that  although  there  was 
not  suflScient  evidence  to  authorize  a  decree  for  title,  still  Thompson  had, 
by  the  rules  of  a  court  of  equity,  a  Hen  for  the  money  expended  on  the 
improvements ;  and  the  cause  was  remanded,  with  a  mandate  that  the 
property  should  be  advertised  and  sold,  and  the  proceeds  of  the  sale  be 
applied  :  first,  to  the  satisfaction  of  the  money  expended  by  Thompson  in 
making  the  improvements  ;  "  and  the  balance,  if  any,  to  be  paid  over  for 
the  benefit  of  the  creditors  of  King."  The  property  was  accordingly  sold, 
and  brought  little  more  than  $800,  leaving  upwards  of  $3000  unsatisfied. 

The  trustee  of  the  creditors  of  King's  estate,  from  time  to  time,  made 

various  sales  and  reports  ;  and  at  April  term  1837,  reported,  that  Alexander 

Caldwell,  the  administrator  of  Thompson  (then  deceased),  had  presented  as 

a  debt  due  from  the  estate,  the  balance  not  refunded  to  Thompson  by  the 
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Bale  of  the  house  and  lot.  The  other  creditors  resisted  the  claim,  as  forming 
no  demand  on  the  estate  ;  and  insisted,  Thompson's  remedy  extended  only 
to  the  property  improved  and  fixed  with  the  lien,  by  the  decree  of  the 
supreme  court.  But  the  circuit  court  overruled  the  exception,  and  adjudged 
that  Thompson's  administrator  should  come  in  for  an  equal  dividend  with 
the  general  creditors.     From  this  order,  the  creditors  appealed. 

Thompson,  by  his  bill  to  subject  the  house  and  lot,  claimed  a  priority  of 
lien,  and  had  it  allowed  to  him,  in  exclusion  of  the  general  creditors ;  he 
proceeded  against  the  thing,  and  did  not  set  up  any  personal  demand  extend- 
ing beyond  the  lien,  against  the  other  estate  of  the  King  ;  and  we  are 
clearly  of  opinion,  none  exists.  And  therefore  order,  that  so  much  of  the 
proceeding  in  the  circuit  court,  as  allowed  the  administrator  of  Thompson 
to  come  in  with  the  general  creditors  of  King,  to  receive  a  dividend  founded 
on  said  claim,  be  reversed  ;  and  that  the  cause  be  remanded  for  further 
proceedings. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  *holden  ^^ 
in  and  for  the  county  of  Washington,  and  was  argued  by  counsel :  ^ 
On  consideration  whereof,  it  is  adjudged  and  decreed  by  this  court,  that  so 
mnch  of  the  decree  of  the  paid  circuit  court  in  this  cause,  as  allowed  the 
administrator  of  Thompson  to  come  in  with  the  general  creditors  of  King, 
to  receive  a  dividend,  founded  on  his  claim,  be  and  the  same  is  hereby 
reversed,  with  costs  ;  and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  said  circuit  court,  for  further  proceedings  to  be  had  therein,  in  con- 
formity to  the  opinion  of  this  court. 


*Unitbd  States,  Appellants,  v.  The  Heirs  of  F.  M.  Abbbdondo,     [*188 

and  others,  Appellees. 

Florida  land-claims. 

A  ooneetsion  of  88,000  acrefl  of  land  waa  made  in  1817,  by  the  governor  of  East  Florida,  to  F. 
K.  Arredondo,  in  consideration  of  services  to  the  crovrn  of  Spain  ;  the  petition  to  the  governor, 
asking  for  the  grant,  described  the  situation  of  the  land ;  and  asked,  as  the  survey  could 
not  be  made,  for  want  of  surveyors,  and  the  surveyor  appointed  by  the  government,  having 
other  occupations,  could  not  attend,  that  the  issuing  of  the  title  should  be  suspended,  until  the 
plot  of  the  land  could  be  obtained ;  but  that  in  the  meantime,  the  decree  of  the  governor  on 
the  petition  should  serve  the  petitioner  as  the  title ;  to  this  application,  the  assent  of  the 
governor  was  given,  by  a  decree  ordering  a  concession  in  conformity  with  the  petition.  No 
funrey  was  made  under  the  concession,  while  Florida  remained  under  the  dominion  of  Spain, 
nor  at  any  time  after  the  cession  of  the  territory  to  the  United  States.  The  court  held,  that 
want  of  a  survey  does  not  interfere  with  the  title  of  a  grantee  ;  the  land  granted  must  be  taken, 
as  near  as  may  be,  in  the  place  described  in  the  petition,  and  cannot  be  taken  elsewhere ;  and 
if  it  cannot  be  found  there,  the  grantee  has  no  claim  to  an  equivalent ;  if  it  shall  be  found 
to  interfere  with  previous  grants  to  third  persons,  the  concession  will  be  lessened  in  quantity, 
aooording  to  the  extent  of  the  rights  of  third  persons ;  and  an  equivalent  for  such  diminution 
cannot  be  surveyed  elsewhere. 

The  acta  of  congress  for  ascertaining  claims  and  titles  to  lands  in  Florida,  whilst  they  recognise 
patents,  grants,  concessions,  or  orders  of  survey,  as  evidence  of  title,  when  lawfully  made,  do 
not  permit,  in  case  of  a  deficiency  in  the  quantity,  from  any  cause  whatever,  the  survey  to  bs 
extended  on  other  land. 

Appeal  from  the  Superior  Court  of  East  Florida. 
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This  case  was  submitted  to  the  court  by  Ghrundy,  the  Attorney-General 
of  the  United  States. 

Waynb,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  the  superior  court  of  East  Florida,  which  confirmed  the  claim  of  the 
appellees  to  a  cession  or  grant  of  land,  made  by  the  governor  of  Florida 
to  Fernando  de  la  Maza  Arredondo.  The  concession  was  made  on  the  24th 
March  1817,  for  38,000  acres  of  land,  in  absolute  property,  without  preju- 
dice to  a  third  party,  situated  on  the  two  banks  of  a  stream  which  enters 
the  Suwanee  river,  called  Alligator  creek,  beginning  at  about  seven  miles 
west  of  an  Indian  town,  called  Alligatortown,  situated  north- west wardly 
about  forty  miles  distant  from  Payrestown,  and  aboat  eighty  miles  from 
Buena  Vesta,  which  parts  of  the  country  are  known  under  the  name  of 
Alachua. 

In  the  petition  for  this  concession,  the  petitioner,  in  consideration  that 
the  situation  and  then  state  of  the  province  did  not  permit  the  survey  and 
demarcation  of  the  tract  to  be  made,  and  also  the  survey  could  not  be  made 
for  want  of  a  surveyor  (the  surveyor  appointed  by  the  government  having 
other  occupations,  which  prevent  him  from  repairing  to  that  part  of  the 
province),  asks  the  governor  to  suspend  the  issuing  of  the  title  to  the  prop- 
erty, until  the  plot  of  the  said  tract  could  be  obtained  ;  but  in  the  mean- 
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time,  that  the  grant  which  the  governor  might  be  pleased  *to  give 
him,  by  his  decree,  should  serve  him  as  the  title  thereto  ;  to  which 
the  governor  responds,  by  declaring,  that  the  titles  corresponding  to  the  con- 
cession, will  be  issued  to  the  petitioner,  as  soon  as  he  shall  present  the 
plot  made  by  the  surveyor  ;  and  in  the  meantime,  that  his  decree  shall  be 
"  an  equivalent  thereof  in  all  its  parts  ;  of  which  a  certificate  shall  be  given 
to  the  petitioners,  authenticated  in  due  form,  in  order  that  the  petitioner 
may  prove  said  grant,  and  enjoy  the  said  lands,  and  dispose  of  them  as  he 
sees  fit."  The  authenticity  of  the  petition  and  concession,  is  proved  by 
such  testimony  as  this  court  has  always  deemed  sufficient  for  such  pur- 
pose. 

It  appears  also,  by  documents  in  the  record,  which  are  mentioned  in  the 
appellee's  petition  to  the  court  for  the  confirmation  of  this  concession  or 
grant,  that  after  the  concession  was  made,  the  gratitee,  for  a  full  and  valu- 
able consideration,  sold  and  conveyed  this  tract  of  land,  and  the  title  in  fee 
to  the  same  was  vested  in  Moses  E.  Levy,  one  of  the  appellees  in  this  cause  ; 
and  that  the  said  Levy  did  afterwards,  by  indenture,  grant,  bargain  and 
sell,  by  way  of  exchange  for  other  lands,  the  one  undivided  moiety  or  half 
part  of  said  land,  and  its  appurtenances,  in  fee-simple,  to  Fernando  and 
Joseph  de  la  Maza  Arredondo.  It  does  not  appear  by  the  record,  that  a 
survey  was  made  of  this  concession,  whilst  Florida  continued  a  province  of 
Spain  ;  or  that  it  has  been  since  surveyed.  Nor  does  it  appear  by  any  evi- 
dence in  the  cause,  that  the  locality  of  the  concession  has  been  definitely 
ascertained. 

We  do  not  consider  the  want  of  a  survey  as  interfering  with  the  right 
of  the  party  to  the  land  granted  ;  but  it  must  be  taken  as  near  as  may  be, 
as  described  in  the  petition^--where  it  was  asked  for,  and  as  it  was  granted, 
and  cannot  be  taken  elsewhere.  If  it  cannot  be  found  there,  the  appellees 
have  no  claim  to  an  equivalent.  Or  if,  upon  the  survey,  it  shall  be  found  to 
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interfere  witli  previous  grants  to  third  parties,  the  concession  will  be  lessened 
in  quantity,  according  to  the  extent  of  the  rights  of  third  parties,  and  an 
equivalent  for  such  diminution  cannot  be  surveyed  elsewhere.    Such  are  the 
terms  of  the  concession,  that  the  land  is  to  be  surveyed  "  in  the  place  where 
the  petitioner  designates,  without  prejudice  to  a  third  party."     It  gives  no 
right  to  an  equivalent  or  another  location,  if  it  cannot  be  found  at  or  near 
the  place  designated.     An  equivalent  is  not  secured  by  the  concession,  in 
terms  ;  nor  is  it  by  the  customs  or  usages  of  Spain  ;  nor  by  any   law  or 
ordinance  of  Spain.     And  it  is  proper  here  to  reniark,  that  the  acts  of  con- 
gress for  ascertaining   claims   and  titles   to  land   in  Florida,  whilst  they 
recognise  patents,  grants,  concessions,  or  orders  of  survey,  as  evidence  of 
title,  when  lawfully  made  ;  do  not  permit,  in  case  of  a  deficiency  in  the 
quantity,  from  any  cause  whatever,  the  survey  to  be  extended  on  other 
lands.     But  this  concession  calls  for  a  natural  object,  a  creek,  and  is  desig- 
nated as  beginning  on  the  creek,  about  seven  miles  west  of  an  Indian  town, 
called  Aliigatortown.     A  survey  may  then  be  made  so  as  to  give  the  appel- 
lees the  benefit  of  the  concession,  according  to  the  description  in  the  petition, 
supposing  that  Alligator  *creek  exists,  and  that  Aliigatortown  can  be   .^ 
found  ;  for,  by  running  a  line  due  west  from  the  centre  of  the  town,   1 
until  It  strikes  the  creek,  then  extending  that  line  west  for  a  base  line  of  the 
survey,  making  the  centre  of  the  creek  equidistant  from  its  extremities,  and 
then  running  down  the  creek,  on  both  sides  of  it,  towards  the  Suwanee, 
without  regard  to  the  windings  of  the  creek,  being  cut  by  the  downward 
lines  ;  the  concession  may  be  described  by  survey,  so  as  to  answer  the 
description  of  being  on  the  two  banks  of  the  stream  or  creek.     Or,  in  the 
event  of  no  such  creek  existing  within  or  at  the  distance  of  seven  miles  from 
Aliigatortown,  or  at  a  reasonable  distance  over  seven  miles  to  the  west  of 
it  ;  then,  by  beginning  the  survey  seven  miles  west  of  the  town,  making  a 
line  due  west,  the  base  of  the  survey,  and  running  from  its  extremities 
towards  the  Suwanee,  or  in  any  other  direction  ;  if  it  shall  be  found,  by 
running  them  towards  the  Suwanee,  the  rights  of  third  parties  would  be 
interfered  with,  then  the  survey  of  38,000  acres  could  be  made,  so  as  to  give 
the  appellees  the  benefit  of  the  concession,  in  accordance  with  those  liberal 
and  equitable  principles  uniformly  applied  by  this  court  in  the  construction 
of  claims  to  land  in  Florida,  granted  before  the  treaty  with  Spain  transfer- 
ring Florida  to  the  United  States.     If,  however,  neither  Alligator  creek  can 
be  found,  nor  any  creek  to  the  west  of  Aliigatortown,  entering  into  the 
Suwanee,  within  or  at  seven  miles  distance  from  the  town,  or  a  reasonable 
distance  therefrom,  and  if  Aliigatortown  cannot  be  found  ;  then  it  is  the 
opinion  of  this  court,  that  the  remaining  description  in  the  petition,  of  the 
locality  of  the  concession,  is  too  indefinite  to  enable  a  survey  to  be  made, 
and  that  the  appellees  can  take  nothing  under  the  concession.     We  have 
been  the  more  particular  upon  this  point,  that  the  mandate  which  this  court 
shall  give,  to  have  a  survey  made,  may  not  be  misunderstood  by  the  ofiicers 
whose  duty  it  will  be  to  have  the  survey  executed.     The  decree  of  the 
superior  court  of  East  Florida  is  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  district  of  East  Florida,  and  was  argued  by  counsel  : 
On  consideration  whereof,  it  is  adjudged  and  decreed  by  this  court,  that  the 
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decree  of  the  said  superior  court,  in  this  cause,  so  far  as  it  declares  the  claim 
of  the  petitioners  to  be  valid,  be  and  the  same  is  hereby  affirmed  in  all 
respects  ;  and  that  a  survey  be  made  of  the  lands  contained  in  the  said  con- 
cession, according  to  the  terms  thereof,  for  the  number  of  acres,  and  at  the 
places  therein  designated  ;  provided  it  does  not  interfere  with  the  rights  of 
third  parties.  And  it  is  further  ordered  by  the  court,  that  a  mandate  be 
issued  to  the  surveyor  of  public  lands,  directing  him  to  do  and  cause  to  be 
done,  all  the  acts  and  things  enjoined  on  him  by  law,  and  as  required  by  the 
opinion  and  decree  of  this  court  in  this  case  ;  and  that  this  case  be  remanded 
to  the  said  superior  court  for  further  proceedings  to  be  had  therein,  in  con- 
formity to  this  decree,  and  the  opinion  of  this  court,  which  must  be  annexed 
to  the  mandate. 


♦186]    *WiLLiAM  Wallace,  Plaintiflf  in  error,  v.  Cobby  MoConnell, 

Defendant  in  error. 

Promissory  notes, — Attachment. — Plea  puis  darrien  continuance. 

An  action  was  inatituted  on  a  promissory  note  against  the  maker,  by  which  the  latter  promised 
to  pay,  at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States,  at  Nashville, 
three  years  after  date,  $4080.  In  the  declaration,  which  set  oat  the  note  according  to  its 
terms,  and  alleged  the  promise  to  pay,  according  to  the  tenor  of  the  note,  there  was  no  aver- 
ment that  the  not«  was  presented  at  the  bank,  or  demand  of  payment  made  there;  the  defend- 
ant pleaded  payment  and  satisfaction  of  the  note,  and  issue  was  joined  thereon.  Afterwards, 
at  the  sncceeding  term,  the  defendant  interposed  a  plea  of  puitt  darrien  eotiiinitance^  stating, 
that  $4204,  part  of  the  amount  of  the  note,  had  been  attached  by  B.  &  W.  in  a  state  court  of 
Alabama,  under  the  attachment  law  of  the  state,  and  a  judgment  had  been  obtained  against 
him  for  $4204,  and  costs,  with  a  stay  of  proceedings  until  the  further  proceedings  in  the  case, 
which  remained  undetermined.  The  plaintiff  demurred  to  this  plea,  and  the  circuit  court  sus- 
tained the  demurrer ;  and  judgment  was  given  for  the  plaintiff  for  $679,  the  residue  of  the 
note  beyond  the  amount  attached,  and  a  final  judgment  for  the  whole  amount  of  the  note  : 
Bdd,  that  there  was  no  error  in  the  judgment  of  the  circuit  court. 

The  acceptor  of  a  bill  of  exchange  stands  in  the  same  relation  to  the  drawee,  as  the  maker  of  a 
note  does  to  the  payee ;  the  acceptor  is  the  principal  debtor,  in  the*  case  of  a  bill,  precisely 
like  the  maker  of  a  note.  The  liability  of  the  acceptor  grows  out  of  and  is  to  be  governed 
by  the  terms  of  his  acceptance ;  and  the  liability  of  the  maker  of  a  note  grows  out  of,  and  is 
to  be  governed  by,  the  terms  of  his  note ;  the  place  of  payment  can  be  of  no  more  importance 
in  the  one  case  than  in  the  other. 

It  is  of  the  utmost  i\pportance,  that  all  rules  relating  to  commerdal  law  should  be  stable  and 
uniform  ;  they  are  adopted  for  practical  purposes,  to  regulate  the  course  of  commercial  trans- 
actions. When  a  note  or  bill  is  made  payable  at  a  particular  bank,  as  is  generally  the  case, 
it  is  well  known,  that  according  to  the  usual  course  of  business,  the  note  or  bill  is  lodged  at 
the  bank  for  collection  ;  and  if  the  maker  or  acceptor  calls  to  take  it  up,  when  it  falls  due,  it 
will  be  delivered  to  him,  and  the  business  is  closed ;  but  should  he  not  find  the  note  or  bill  at 
the  bank,  he  can  deposit  his  money  to  meet  the  note,  when  presented ;  and  should  he  be  after- 
wards prosecuted,  he  will  be  exonerated  from  all  costs  and  damages,  upon  proving  such  ten- 
der and  deposit.  Or,  should  the  note  or  bill  be  made  payable  at  some  place  other  than  a 
bank,  and  no  deposit  could  be  made,  or  he  should  choose  to  retain  his  money  in  his  own  pos- 
geesion,  an  offer  to  pay  the  money,  at  the  time  and  place,  would  protect  him  against  interest 
and  costs,  on  bringing  the  money  into  court. 

In  actions  on  promissory  notes  against  the  maker,  or  on  bills  of  exchange,  where  the  Bait  is 
against  the  maker,  in  the  one  case,  and  the  acceptor  in  the  other,  and  the  note  or  bill  is  made 
payable  at  a  specified  time  and  place ;  it  is  not  necessary  to  aver  in  the  declaration,  or  prove 
on  the  trial,  that  a  demand  of  payment  was  made,  in  order  to  maintain  the  action ;  but  if  the 
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maker  or  acceptor  was  at  the  place  at  the  time  desigaated,  and  was  ready  and  offered  to  pay 
the  money,  it  is  matter  of  defence,  to  be  pleaded  and  proved  on  his  part.* 

The  jarisdiction  of  the  district  court  of  the  United  States  for  the  district  of  Alabama,  and  the 
right  of  a  plaintiff  to  prosecute  hia  suit,  having  attached  by  the  commencement  of  the  suit  in 
the  district  court,  that  right  cannot  be  taken  away  or  arrested  by  any  proceedings  in  another 
court  An  attachment  of  the  debt  by  the  process  of  a  state  court,  after  the  commencement 
of  the  suit  in  a  court  of  the  United  States,  cannot  affect  the  right  of  the  plaintiff  to  i-ecover 
in  the  suit. 

An  attachment  commenced,  and  conducted  to  a  conclusion,  before  the  institution  of  a  suit  against 
the  debtor  in  a  court  of  the  United  States,  may  be  set  up  as  a  defence  to  the  suit;  and  the 
defendant  will  be  protected  pro  tanto,  under  a  recovery  had  by  virtue  of  the  attachment ;  and 
may  plead  such  recovery  in  bar.  So,  too,  an  attachment  pending  in  a  state  court,  prior  to  the 
ocHnmencement  of  a  suit  in  the  court  of  the  United  States,  may  be  pleaded  in  abatement ; 
the  attachment  of  the  debt,  in  such  case,  in  the  hands  of  the  defendant,  would  fix  it  there  in 
in  favor  of  the  attaching-creditors,  and  the  defendant  cannot  afterwards  pay  it  over  to  the 
plaintiff.  The  attaching-cred iter,  in  such  a  case,  ^acquires  a  lien  on  the  debt,  binding  r^.„t. 
on  the  defendant,  which  the  courts  of  all  other  governments,  if  they  recognise  such  ^ 
proceedings  at  all,  will  not  fail  to  regard.  The  rule  must  be  reciprocal ;  and  when  the  suit 
in  one  court  is  commenced  prior  to  proceedings  under  attachment  in  another  court,  such  pro- 
ceedings cannot  arrest  the  suit.' 

It  seems,  that  a  plea  of  pfiis  (larrieti  cotUinuance^  is  considered  as  a  waiver  of  all  previous  pleas  ; 
and  the  cause  of  action  is  admitted,  to  the  same  extent  as  if  no  other  defence  had  been  urged 
than  that  contained  in  the  plea. 

Ebbob  to  the  District  Court  for  the  Southern  District  of  Alabama.  The 
plaintiff  in  error,  William  Wallace,  was  sued  in  the  district  court  of  Ala- 
bama, exercising  the  powers  of  a  circuit  court  of  the  United  States,  on 
the  second  day  of  April  1836,  by  a  capias  issued  out  of  that  court,  and 
returnable  on  the  first  Monday  of  May  following.  The  action  was  brought 
on  a  promissory  note,  under  the  seal  of  the  defendant,  for  $4880,  dated  May 
10th,  1832,  and  payable  to  the  plaintiff,  or  to  his  order,  at  the  office  of 
discount  and  deposit  of  the  Bank  of  the  United  States,  at  Nashville,  three 
years  and  two  months  after  date. 

At  the  May  term  1836  of  the  district  court,  the  plaintiff  filed  a  declara- 
tion on  the  note,  in  debt,  alleging  the  non-payment  of  the  note,  although 
frequent  demands  had  been  made  of  the  maker.  No  demand  was  alleged 
to  have  been  made  at  the  office  of  discount  and  deposit  of  the  Bank  of  the 
United  States,  at  Nashville.  The  defendant  pleaded  payment,  on  which 
issue  was  joined,  and  the  case  was  continued. 

At  the  succeeding  term  of  the  district  court,  the  defendant  filed  the  fol- 
lowing plea :  That  as  to  the  sum  of  $4204,  part  and  parcel  of  the  sum  by 
the  said  plaintiff  in  said  declaration  demanded,  he,  the  said  plaintiff,  ought 
not  further  to  have  and  maintain  his  aforesaid  action  therefor  against  him  ; 
because  he  saith,  that  after  the  said  last  continuance  of  this  cause,  that  is 
to  say,  after  the  term  of  this  court  held  on  the  first  Monday  of  May  last, 

*  Covington  v.  Comstock,  14  Pet.  48  ;  Brab-  Greenwood  v.  Rector,  Hempst.  708  ;  Mattingly 

Iton  V.  Gibson,  9  How.   26S;   State  Bank  v.  v.  Boyd,  20  How.  128.     In  Pennsylvania,  it  is 

Fox,  8  Bl.  G.  C.   481;    Thompson  v.  Cook,  2  held,  that  the  pendency  of  a  foreign  attachment 

McLean   122;  Silver  i;.  Be:idcrson,  8  Id.  1G6;  does  not  prevent  the  recovery  of  a  judgment 

Kendall  v.  Badger,  1   McAllister  628  ;  Brown  against  the  garnishee.     Hampton  v.  Lavcrty, 

9.  Pratt,  2  Or.  C.  C.  2fi8  ;    Beverly  v.  Beverly,  1   W.   N.   0.  49 ;  Shiedt  v.  Laverty,  Id.  62  • 

Id.  470  ;   Smith  v.  Johnson,  Id.  d45 ;    United  Bank  v.  Marquis,  2  Id.  489 ;  Burkbart  v.  HaT 

States  Bank  v.  Buasard,  3  Id.  178.  iland,  7  Id.  621.     It  only  suspends  execution 

'  See  Campbell  v,  Emerson,  2  McLean  80 ;  Hepburn  v.  Maus,  81  Leg.  Int.  866. 

125 


187  SUPREME    COURT  [Jairy 

Wallace  v.  McGonnelL 

and  before  tbe  December  term  aforesaid,  to  wit,  on  the  eightb  day  of  June, 
in  the  year  1836,  at  Mobile,  to  wit,  in  the  district  aforesaid,  one  William  J. 
Blocker,  John  R.  Blocker  and  Benjamin  Horner,  merchants,  trading  under 
tbe  name  of  Homer,  Blocker  <fe  Co.,  by  William  J.  Blocker,  one  of  the  said 
firm,  in  behalf  of  himself  and  his  copartner,  caused  to  be  sued  out  a  certain 
writ  of  original  attachment  against  the  said  Corry  McConnell,  for  the  sum 
$4204  ;  and  which  said  writ  was  issued  by  Benjamin  Wilkins,  a  justice  of 
the  peace  of  Mobile  county,  on  the  said  eighth  day  of  June,  in  the  year 
1830,  and  was  directed  to  the  sheriff  of  Mobile  county,  and  was  made 
returnable  to  the  county  court  of  Mobile  county,  which  was  held  on  the 
second  Monday  m  June  1836.  And  the  said  defendant  further  avers,  that 
the  said  plaintiffs  in  the  said  attachment,  were,  at  the  time  of  suing  out  the 
same,  residents  of  the  state  of  Alabama  ;  that  the  said  Corry  McConnell 
was  a  non-resident,  and  citizen  of  the  state  of  New  York,  and  that  the  said 
plaintiffs  did  comply  with  the  requisites  of  the  statute,  in  such  cases  made 
^  -  *and  provided,  by  giving  bond  and  security,  and  filed  afiidavit, 
J  whereby  it  is  shown  that  the  said  justice  and  the  said  county  court 
had  jurisdiction  of  the  said  attachment,  and  that  the  said  county  court  could 
lawfully  hear  and  determine  the  same.  And  the  said  defendant  further 
saith,  that  in  said  original  attachment,  such  proceedings  were  had,  that 
he,  the  said  William  Wallace  was,  on  the  said  eighth  day  of  June  1836, 
summoned  as  a  garnishee,  by  the  sheriff  of  Mobile  county,  and  required  to 
appear  before  the  said  county  court,  and  answer,  on  oath,  what  he  was 
indebted  to  said  Corry  McConnell.  And  the  said  William  Wallace,  defend- 
ant, further  saith  that,  in  obedience  to  the  said  summons  of  garnishment, 
he,  the  said  William,  did  appear  before  the  said  county  court  of  Mobile,  at 
the  said  term  of  the  said  county  court,  held  on  the  second  Monday  in  June 
1836,  before  the  judge  of  said  court  then  sitting,  and  was  in  said  suit  of 
attachment  between  the  said  Horner,  Blocker  Ss  Co.,  plaintiffs,  and  Corry 
McConnell,  defendant,  examined  on  oath,  touching  in  his  indebtedness  to 
the  said  Corry  McConnell  ;  whereupon,  he  did  declare  on  oath,  that  he  did 
execute  to  the  said  McConnell,  the  note  for  the  sum  of  $4880,  on  which  the 
said  plaintiff  in  this  suit  hath  declared,  that  he  did  pay,  on  the  said  note 
to  said  McConnell,  on  the  24th  day  of  September  1833,  the  sum  of  $372.34, 
and  that  the  remainder'  of  said  note  was  due  by  said  Wallace  to  said 
McConnell,  <fec.  And  the  said  defendant  further  saith,  that  in  the  said 
attachment,  by  said  court,  at  the  said  June  term  thereof,  it  was  ordered, 
that  the  proceedings  against  said  McConnell  be  stayed  for  six  months,  and 
that  notice  be  given  to  the  said  McConnell,  of  the  pendency  of  said  attach- 
ment, by  letter,  directed  to  New  York  ;  the  said  McConnell  being  shown 
to  be  a  resident  of  the  state  of  New  York.  And  the  said  defendant,  Wal- 
lace, further  saith,  that  in  the  said  attachment,  and  upon  the  said  writ  of 
garnishment,  the  said  court,  at  the  said  June  term,  then  sitting,  did  make 
the  further  order  following,  to  wit :  It  appearing,  to  the  satisfaction  of  the 
court,  that  William  Wallace  has  been  duly  summoned  as  a  garnishee,  and 
and  he  having  admitted  an  indebtedness  to  said  defendant,  to  an  amount 
greater  than  the  amount  sued  for  in  the  above-entitled  cause,  it  is  consid- 
ered by  the  court,  that  said  plaintiffs  do  recover  from  said  garnishee,  the 
sum  of  $4204,  the  amount  sued  for  in  said  case,  together  with  the  cost 
thereof,  and  that  all  proceedings  against  said  garnishee  be  stayed  until  the 
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final  disposition  of  said  case.  Wherefore,  the  said  cause  was,  in  said  county 
court,  at  said  June  term,  continued  by  said  court,  as  well  against  the  said 
McConnell  as  against  the  said  Wallace,  till  the  next  terra  thereof,  to  be  held 
in  due  course  of  law,  that  is  to  say,  on  the  second  Monday  of  February,  in 
the  year  1837.  All  which  said  proceedings  in  the  said  county  court,  in 
which  the  said  plea  still  remains  pending  and  undeterrained,  are  still  in  full 
force,  and  not  reversed,  vacated  or  otherwise  set  aside,  as  by  the  record  and 
proceedings  in  said  court,  still  remaining  of  record,  *will  more  fully  ^^ 
ftnd  at  large  appear;  and  that  he,  the  said  defendant,  is  ready  to  ^  ^^^ 
verify  :  wherefore,  he  prays  judgment,  if  the  said  plaintiffs  ought  further 
to  have  or  maintain  his  said  action  therefor,  against  him,  this  defendant,  as 
to  the  sum  of  $4204,  parcel  of  the  sum  by  the  said  plaintiffs  above  demand- 
ed, Ac, 

The  plaintiff,  at  the  same  term,  entered  a  demurrer  to  this  plea  of  puis 
darrien  continuance^  and  prayed  the  court  to  render  judgment  against  the 
defendant  for  $676.30  parcel  of  the  debt  of  $4880,  the  amount  of  the  note, 
which  by  the  plea  was  wholly  undefended  ;  and  as  to  the  said  plea  of  puis 
darrien  continuance,  the  plaintiff  says,  that  the  plea  of  the  defendant  is  not 
sufficient  to  bar  him  from  maintaining  his  action  on  the  said  note,  <fec. 

The  conrt,  on  the  pleadings,  gave  judgment  as  follows:  "As  to  the 
said  sum  of  $4205  ;  being  argued  by  counsel,  it  seems  to  the  court,  that  said 
plea,  as  to  the  said  sum  of  $4205,  and  the  allegations  therein  contained,  are 
not  sufficient  in  law  to  bar  the  said  plaintiff  from  having  and  maintaining 
his  aforesaid  action  therefor  against  the  said  defendant ;  whereupon,  it  is 
ordered  by  the  court,  that  the  said  demurrer  be  sustained  ;  but  as  to  the 
sum  of  $675.39,  the  residue  of  said  plaintiff's  debt,  in  his  declaration  men- 
tioned, this  day,  came  the  plaintiff,  by  his  attorney,  and  the  said  defendant, 
being  solemnly  called,  came  not,  but  wholly  made  default,  as  to  the  said 
last-mentioned  sum,  whereby  the  said  plaintiff  therein  against  him  remains 
altogether  undefended.  It  is,  there:  ore,  considered  by  the  court,  that  the 
said  Corry  McConnell,  plaintiff,  do  recover  against  the  said  William  Wal- 
lace, defendant,  the  said  sum  of  $4880.39,  his  debt  aforesaid,  and  also  the 
further  sum  of  $394,  the  interest  thereon,  assessed  by  the  clerk  of  this  court 
by  way  of  damages,  for  the  detention  of  the  same,  together  with  his  cost  in 
this  cause  ;  the  plaintiff  remits  to  the  defendant  the  sum  of  $351.28." 

The  record  of  the  district  court  stated  :  '*  In  this  cause,  the  court  decided, 
that  the  plea  puis  darrien  continuance  was  a  waiver  of  the  previous  plea 
pleaded  by  the*  defendant ;  there  was  no  default  of  the  defendant,  further 
than  his  abandonment,  under  the  decision  of  the  court,  of  his  first  plea.  In 
this  cause,  the  defendant  moved  the  court  to  stay  proceedings  in  the  said 
cause,  until  the  final  decision  of  the  county  court  of  Mobile  county,  upon  the 
attachment  of  Horner  &  Co.;  which  motion  was  overruled."  The  defend- 
ant prosecuted  this  appeal. 

The  case  was  argued  by  -Sey,  for  the  plaintiff  in  error ;  and  by  Gritten- 
deny  for  the  defendant. 

♦For  the  plaintiff y  it  was  contended. — 1.  That  the  demurrer  should  r«  j4q 
have  been  overruled,  the  matters  pleaded  being  sufficient  under  the  ^ 
attachment  laws  of  Alabama.    2.  That  the  judgment  by  nil  dicity  as  to  the 
residne  of  the  debt,  viz.,  the  $675.39,  not  attached,  was  erroneous ;  inasmuch 
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as  it  was  covered  and  defended  by  the  first  plea  of  payment  to  the  whole 
debt,  which  plea  was  not  waived  by  the  subsequent  plea,  which  only  went 
to  part  of  the  debt  claimed  in  the  action  ;  parties  being  allowed  by  the  law 
•and  practice  in  Alabama  to  plead  any  number  of  pleas  to  the  same  cause  of 
action.  3.  That  the  declaration  on  the  note  does  not  aver  that  payment 
of  the  note  was  demanded  at  the  office  of  discount  and  deposit  of  the 
Bank  of  the  United  States,  at  Nashville,  where  the  same  was  payable. 

Upon  the  first  point,  Mr.  Key  contended,  that  the  attachment  in  the 
state  court  of  Alabama  was  a  bar  to  the  further  proceeding  in  the  district 
court.  If  this  be  not  so,  the  plaintiff  in  the  court  below  will  twice  recover 
the  amount  of  his  debt  from  the  defendant ;  once  in  the  district  court,  and 
again  in  the  state  court ;  as  his  debt  to  the  attaching-creditor  will  be  paid 
under  the  judgment  of  that  court.  The  plaintiff  in  error  had  answered  to  the 
attachment,  that  he  owed  to  McConnell,  the  defendant  in  error,  the  amount 
of  the  debt  claimed  by  the  plaintiff  in  the  attachment;  and  this,  by  the  attach- 
ment law  of  Alabama,  fixed  his  responsibility.  But  as  to  the  residue  of  the 
note,  he  continued  liable  to  the  plaintiff  in  the  district  court,  if  liable  at  all. 
The  district  court  decided,  that  the  plea  of  the  attachment  was  a  waiver  of 
the  first  plea.  This  was  not  so ;  it  could  operate  only,  if  it  had  any  oper- 
ation, as  to  part  of  it. 

The  case  of  the  defendant  in  error  is  put  on  the  ground,  that  the  attach- 
ment was  no  bar  to  the  suit  in  the  district  court  of  Alabama.  This  would 
be  so,  if,  in  the  attachment  case,  the  garnishee  could  plead  the  existing 
action  in  the  district  court.  This  he  could  not  do.  It  was  not  a  plea  to  the 
attachment,  that  a  suit  was  pending  for  the  debt  attached  ;  and  this  is 
the  law  of  Alabama,  as  it  is  in  all  the  states  in  which  attachment  laws  exist. 
By  the  custom  of  London,  such  a  plea  would  be  good  ;  but  not  so  here.  By 
the  attachment  laws  of  Alabama,  everything  in  the  shape  of  goods  or  credits, 
whether  sued  for  or  not,  even  judgments  and  money  in  the  hands  of  the 
sheriff,  may  be  attached  ;  and  the  garnishee  can  only  defend  himself,  by 
showing  that  he  had  nothing  in  his  hands,  and  owed  nothing  to  the  defend- 
ant in  the  attachment.  No  matter  how  he  owed  it,  whether  sued  for  or 
not.  Aiken's  Digest  37,  §  15,  16, 19.  Nor  can  the  defendant  in  the  attach- 
ment suit  complain.  He  has  full  notice  of  this  proceeding,  and  may  appear 
and  dissolve  the  attachment ;  and  he  has  security  for  the  restoration  of  the 
property  in  a  year  and  a  day,  should  the  plaintiff  in  the  attachment  have 
recovered  improperly. 

^  ,  In  the  case  before  the  court,  the  plea  puis  darrien  continuance  *is 
^  said  to  have  overruled  the  plea  of  payment,  entered  to  the  plaintiff's 
declaration,  and  thus  makes  it  apply  to  the  whole  of  the  claim  of  the  plain- 
tiff ;  when,  in  fact,  its  application  was  for  a  sum  less  than  the  amount  of 
the  note,  leaving  the  balance,  $675.39,  undefended.  This  is  founded  upon 
the  supposition,  that  such  a  plea  withdraws  the  whole  defence  originally 
pleaded.  But  this  is  not  so  ;  the  plea  has  no  operation  but  to  the  sum  stated 
in  it ;  and  in  this  case,  the  attachment  had  seized  upon  $4205,  leaving  the 
residue  of  the  note  sued  upon  protected  from  a  judgment  of  the  court,  on 
the  original  plea  of  payment.  The  case  in  2  Wend.  300,  fully  sustains  this 
position. 

2.  Do  not  the  attachment  laws  of  the  states  interpose  a  bar  to  a  suit 
commenced  before  the  attachment  ?  It  is  important,  that  this  question  should 
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be  ooDsideredy  and  the  principle  settled  ;  and  that  the  property  of  absent 
debtors  shall  be  liable  to  pay  their  creditors.  Much  of  the  credit  which 
an  individual,  who  is  a  non-resident,  obtains,  is  often  derived  from  the  debts 
due  to  him  at  the  place  or  in  the  country  in  which  the  credit  is  given  ;  as 
they  are  considered  liable,  under  the  attachment  laws  of  the  states,  to  the 
payment  of  his  debts.  Thus,  the  credit  operations  of  the  country  are  made 
safer,  and  commercial  transactions  are  beneficially  extended. 

It  seems  to  be  considered  by  the  district  court  of  Alabama,  that  the  attach- 
ment in  the  state  court  could  not  operate,  after  the  commencement  of  the 
suit  on  the  suit  on  the  note.  But  the  only  question  to  the  original  debtor 
under  the  attachment  was,  do  you  owe  the  money  ?  And  no  state  of  things, 
such  as  a  suit,  or  surety  for  the  defendant  in  the  attachment,  could  exempt 
him  from  liability  for  the  amount  in  his  hands.  It  is  said,  it  is  different  in 
England  ;  this  is  so  to  some  extent.  By  the  attachment  law,  under  the  cus- 
tom of  London,  a  debt  in  suit  cannot  be  attached.  But  this  is  not  the  law 
in  the  states  of  the  United  States.  The  attachment  law  of  England,  under 
the  custom  of  London,  is  peculiar  in  many  of  its  features  ;  although  in  some 
respects  our  laws  are  the  same.  Customs  of  Loudon  265-8.  By  that  law, 
debts  in  suit,  debts  on  judgments,  cannot  be  attached  ;  our  laws  give  no 
such  exemptions.  It  is  a  settled  principle,  that  the  property  of  absent 
debtors  is  liable,  by  legislation,  to  the  payment  of  their  debts.  This  is  a 
rule  in  almost  all  the  states  of  the  Union  ;  and  it  will  not  be  disturbed  by 
the  courts  of  the  United  States.  Cited,  Aiken's  Digest  37  ;  Serg.  on  Att. 
161;  2  Dall.  279;  2  Teates  192;  9  Johns.  221;  20  Ibid.  229-31,  239, 
268 ;  4  Cow.  621  ;  Pet.  C.  C.  246  ;  8  Cow.  311,  316  ;  1  Har.  &  McHen.  236  ; 
2  Ibid.  466  ;  1  Ala.  129  ;  12  Mart.  68.  Upon  these  authorities,  it  is 
immaterial,  whether  the  attachment  was  commenced  before  or  after  the  suit 
was  instituted. 

*d.  It  is  contended,  that  the  plea  puis  darrien  continuance  is  a  r^.^o 
waiver  of  all  preceding  pleas.  This  may  be  admitted,  so  far  as  the  ^ 
plea  goes,  but  it  does  not  extend  beyond  the  matter  of  the  plea  ;  nor  is  it 
an  abandonment  of  a  defence  which  is  not  affected  by  the  plea.  Where  it 
is  pleaded  to  a  part  of  the  bill  sued  on,  and  not  to  the  whole  amount  of  it, 
the  original  plea  stands  for  the  residue,  unaffected  by  the  special  plea.  This 
must  be  so,  or  the  grossest  injustice  might  arise  ;  as  the  defendant,  who 
should  desire  to  avail  himself  of  a  just  defence  to  a  part  of  a  debt  claimed 
from  him,  must  give  up  a  defence  which  would  be  equally  available  against 
another  part  of  it.  The  authorities  do  not  sustain  the  position  upon  which 
the  decision  of  the  district  court  was  made.  When  the  plea  puis  darrien 
continuance  goes  to  a  part  only  of  the  claim,  it  has  no  extent  to  any  other 
or  further  part.     1  Ala.  129  ;  2  Wend.  300. 

The  last  objection  is,  that  there  is  no  averment  of  a  demand  at  the  bank 
of  deposit,  at  Nashville ;  and  no  demand  is  stated  to  have  been  made  there. 
Can  an  action  be  maintained,  without  proving  that  the  money  was  not  at 
the  bank  of  deposit,  in  Nashville,  to  pay  ;  and  that  a  demand  was  made 
there,  in  conformity  with  the  note  ?  It  has  been  decided,  that  as  to  the 
indorser  on  a  note  of  this  description,  it  is  necessary  to  prove  such  a  demand 
JBank  of  the  United  States  v.  Smithy  11  Wheat.  171.  The  same  principle 
should  apply  in  an  action  against  the  maker. 

13  Pet.— 9  129 
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OriUendeny  for  the  defendant,  said,  there  were  but  two  questions  in  the 
oaae.  1.  Whether  the  jAesipuis  darrien  continvanoe  is  a  good  bar  to  the 
action  ?  2.  Whether  that  plea  was  a  waiver  of  the  first  plea  of  payment  ? 
As  to  the  first  question,  it  is  insisted,  on  the  part  of  McConnell,  that  neither 
the  pendency  of  an  attachment,  nor  condemnation  under  it,  if  the  attach- 
ment be  issued  after  the  commencement  of  his  suit,  can  form  any  legal  de- 
fence or  bar  to  that  suit.  And  for  authority  on  this  point,  reference  is  made 
to  8  Wils.  297,  304  ;  Brook  v.  Smithy  1  Salk.  280 ;  Savage^a  Case,  Ibid. 
291 ;  6  Johns.  101  ;  6  Taunt.  658 ;  4  T.  R.  312  ;  16  Eng.  Com.  Law  78-9.  As 
MoConnell's  suit  was  brought  long  before  the  attachment  pleaded  in  bar  of 
it,  it  follows,  therefore,  that  the  decision  of  the  court  upon  the  demurrer  to 
that  plea  was  correct.  If  the  matter  of  the  plea  was  available  at  all,  it 
oonld  only  have  been  pleaded  in  abatement.     1  Chitty  697. 

As  to  the  second  question,  we  refer  to  1  Chitty's  Plead.  697,  <fec.,  and 
the  cases  cited  in  the  note  thereto  ;  and  also  to  the  case  of  Renner  v. 
JUarshaUy  1  Wheat.  216.  In  the  case  referred  to  in  Chitty,  he  says  :  "  A 
jles^puis  darrien  continuance^  is  not  a  departure  from,  but  is  a  waiver  of 
*14^1  ^^^  ^^^  plea,  and  no  advantage  *can  afterwards  be  taken  of  it ;  nor 

•'  can  even  the  plaintiff  afterwards  proceed  thereon."  Upon  the  whole 
matter,  therefore,  it  is  contended  that  the  judgment  ought  to  be  affirmed. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — This  case  comes 
up  on  a  writ  of  error  from  the  district  court  of  the  United  States  for  the 
southern  district  of  Alabama.  The  action  in  the  court  below  was  founded 
npon  a  note,  which,  although  under  seal,  is  considered  in  Tennessee  a  pro- 
missory note ;  and  is  in  the  words  following : 

"  Three  years  and  two  months  after  date,  I  promise  to  pay  Corry  McCon- 
nel,  or  order,  at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United 
States,  at  Nashville,  four  thousand,  eight  hundred  and  eighty  dollars,  ninety- 
nine  cents,  value  received." 

The  declaration  sets  out  this  note  according  to  its  terms,  and  alleges  the 
promise  to  pay  at  the  office  of  discount  and  deposit  of  the  Bank  of  the 
United  States,  at  Nashville  ;  without  averring  that  the  note  was  presented 
at  the  bank,  or  demand  of  payment  made  there.  The  defendant  pleaded  pay- 
ment and  satisfaction  of  the  note  ;  and  issue  being  joined  thereupon,  the 
cause  was  continued  until  the  next  term  thereafter.  At  which  time,  the 
defendant  interposed  a  pleaj^t^i^  darrien  continuance^  alleging  that  the  plain- 
tiff, as  to  the  sum  of  $4204,  part  and  parcel  of  the  sum  demanded  in  the 
declaration,  ought  not  further  to  have  and  maintain  his  action  therefor 
against  him,  because  that  sum  had  been  attached  by  Blocker  <fe  Co.,  by  pro- 
ceedings commenced  by  them  against  the  plaintiff  in  this  cause,  under  the 
attachment  law  of  Alabama,  in  which  he  was  summoned  as  garnishee.  And 
setting  out  the  proceedings  against  him,  according  to  the  requirements  of 
that  law,  and  under  which  he  was  examined  on  oath  ;  and  did  declare,  that 
he  executed  the  note  to  the  said  McConnell,  the  plaintiff  in  this  cause,  as 
set  out  in  the  declaration  ;  that  he  had  paid  on  the  note  $372.34,  and  that 
the  remainder  of  the  said  note  was  due  by  him  to  said  McConnell.  And  the 
plea  further  sets  out,  that  under  the  proceedings  on  the  attachment,  the 
oonrt  had  given  judgment  against  him  for  $4204  and  costs ;  but  with  a  stay 
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of  all  further  proceedingB  until  the  further  disposition  of  the  case,  and  which 
remains  yet  undetermined. 

To  this  plea,  the  plaintiff  demurred  ;  and  the  court  sustained  the  demur- 
rer, and  gave  judgment  for  the  plaintiff  for  teVS.SQ,  the  residue  of  the  plain- 
tiflPs  debt  in  his  declaration  mentioned,  by  default ;  and  thereupon,  gave  a 
final  judgment  for  the  plaintiff  for  the  full  amount  of  the  note,  $4880,  the 
debt  aforesaid,  and  $394,  the  interest  assessed  by  the  clerk,  together  with 
his  cost;  and  the  plaintiff  remits  upon  the  record  the  sum  of  $851.28. 
♦And  the  questions  arising  upon  this  record  have  been  made  and  argued  t^^sA 
under  thfe  following  objections  :  1.  That  the  declaration  is  bad  for  '• 
want  of  an  averment  that  the  note  was  presented,  and  payment  demanded 
at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States,  at 
Nashville.  2.  That  the  matters  pleaded  of  the  proceedings  under  the  attach- 
ment laws  of  Alabama,  were  sufficient  to  bar  the  action,  as  to  the  amount  of 
the  sum  so  attached  ;  and  that  the  demurrer  ought  therefore  to  have  been 
overruled.   8.  That  the  judgment  by  nil  dicit,  for  the  $675.39,  was  erroneous. 

The  question  raised  as  to  the  sufficiency  of  the  declaration,  in  a  case  where 
the  suit  is  by  the  payee  against  the  maker  of  a  promissory  note,  never  has 
received  the  direct  decision  of  this  court.  In  the  case  of  the  Bank  of  the 
United  States  v.  Smithy  11  Wheat.  172,  the  note  upon  which  the  action  was 
founded  was  made  payable  at  the  office  of  discount  and  deposit  of  the  Bank 
of  the  United  States,  in  the  city  of  Washington  ;  and  the  suit  was  against 
the  indor«ter,  and  the  question  turned  upon  the  sufficiency  of  the  averment 
in  the  declaration,  of  a  demand  of  payment  of  the  maker.  And  the  court 
said,  when  in  the  body  of  a  note,  the  place  of  payment  is  designated,  the 
indorser  has  a  right  to  presume  that  the  maker  has  provided  funds  at  such 
place  to  pay  the  note ;  and  has  a  right  to  require  the  holder  to  apply  at 
such  place  for  payment.  In  the  opinion  delivered  in  that  case,  the  question 
now  presented  in  the  case  before  us  is  stated  ;  and  it  said,  whether  where  the 
suit  is  against  the  maker  of  a  promissory  note,  or  the  acceptor  of  a  bill  of 
exchange,  payable  at  a  particular  place,  it  is  necessary  to  aver  a  demand  of 
payment  at  such  place,  and  upon  the  trial  to  prove  such  demand,  is  a  ques- 
tion upon  which  conflicting  opinions  have  been  entertained  in  the  courts  in 
Westminster  Hall.  But  that  the  question  in  such  case  may,  perhaps,  be  cou- 
sidered  at  rest  in  England,  by  the  decision  of  the  late  case  of  JRowe  v.  Yonvtj^ 
2  Brod.  &  Bing.  165,  in  the  House  of  Lords ;  where  it  was  held,  that  if  a 
bill  of  exchange  be  accepted,  payable  at  a  particular  place,  the  declarat  ion 
on  such  bill,  against  the  acceptor,  must  aver  presentment  at  that  place,  and 
the  averment  must  be  proved.  But  it  is  there  said,  a  contrary  opinion  han 
been  entertained  by  courts  in  this  country  ;  that  a  demand  on  the  maker  of 
a  note,  or  the  acceptor  of  a  bill,  payable  at  a  specified  place,  need  not  1  e 
averred  in  the  declaration  or  proved  on  the  trial ;  that  it  is  not  a  condition 
precedent  to  the  plaintiff's  right  of  recovery.  As  matter  of  practice,  appli- 
cation will  generally  be  made  at  the  place  appointed,  if  it  is  believed,  tlir.t 
funds  have  been  there  placed  to  meet  the  note  or  bill.  But  if  the  maker  or 
acceptor  has  sustained  any  loss  by  the  omission  of  the  holder  to  make  suih 
application  for  payment,  at  the  place  appointed,  it  is  matter  of  defence,  to 
set  up  by  plea  and  proof.  But  it  is  added,  as  this  question  does  not  neci.s 
sarily  arise  in  this  case,  we  do  not  mean  to  be  understood  as  express-  ^^ 
ing  any  decided  opinion  upon  it,  although  we  are  strongly  ^inclined  ■- 
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to  think,  that  as  against  the  maker  of  a  note,  or  the  acceptor  of  abill,  no  aver- 
ment or  proof  of  a  demand  of  payment  at  the  place  designated  would  be 
necessary.  The  question  now  before  the  court  cannot,  certainly,  be  con- 
sidered as  decided  by  the  case  of  the  Bank  of  the  United  States  v.  /Smith, 
But  it  cannot  be  viewed  as  the  mere  obiter  opinion  of  the  judge  who  delivered 
the  judgment  of  the  court.  The  attention  of  the  court  was  drawn  to  the  ques- 
tion now  before  the  court ;  and  the  remarks  made  upon  it,  and  the  authori- 
ties referred  to,  show  that  this  court  was  fully  apprised  of  the  conflicting 
opinions  of  the  English, courts  on  the  question  ;  and  that  opinions,  contrary 
to  that  of  the  House  of  Lords  in  the  case  of  Bowe  v.  Youngy  had  been  enter- 
tained by  some  of  the  courts  in  this  country  :  and  under  this  view  of  the 
question,  the  court  say,  they  are  strongly  inclined  to  adopt  the  American 
decisions.  As  the  precise  question  is  now  presented  by  this  record,  it  be- 
comes necessary  to  dispose  of  it. 

It  is  not  deemed  necessary  to  go  into  a  critical  examination  of  the  Eng- 
lish authorities  upon  this  point ;  a  reference  to  the  case  in  the  House  of 
Lords,  which  was  decided  in  the  year  1820,  shows  the  great  diversity  of 
opinion  entertained  by  the  English  judges  upon  this  question.  It  was,  how- 
ever, decided,  that  if  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place,  the  declaration  in  an  action  on  such  bill,  against  the  acceptor,  must 
aver  presentment  at  that  place,  and  the  averment  must  be  proved.  The 
lord  chancellor,  in  stating  the  question,  said  this  was  a  very  fit  question  to 
be  brought  before  the  House  of  Lords,  because  the  state  of  the  law,  as 
actually  administered  in  the  courts,  is  such,  that  it  would  be  infinitely  better 
to  settle  it  in  any  way,  than  to  permit  so  controversial  a  state  to  exist  any 
longer.  That  the  court  of  king's  bench  has  been,  of  late  years,  in  the  habit 
of  holding,  that  such  an  acceptance  as  this,  is  a  general  acceptance  ;  and 
that  it  is  not  necessary  to  notice  it  as  such  in  the  declaration,  or  to  prove 
presentment,  but  that  it  must  be  considered  as  matter  of  defence  ;  and  that 
the  defendant  must  state  himself  ready  to  pay  at  the  place,  and  bring  the 
money  into  court,  and  so  bar  the  action  by  proving  the  truth  of  that  defence. 
On  the  contrary,  the  court  of  common  pleas  was  in  the  habit  of  holding, 
that  an  acceptance  like  this  was  a  qualified  acceptance,  and  that  the  contract 
of  the  acceptor  was  to  pay  at  the  place  ;  and  that  as  matter  of  pleading,  a 
presentment  at  the  place  stipulated  must  be  averred,  and  that  evidence  must 
be  given  to  sustain  that  averment ;  and  that  the  holder  of  the  bill  has  no 
cause  of  action,  unless  such  demand  has  been  made.  In  that  case,  the  opinion 
of  the  twelve  judges  was  taken  and  laid  before  the  House  of  Lords,  and  will 
be  found  reported  in  an  appendix  to  the  report  of  the  case  of  Rowe  v.  Young, 
2  Brod.  &  Bing.  180.  In  which  opinions,  all  the  cases  are  referred  to,  in 
which  the  question  had  been  drawn  into  discussion  ;  and  the  result  appears 
to  have  been,  that  eight  judges  out  of  the  twelve  sustained  the  doctrine  of 
the  king's  bench  on  this  question ;  notwithstanding  which,  the  judgment 
was  reversed. 

•lAftl  '^  ^®  fairly  to  be  inferred,  from  an  act  of  parliament  passed 
J  immediately  thereafter,  14  2  Geo.  IV.,  c.  78,  that  this  decision  was 
not  satisfactory.  By  that  act,  it  is  declared,  that  ''after  the  1st  of  August 
1821,  if  any  person  shall  accept  a  bill  of  exchange,  payable  at  the  house  of 
a  banker,  or  other  place,  without  further  expression  in  his  acceptance,  such 
acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  and  purposeSi  a 
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general  aooeptance  ot  such  bill.  But  if  the  acceptor  shall,  in  his  acceptance, 
express,  that  he  accepts  the  bill,  payable  at  a  banker's  house  or  other  place 
only,  and  not  otherwise  or  elsewhere ;  such  acceptance  shall  be  a  qualified 
acceptance  of  such  bill ;  and  the  acceptor  shall  not  be  liable  to  pay  the  bill, 
except  in  default  of  payment,  when  such  payment  shall  have  been  first  duly 
demanded  at  such  banker's  house  or  other  place."  Bayley  on  Bills 
200,  note. 

In  most  of  the  cases  which  have  arisen  in  the  English  courts,  the  suit  has 
been  against  the  acceptor  of  the  bill ;  and  in  some  cases,  a  distinction  would 
seem  to  be  made  between  such  a  case,  and  that  of  a  note,  when  the  action  is 
agajnst  the  maker,  and  the  designated  place  is  in  the  body  of  the  note. 
But  there  can  be  no  solid  grounds  upon  which  such  a  distinction  can  rest. 
The  acceptor  of  a  bill  stands  in  the  same  relation  to  the  drawee,  as  the 
maker  of  a  note  does  to  the  payee  ;  and  the  acceptor  is  the  principal  debtor, 
in  the  case  of  a  bill,  precisely  like  the  maker  of  a  note.  The  liability  of  the 
acceptor  grows  out  of,  and  is  to  be  governed  by,  the  terms  of  his  acceptance, 
and  the  liability  of  the  maker  of  a  note  grows  out  of,  and  is  to  be  governed 
by,  the  terms  of  his  note ;  and  the  place  of  payment  can  be  of  no  more 
importance  in  the  one  case  than  in  the  other.  And  in  some  of  the  cases 
where  the  point  was  made,  the  action  was  against  the  maker  of  a  promis- 
sory note.  The  case  of  Nichols  v.  BoweSy  2  Camp.  498,  was  one  of  that 
description,  decided  in  the  year  1810  ;  and  it  was  contended  on  the  trial, 
that  the  plaintiff  was  bound  to  show  that  the  note  was  presented  at  the 
banking-house  where  it  was  made  payable.  But  Lord  Ellbnbobough, 
before  whom  the  cause  was  tried,  not  only  decided  that  no  such  proof  was 
necessary,  but  would  not  suffer  such  evidence  to  be  given  ;  although  the 
counsel  for  the  plaintiff  said,  he  had  a  witness  in  court  to  prove  the  note 
was  presented  at  the  banker's,  the  day  it  became  due  :  his  lordship  alleging 
that  he  was  afraid  to  admit  such  evidence,  lest  doubts  should  arise  as  to  its 
necessity.  And  in  the  case  of  Wild  v.  RenwardSy  1  Camp.  425,  note,  Mr. 
Justice  Batlby,  in  the  year  1809,  ruled,  that  if  a  promissory  note  is  made 
payable  at  a  particular  place,  in  an  action  against  the  maker,  there  is  no 
necessity  for  proving  that  it  was  presented  there  for  payment. 

The  case  of  Sanderson  v.  Bowes,  14  East  600,  decided  in  the  king's 
bench,  in  the  year  1811,  is  sometimes  referred  to  as  containing  a  different 
rule  of  construction  of  the  same  words,  when  used  in  the  body  of  a  promis- 
sory note,  from  that  which  is  given  to  them  when  used  in  the  acceptance  of 
a  bill  of  exchange.  But  it  may  be  *well  questioned,  whether  this  case  r^^^^ 
warrants  any  such  conclusion.  That  was  an  action  on  a  promissory  ' 
note,  by  the  bearer,  against  the  maker.  The  note,  as  set  out  in  the  declara- 
tion, was  a  promise  to  pay  on  demand,  at  a  specified  place,  and  there  was 
no  averment  that  a  demand  of  payment  had  been  made  at  the  place  desig- 
nated. To  which  declaration,  the  defendant  demurred  ;  and  the  counsel,  in 
support  of  the  demurrer,  referred  to  cases  where  the  rule  had  been  applied 
to  acceptances  on  bills  of  exchange  ;  but  contended,  that  the  rule  did  not 
apyly  to  a  promissory  note,  when  the  place  is  designated  in  the  body  of  the 
note.  Lord  Elljskbobouqu,  in  the  course  of  the  argument,  in  answer  to 
some  cases  referred  to  by  counsel,  observed  ;  those  are  oases  where  money 
is  to  be  paid,  or  something  to  be  done,  at  a  particular  time  as  well  as  place, 
therefore,  the  party  (defendant)  may  readily  make  an  averment,  that  he 
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was  ready  at  the  time  and  place  to  pay,  and  that  the  other  party  was  not 
ready  to  receive  it ;  but  here,  the  time  of  payment  depends  entirely  on  the 
pleasure  of  the  bolder  of  the  note.  It  is  true,  Lord  Ellenbobough  did 
not  seem  to  place  his  opinion,  in  the  ultimate  decision  of  the  cause,  upon 
this  ground.  But  the  other  judges  did  not  allude  to  the  distinction  taken 
at  the  bar  between  that  case  and  the  acceptance  of  a  bill  in  like  terras  ;  but 
placed  their  opinions  upon  the  terms  of  the  note  itself,  being  a  promise  to 
pay  on  demand,  at  a  particular  place.  And  there  is  certainly  a  manifest 
distinction  between  a  promise  to  pay  on  demand,  at  a  given  place,  and  a 
promise  to  pay  at  a  fixed  time,  at  such  place.  And  it  is  hardly  to  be  pre- 
sumed, that  Lord  Ellenborouoh  intended  to  rest  his  judgment  ugon  a 
distinction  between  a  promissory  note  and  a  bill  of  exchange,  as  both  he 
and  Mr.  Justice  Batlet  had,  a  very  short  time  before,  in  the  cases  of 
Nichols  V.  BotoeSy  and  Wild  v.  Renwards^  above  referred  to,  applied  the 
same  rule  of  construction  to  promissory  notes,  where  the  promise  was  con- 
tained in  the  body  of  the  note.  Where  the  promise  is  to  pay  on  demand,  at 
a  particidar  place,  there  is  no  cause  of  action,  until  the  demand  is  made ; 
and  the  maker  of  the  note  cannot  discharge  himself,  by  an  offer  of  payment, 
the  note  not  being  due  until  demanded. 

Thus  we  see,  that  until  the  late  decision  in  the  House  of  Lords  in  the 
case  of  Rowe  v.  Young^  and  the  act  of  parliament  passed  soon  thereafter, 
this  question  was  in  a  very  unsettled  state  in  the  English  courts  ;  and  with- 
out undertaking  to  decide  between  those  conflicting  opinions,  it  may  be 
well  to  look  at  the  light  in  which  this  question  has  been  viewed  in  the 
courts  in  this  country. 

This  question  came  before  the  supreme  court  of  the  state  of  New  York, 
in  the  year  1809,  in  the  case  of  Foden  v.  Sharp^  4  Johns.  183 ;  and  the  court 
said,  the  holder  of  a  bill  of  exchange  need  not  show  a  demand  of  payment 
of  the  acceptor,  any  more  than  of  the  maker  of  a  note.  It  is  the  business  of 
the  acceptor  to  show  that  he  was  ready  at  the  day  and  place  appointed,  but 
that  no  one  came  to  receive  the  money  ;  and  that  he  was  always  ready 
afterwards  to  pay.  This  case  shows,  that  the  acceptor  of  a  bill,  and  the 
maker  of  a  note,  were  considered  as  standing  on  the  same  footing  vnlh 
•i  AQl  ^®^P®^^  *^^  *  demand  of  payment  at  the  place  designated.  And  in  the 
J  case  of  Wolcott  v.  Van  Santvoord,  17  Johns.  248,  which  came 
before  the  same  court,  in  the  year  1819,  the  same  question  arose.  The  action 
was  against  the  acceptor  of  a  bill,  payable  five  months  after  date,  at  the  Bank 
of  Utica,  and  the  declaration  contained  no  averment  of  a  demand  at  the 
Bank  of  Utica  ;  and  upon  a  demurrer  to  the  declamtion,  the  court  gave 
judgment  for  the  plaintiff.  Chief  Justice  Spencer,  in  delivering  the  opin- 
ion of  the  court,  observed,  that  the  question  had  been  already  decided  in 
the  case  of  Foden  v.  Sharp  ;  but  considering  the  great  diversity  of  opin- 
ion among  the  judges  in  the  English  courts  on  the  question,  he  took  occa- 
sion critically  to  review  the  cases  which  had  come  before  those  courts,  and 
shows  very  satisfactorily,  that  the  weight  of  authority  is  in  conformity  to 
that  decision,  and  the  demurrer  was  accordingly  overruled  ;  and  the  law  in 
that  state  for  the  last  thirty  years,  has  been  considered  as  settled  upon  this 
point.  And  although  the  action  was  against  the  acceptor  of  a  bill  of  ex- 
change, it  is  very  evident,  that  this  circumstance  had  no  influence  upon  the 
decision  ;  for  the  court  say,  that  in  this  respect  the  acceptor  stands  in  the 
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same  relation  to  the  payee,  as  the  maker  of  a  note  does  to  the  indorsee. 
He  is  the  principal^  and  not  a  collateral  debtor. 

And  in  the  case  of  Caldwell  v.  Cassidy,  8  Cow.  271,  decided  in  the 
same  court,  in  the  year  1828,  the  sait  was  upon  a  promissory  note,  payable 
sixty  days  after  date,  at  the  Franklin  Bank,  in  New  York ;  and  the  note 
had  not  been  presented  nor  payment  demanded  at  the  bank :  the  court  said, 
this  case  has  been  already  decided  by  this  court  in  the  case  of  Wokott  v. 
Van  Santvoord.  And  after  noticing  some  of  the  cases  in  the  English 
courts,  and  alluding  to  the  confusion  that  seemed  to  exist  there  upon  the 
question,  they  add,  that  whatever  be  the  rule  in  the  courts,  the  rule  in  this 
court  roust  be  considered  settled,  that  where  a  promissory  note  is  made 
payable  at  a  particular  place,  on  a  day  certain,  the  holder  of  the  note  is 
not  bound  to  make  a  demand  at  the  time  and  place,  by  way  of  a  condition 
precedent  to  the  bringing  an  action  against  the  maker.  But  if  the  maker 
was  ready  to  pay  at  the  time  and  place,  he  may  plead  it,  as  he  would  plead  a 
tender,  in  bar  of  damages  and  costs,  by  bringing  the  money  into  court. 

It  is  not  deemed  necessary  to  notice  very  much  at  length  the  various 
cases  that  have  arisen  in  the  American  courts  upon  this  question,  but  barely 
to  refer  to  such  as  have  fallen  under  the  observation  of  the  court  ;  and  we 
briefly  state  the  point  and  decision  thereupon,  and  the  result  will  show  a 
uniform  course  of  adjudication,  that  in  actions  on  promissory  notes  against 
the  maker,  in  the  one  case,  and  acceptor,  in  the  other,  and  the  note  or  bill 
made  payable  at  a  specified  time  and  place,  it  is  not  necessary  to  aver  in 
the  declaration,  or  prove  on  the  trial,  that  a  demand  of  payment  was  made, 
in  order  to  maintain  the  action.  But  that  if  the  maker  or  acceptor  was  at 
the  place  at  the  time  designated,  and  was  ready  and  offered  to  pay  the 
money,  it  was  matter  of  defence  to  be  pleaded  and  proved  on  his  part. 

♦The  case  of  Watkina  v.  Crouch^  in  the  court  of  appeals  of  Vir-  r^.  .^ 
ginia,  5  Leigh  622,  was  a  suit  against  the  maker  and  indorser,  jointly,  ^ 
as  is  the  course,  in  that  state,  upon  a  promissory  note  like  the  one  in  suit. 
The  note  was  made  payable  at  a  specified  time,  at  the  Farmers'  Bank,  at 
Ilichmond,  and  the  court  of  appeals,  in  the  year  1834,  decided,  that  it  was 
not  necessary  to  aver  and  prove  a  presentation  at  the  bank  and  demand  of 
payment,  in  order  to  entitle  the  plaintiff  to  recover  against  the  maker ;  but 
that  it  was  necessary,  in  order  to  entitle  him  to  recover  against  the  indorser; 
and  the  president  of  the  court  went  into  a  very  elaborate  consideration  of 
the  decisions  of  the  English  courts  upon  the  question  ;  and  to  show,  that 
upon  common-law  principles,  applicable  to  bonds,  notes  and  other  contracts 
for  the  payment  of  money,  no  previous  demand  was  necessary,  in  order  to 
sustain  the  action,  but  that  a  tender  and  readiness  to  pay,  must  come  by 
way  of  defence,  from  the  defendant ;  and  that  looking  upon  the  note  as 
commercial  paper,  the  principles  of  the  common  law  were  clearly  against 
the  necessity  of  such  demand  and  proof,  where  the  time  and  place  were 
specified,  though  it  would  be  otherwise,  where  the  place,  but  not  the  time, 
was  specified  ;  a  demand  in  such  case  ought  to  be  made  ;  and  he  examined 
the  case  of  Sanderson  v.  BoweSy  to  show  that  it  turned  upon  that  distinction, 
the  note  being  payable  on  demand,  at  a  specified  place. 

The  same  doctrine  was  held  by  the  court  of  appeals  of  Maryland,  in  the 
case  of  BmoU  v.  Duvally  1  Gill  A  Johns.  176  ;  and  the  New  York  oases,  as 
well  as  that  of  the  Bank  of  the  United  States  v.  SmUh^  11  Wheat.  171,  are 
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cited  with  approbation^  and  fully  adopted  ;  and  the  court  pat  the  case  npon 
the  broad  ground,  that  when  the  suit  is  against  the  maker  of  a  promissory 
BOtCy  payable  at  a  specified  time  and  place,  no  demand  is  necessary  to  be 
averred,  upon  the  principle  that  the  money  to  be  paid  is  a  debt  from  the 
defendant,  that  it  is  due,  generally  and  universally,  and  will  continue  due, 
though  there  be  a  neglect  on  the  part  of  the  creditor  to  attend  at  the  time 
and  place,  to  receive  or  demand  it.  That  it  is  matter  of  defence  on  the 
part  of  the  defendant,  to  show  that  he  was  in  attendance  to  pay,  but  that 
the  plaintiff  was  not  there  to  receive  it ;  which  defence  generally  will  be  in 
bar  of  damages  only,  and  not  in  bar  of  the  debt. 

The  case  of  Huggles  v.  Patten,  8  Mass.  480,  sanctions  the  same  rule  of 
construction  The  action  was  on  a  promissory  note  for  the  payment  of 
money,  at  a  day  and  place  specified  ;  and  the  defendant  pleaded  that  he  was 
present  at  the  time  and  place,  and  ready  and  willing  to  pay,  according  to 
the  tenor  of  his  promises,  in  the  second  count  of  the  declaration  mentioned, 
and  averred  that  the  plaintiff  was  not  then  ready  or  present  at  the  bank  to 
receive  payment,  and  did  not  demand  the  same  of  tl.e  defendant,  as  the 
plaintiff  in  his  declaration  had  alleged  :  the  court  said,  this  was  an  immate- 
rial issue,  and  no  bar  to  an  action  or  promise  to  pay  money. 

So  also,  in  the  state  of  New  Jersey,  the  same  rule  is  adopted.  In  the 
case  of  Weed  v.  Jlouten,  4  Halst.  (N.  J.)  189,  the  chief  justice  says  :  "The 
♦iKftl  ^^^^^^^^"^  ^®»  whether  in  an  action  by  the  payee  of  *a  promissory  note> 
■J  payable  at  a  particular  place,  and  not  on  demand,  but  at  time,  it  is 
necessary  to  aver  a  presentment  of  the  note  and  demand  of  payment  by  the 
holder,  at  that  place,  at  the  maturity  of  the  note.  And  upon  this  question, 
he  says,  I  have  no  hesitation  in  expressing  my  entire  concurrence  in  the 
American  decisions,  so  far  at  is  necessary  for  the  present  occasion  ;  that 
a  special  averment  of  presentment  at  the  place,  is  not  necessary  to  the  valid- 
ity of  the  declaration,  nor  is  proof  of  it  necessary  upon  the  trial.  This  rule, 
I  am  satisfied,  is  most  conformable  to  sound  reason,  most  conducive  to 
public  convenience,  best  supported  by  the  general  principles  and  doctrines 
of  the  law,  and  most  assimilated  to  the  decisions,  which  bear  analogy  more 
or  less  directly  to  the  subject." 

The  same  rule  has  been  fully  established  by  the  supreme  court  of  Ten- 
nessee, in  the  cases  of  McNairy  v.  Bell,  and  MtUhovin  v.  JSannum,  1  Yerg. 
302,  and  2  Ibid.  81,  and  the  rule  sustained  and  enforced,  upon  the  same 
principles  and  course  of  reasoning  upon  which  the  other  cases  referred  to 
have  been  placed.  And  no  case,  in  an  American  court,  has  fallen  under  our 
notice,  where  a  contrary  doctrine  has  been  asserted  and  maintained.  And 
it  is  to  be  observed,  that  most  of  the  cases  which  have  arisen  in  this  coun 
try,  where  this  question  has  been  drawn  into  discussion,  were  upon  promis- 
sory notes,  where  the  place  of  payment  was,  of  course,  in  the  body  of  the 
note. 

After  such  a  uniform  course  of  decisions,  for  at  least  thirty  years,  it 
would  be  inexpedient  to  change  the  rule,  even  if  the  grounds  upon  which  it 
was  originally  established  might  be  questionable  ;  which,  however,  we  do 
not  mean  to  intimate.  It  is  of  the  utmost  importance,  that  all  rules  relating 
to  commercial  law  should  be  stable  and  uniform.  They  are  adopted  for 
practical  purposes,  to  regulate  the  course  of  business  in  commercial  transao- 
136 


1889]  OP  THE  UNITED  STATES.  160 

Wallace  y.  McGonnell. 

tiooB  ;  and  the  rule  here  eatablished  is  well  calculated  for  the  convenience 
and  safety  of  all  parties. 

The  place  of  payment,  in  a  promissory  note,  or  in  an  acceptance  of  a  bill 
of  exchange,  is  always  matter  of  arrangement  between  the  parties,  for  their 
mataal  accommodation,  and  may  be  stipulated  in  any  manner  that  may 
best  suit  their  convenience.  And  when  a  note  or  bill  is  made  payable  at  a 
bank,  as  is  generally  the  case,  it  is  well  known,  that  according  to  the  usual 
course  of  business,  the  note  or  bill  is  lodged  at  the  bank  for  collection  ;  and 
if  the  maker  or  acceptor  calls  to  take  it  up,  when  it  falls  due,  it  will  be 
delivered  to  him,  and  the  business  is  closed.  But  should  he  i^ot  find  his 
note  or  bill  at  the  bank,  he  can  deposit  his  money,  to  meet  the  note,  when 
presented,  and  should  he  be  afterwards  prosecuted,  he  would  be  exonerated 
from  all  costs  and  damages,  upon  proving  such  tender  and  deposit.  Or 
should  the  note  or  bill  be  made  payable  at  some  place,  other  than  a  bank, 
and  no  deposit  could  be  made,  or  he  should  choose  to  retain  his  money  in 
his  own  possession,  an  offer  to  pay  at  the  time  and  place,  would  protect  him 
against  interest  and  costs,  on  bringing  the  money  into  court ;  so  that  no 
practical  inconvenience  or  hazard  can  result  from  the  establishment 
*of  this  rule,  to  the  maker  or  acceptor.  But  on  the  other  hand,  if  a  r^r.  e i 
presentment  of  the  note  and  demand  of  payment  at  the  time  and  '- 
place,  are  indispensable  to  the  right  of  action,  the  holder  might  hazard  the 
entire  loss  of  his  whole  debt. 

The  next  point  presents  the  question  as  to  the  effect  and  operation  of 
the  proceedings  under  the  attachment  law  of  Alabama,  as  disclosed  by  the 
plea  puis  darrien  continttance.  The  plea  shows,  that  the  proceedings  on 
the  attachment  were  instituted  after  the  commencement  of  this  suit.  The 
jurisdiction  of  the  district  court  of  the  United  States,  and  the  right  of  the 
plaintiff  to  prosecute  his  suit  in  that  court,  having  attached,  that  right  could 
not  be  arrested  or  taken  away  by  any  proceedings  in  another  court.  This 
would  produce  a  collision  in  the  jurisdiction  of  courts,  that  would  extremely 
embarrass  the  administration  of  justice.  If  the  attachment  had  been  con- 
ducted to  a  conclusion,  and  the  money  recovered  of  the  defendant,  before 
the  commencement  of  the  present  suit,  there  can  be  no  doubt,  that  it  might 
have  been  set  up  as  a  payment  upon  the  note  in  question.  And  if  the 
defendant  would  have  been  protected  pro  tanto,  under  a  recovery  had  by 
virtue  of  the  attachment,  and  could  have  pleaded  such  recovery,  in  bar,  the 
same  principle  would  support  a  plea  in  abatement,  of  an  attachment  pend- 
ing prior  to  the  commencement  of  the  present  suit.  The  attachment  of  the 
debt,  in  such  case,  in  the  hands  of  the  defendant,  would  fix  it  there,  in 
favor  of  the  attaching-creditor,  and  the  defendant  could  not  afterwards  pay 
it  over  to  the  plaintiff.  The  attaching-creditor  would,  in  such  case,  acqniie 
a  lien  upon  the  debt,  binding  upon  the  defendant,  and  which  the  courts  of 
all  other  governments,  if  they  recognise  such  proceedings  at  all,  would  not 
fail  to  regard.  If  this  doctrine  be  well  founded,  the  priority  of  suit  will 
determine  the  right.  The  rule  must  be  reciprocal ;  and  where  the  suit  in 
one  court  is  commenced  prior  to  the  institution  of  proceedings  under  attach- 
ment in  another  court,  such  proceedings  cannot  arrest  the  suit ;  and  the 
maxim  qui  prior  est  in  tempore,  portior  est  injure,  must  govern  the  case. 
This  is  the  doctrine  of  this  court  in  the  case  of  Renner  v.  Marshall^  1 
Wheat  216,  and  also  in  the  case  of  Beaston  v.  Ihrmert^  Bank  o/Belaware^ 

137 


151  SUPREME  COURT  [Jin'y 

Wallace  ▼.  McConDelL 

12  Pet.  102  ;  and  is  in  conformity  with  the  rule  that  prevails  in  other  courts 
in  this  country,  as  well  as  in  the  English  courts  ;  it  is  essential  to  the  protec- 
tion of  the  rights  of  the  garnishee  ;  and  will  avoid  all  collisions  in  the  pro- 
ceedings of  different  courts,  having  the  same  subject-matter  before  them. 
5  Johns.  100  ;  9  Ibid.  221,  and  the  cases  there  cited.  In  the  case  now  before 
the  court,  the  suit  was  commenced  prior  to  the  institution  of  proceedings 
under  the  attachment.  The  plea  was,  therefore,  bad,  and  the  demurrer 
properly  sustained. 

The  remaining  inquiry  is,  whether  the  judgment  by  nil  dicit,  for  the 
$675,  was  properly  given,  after  overruling  the  plea  pttia  darrien  continuance. 
The  argument  at  the  bar  was,  that  as  the  attachment  went  only  to  a  part  of 
the  debt,  the  case  stood,  as  to  the  residue,  upon  the  original  plea  of  payment. 
•  1*591  ^^^  iv^cU  disclosed  in  the  plea /n<M  *darrien  continuance^  do  not 
-■  raise  the  question  intended  to  be  presented  ;  for  the  defence  set  up 
in  the  plea  puis  darrien  continuance  goes  to  the  whole  cause  of  action,  aud 
leaves  no  part  unanswered.  And  it  may  well  be  questioned,  whether  such 
pleading  ought  to  be  sanctioned,,  even  if  the  plea  puis  darrien  continuance 
went  (  nly  to  a  part  of  the  cause  of  action.  It  would  introduce  great  con- 
fusion on  the  record,  in  the  state  of  the  pleadings. 

It  is  laid  down  in  Bacon's  Abridgment  (6  Bac.  Abr.  by  Gwillim,  377), 
that  if,  after  a  plea  in  bar,  the  defendant  pleads  a  plea  puis  darrien  con- 
tinuancCy  this  is  a  waiver  of  his  bar ;  and  no  advantage  shall  be  taken  of 
anything  in  the  bar.  And  it  is  added,  that  it  seems  dangerous  to  plead  any 
matter  puis  darrien  continuance^  unless  you  be  well  advised,  because,  if  that 
matter  be  determined  against  you,  it  is  a  confession  of  the  matter  in  issue. 
This  rule  was  adopted  in  KimhaU  v.  Huntington^  10  Wend.  679.  The 
court  say,  the  plea  j^t^M  darrien  continuance  waived  all  previous  pleas,  and 
on  the  record,  the  cause  of  action  was  admitted,  to  the  same  extent  as  if  no 
other  defence  had  been  urged  than  that  contained  in  this  plea. 

In  the  case  now  before  the  court,  the  oath  of  the  defendant,  taken  in  the 
proceedings  on  the  attachment,  is  made  a  part  of  the  ^\e2kpuis  darrien  con- 
tinuance. And  he  admits  that  he  executed  the  note  on  which  this  suit  is 
brought,  for  $4880.  That  he  had  paid  on  the  note  $372.34  ;  and  that  the 
remainder  of  the  note  was  due  by  him  to  the  plaintiff.  And  if  the  $4204 
attached  could  not  be  deducted,  the  whole  debt,  according  to  his  own  admis* 
sion,  was  due,  except  the  $372.34,  set  up  by  him  to  have  been  paid  ;  and 
the  plaintiff  remits  upon  the  record  $351.28,  and  the  judgment  will  stand 
within  a  few  dollars  for  the  amount  admitted  by  the  defendant  to  be  due. 
And  this  difference  must  arise  from  some  error  in  the  mere  calculation,  and 
may  easily  be  corrected.  The  judgment  of  the  court  below  is  accordingly 
affirmed,  with  costs. 

This  cause  came  on  to  be  beard,  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  States  for  the  southern  district  of  Alabama,  and 
was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  district  court,  in  this  cause  be 
and  the  same  is  hereby  affirmed,  with  costs  and  damages  at  the  rate  of  six 
per  cent,  per  annum. 
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*The  Lessee  of  Sajcuel  Beed,  Plaintiff  in  error,  v.  William  Mabsh, 

Defendant  in  error. 

Error  to  state  courts. 

Tbe  certificate  of  the  clerk  of  the  court,  that  a  motion  was  made  for  a  new  trial,  and  reasons  and 
certain  papers  filed,  on  which  the  motion  was  founded,  which  are  on  the  files  of  the  court,  is 
not  a  part  of  the  record  ;  nor  do  the  reasons  on  the  files  of  the  court  become  a  part  of  the 
record,  bj  such  certificate. 

A  writ  of  error,  under  the  26th  section  of  tbe  judiciary  act,  will  not  lie  to  a  state  court,  in  a  case 
in  which  the  proceedings  of  the  court  which  the  writ  of  error  seeks  to  revise,  appears  from 
such  a  certificate  by  the  clerk  of  the  state  court. 

Ebbob  to  tbe  Supreme  Court  of  Ohio,  Scioto  county.  This  was  an  action 
of  ejectment,  brought  in  the  supreme  court  of  the  state  of  Ohio,  by  the 
plaintiff  in  error,  against  the  defendant  in  error.  The  declaration,  common 
consent  rule,  and  plea  of  not  guilty,  were  in  the  usual  form,  according  to 
the  practice  in  Ohio.  Upon  these  pleadings,  the  case  was  tried  in  the 
supreme  court  for  the  county  of  Scioto,  and  a  general  verdict  of  not  guilty 
was  found  for  the  defendant.  Marsh.  No  bill  of  exceptions  prayed  for  by 
either  party  to  the  charge  of  the  court  to  the  jury,  nor  was  the  evidence 
given  to  the  jury  made  a  part  of  the  record,  by  special  verdict,  agreed  state- 
ment of  facts,  bill  of  exceptions,  or  any  other  form.  After  the  rendition  of 
the  verdict,  the  plaintiff  submitted  a  motion  for  a  new  trial ;  and  on  the 
following  day,  filed  his  reasons  with  the  clerk  of  the  court.  The  court 
reserved  the  motion  for  decision  by  the  court  in  banc;  and  the  motion  was, 
after  argument  and  consideration,  overruled. 

The  reasons  for  a  new  trial  exhibited  the  title  claimed  by  the  plaintiff  in 
the  ejectment,  under  the  ordinance  of  congress  and  acts  of  congress  relative 
to  lands  in  the  territory  north-west  of  the  Ohio  ;  and  alleged,  that  by  the 
construction  of  those  acts  which  was  asserted  by  the  plaintiff,  the  land  in 
controversy  belonged  to  the  plaintiff  ;  and  by  a  misconstruction  of  the  stat- 
utes by  the  court,  on  the  trial  of  the  cause,  the  title  of  the  defendant  had  been 
sustained.  The  motion  stated,  that  the  court  had  refused  to  charge  the  jury 
upon  the  matters  exhibited  by  the  plaintiff  to  sustain  his  title  under  the  acts 
of  congress,  and  upon  the  construction  contended  for  in  favor  of  the  title 
set  up  by  him.  Other  reasons  for  a  new  trial  were  also  stated,  founded  on 
an  allegation  that  the  verdict  was  contrary  to  evidence ;  and  that  certain 
evidence  was  illegally  admitted. 

Tbe  reasons  filed  by  the  plaintiff  for  a  new  trial,  were  incorporated  into 
the  transcript  of  the  record,  which  was  certified  up  to  this  court.  Appended 
to  tbe  record,  were  copies  of  the  plaintiff's  patent ;  copies  of  the  surveyor's 
field-notes  of  certain  surveys  made  for  the  United  States ;  copies  of  maps 
and  descriptions  of  the  land  in  controversy,  *and  of  the  surrounding  r«254 
district  of  country  ;  and  copies  of  certain  acts  and  ordinances  of  con- 
gress, which  the  clerk  certified  were  referred  to  in  the  plaintiff's  fifth  reason 
for  a  new  trial,  as  the  same  remained  on  the  files  of  the  court. 

VifUony  for  the  defendant  in  error,  moved  to  dismiss  the  cause,  for  want 
of  jurisdiction.  It  was  a  case  removed  to  this  court  from  the  supreme  court 
of  Ohio,  under  the  26th  section  of  the  judiciary  act ;  and  it  was  not  before 
the  court  on  any  of  the  principles  which  had  been  sustained  and  decided 
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upon  that  section  of  the  law.  The  only  part  of  the  proceedings  in  the  case^ 
in  the  state  court,  on  which  the  jurisdiction  of  this  court  is  asserted  to  rest, 
is  the  refusal  of  the  court  to  grant  a  new  trial,  and  for  refusing  certain 
instructions  which  were  asked  of  the  court,  upon  the  construction  of  acts  of 
congress  in  relation  to  lands  on  the  north  and  west  of  the  river  Ohio.  These 
instructions  do  not  appear  in  the  record  of  the  cause,  and  the  evidence  that 
they  were  before  the  court,  on  the  motion  for  a  new  trial,  is  the  certificate 
of  the  clerk  of  the  court.  The  clerk  has  certified  that  they  remain  on  the 
files  of  the  court.  Does  this  certificate  make  them  what  he  certifies  them  to 
be,  a  part  of  the  record  ?  Certainly  not — nothing  can  be  properly  certified 
as  part  of  the  record  but  what  appears  such  by  the  record  itself. 

If  a  party  is  desirous  to  bring  his  case  up  for  revision,  upon  questions  of 
law,  the  proper  course  is  to  take  a  bill  of  exceptions,  or  have  an  agreed  case 
on  the  record.  Questions  analogous  to  this  have  been  brought  before  this 
court,  and  have  also  been  decided  in  the  courts  of  Massachusetts.  Cited, 
Williams  v.  Nbrria,  12  Wheat.  118;  Msher  v.  CockereU,  6  Pet.  263; 
McFadden  v.  OtiSy  6  Mass.  323  ;  13  Ibid.  50.  As  to  the  cases  in  which  this 
court  will  entertain  jurisdiction  of  cases  under  the  26th  section  of  the 
judiciary  act  of  1789  :  cited,  CroxoeU  v.  Bandelly  10  Pet.  368,  and  the  cases 
there  referred  to. 

Masofiy  against  the  motion,  stated,  that  if  the  matters  certified  by  the 
clerk  were  not  regularly  before  the  court,  the  plaintiff  in  error  had  no  case 
for  the  consideration  of  this  court.  By  the  certificate  of  the  clerk,  it 
appeared,  that  on  the  motion  for  a  new  trial,  certain  acts  of  congress  were 
before  the  court ;  and  the  title  of  the  plaintiff  rested  upon  their  just  con- 
struction. In  the  state  of  Ohio,  there  was  no  law  which  gave  a  writ  of 
error  to  the  supreme  court  of  the  state  ;  and  no  case  can  be  brought  from 
that  court,  but  in  the  manner  in  which  this  case  is  presented. 

Vtntony  in  reply,  insisted,  that  the  record  did  not  show  that  the  acts  of 
congress  were  before  the  court  on  the  trial  of  the  cause  ;  or  that  the  court 
in  their  decision  had  done  anything  which  could  give  the  supreme  court  of 
•iKKl  ^^^  United  States  jurisdiction  of  the  *cause  :  an  application  for  a  new 

-■  trial,  is  an  appeal  to  the  discretion  of  the  court,  and  the  decision  of 
the  court  upon  it,  is  never  the  subject  of  a  writ  of  error. 

Tanby,  Ch.  J.,  delivered  the  opinion  of  the  court. — ^This  case  is  brought 
before  the  court  by  a  writ  of  error  to  the  supreme  court  of  the  state  of 
Ohio,  sitting  for  the  county  of  Scioto,  under  the  25th  section  of  the  judiciary 
act  of  1780.*  A  motion  is  now  made  to  dismiss  the  writ,  upon  the  ground, 
that  the  case,  as  presented  by  the  record,  is  not  one  in  which  this  court  have 
the  right  to  revise,  by  writ  of  error,  the  judgment  of  a  state  court. 

It  appears  from  the  court,  that  an  action  of  ejectment  for  a  certain  tract 
of  land  was  brought  by  the  plaintiff  against  the  defendant,  and  finally  tried 
and  decided  in  the  supreme  court  of  the  state,  sitting  for  Scioto  county. 
The  declaration  is  in  the  usual  form,  to  which  the  plea  of  not  guilty  was 
entered  ;  and  upon  the  trial,  the  jury  found  a  general  verdict  for  the  defend- 
ant, upon  which  the  court  entered  judgment  in  his  favor.  There  was  no 
bill  of  exceptions  taken  in  the  case  ;  and  according  to  the  judiciary  system 
established  in  Ohio,  a  bill  of  exceptions  could  not,  at  that  time,  be  regularly 
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taken,  when  the  trial  was  had  in  the  supreme  court  of  the  state.  That  court 
consists  of  four  judges,  two  of  whom  are  authorized  to  hold  the  court  in  the 
different  counties  ;  hut  at  the  close  of  each  circuit,  the  four  judges  are 
required  to  meet  in  banCy  at  the  seat  of  the  government,  and  decide  all  ques- 
tions reserved  for  their  consideration  on  the  circuit  :  and  when  the  decision 
is  made  in  banCy  each  cause  is  certified  to  the  county  from  which  it  was 
brought,  and  the  judgment  is  there  entered. 

In  the  case  before  us,  a  new  trial  was  moved  for,  and  among  other  reasons 
filed  in  support  of  the  motion,  is  the  refusal  of  the  court  to  give  certain 
instructions  to  the  jury,  which  were  requested  by  the  counsel  for  the  plain- 
tiff ;  and  we  gather  from  the  record,  though  not  very  distinctly,  that  this 
motion  was  reserved  and  heard  in  hanc^  and  there  overruled.  The  reasons 
assigned  by  the  plaintiff  for  a  new  trial,  and  the  title  papers  to  which  they 
refer,  have  been  transmitted  and  certified  to  this  court,  by  the  clerk, 
together  with  the  record  of  the  judgment.  It  is,  however,  unnecessary  to 
mention  them  particularly  ;  because  if  the  points  set  forth  in  the  motion 
were  raised  at  the  trial  and  decided  by  the  court,  then  it  is  very  clear,  that 
the  construction  of  certain  statutes  of  the  United  States  was  drawn  in  ques- 
tion, and  the  decision  in  the  state  court  was  against  the  title  claimed  under 
them  by  the  plaintiff.  But  the  difficulty  is,  whether  these  facts  are  suffi- 
ciently authenticated  by  the  record.  Can  we  receive  the  certificate  of  the 
clerk,  that  certain  papers  were  offered  in  evidence,  and  the  statement  of 
counsel,  upon  a  motion  for  a  new  trial,  that  certain  instructions  were  refused 
by  the  court,  as  sufficient  evidence  of  the  facts  they  set  forth  ;  and  proceed, 
upon  that  ground,  to  take  jurisdiction  and  revise  the  judgment  of  the  state 
court  ?  We  think  not.  In  the  case  of  the  lessee  of  Fisher  v.  Cockerelly 
*6  Pet.  264,  the  court  said,  "  In  cases  at  common  law,  the  course  of  r^,, -^ 
this  court  has  been  uniform,  not  to  consider  any  paper  as  a  part  of  1- 
the  record  which  is  not  made  so  by  the  pleadings,  or  by  some  opinion  of  the 
court  referring  to  it.  This  rule  is  common  to  all  courts  exercising  appellate 
jurisdiction,  according  to  the  course  of  the  common  law.  The  appellate 
court  cannot  know  what  evidence  was  given  to  the  jury,  unless  it  is  spread 
on  the  record,  in  a  proper  legal  manner.  The  unauthorized  certificate  of  the 
clerk,  that  any  document  was  read,  or  any  evidence  given  to  the  jury,  can- 
not make  that  document  or  that  evidence  a  part  of  the  record,  so  as  to  bring 
it  to  the  cognisance  of  this  court." 

We  think  the  doctrine  in  that  case  is  entirely  correct.  The  certificate 
of  the  clerk  cannot  make  the  papers  above  mentioned  a  part  of  the  record  ; 
nor  can  the  statement  of  counsel,  on  the  motion  for  a  new  trial,  authorize  us 
to  say,  that  certain  questions  were  raised,  and  certain  opinions  given  upon 
such  evidence.  It  does  not  follow,  that  the  court  admitted,  that  the  opinions 
imputed  to  them  were  given  at  the  trial,  because  they  have  not  disavowed 
them,  in  overruling  the  motion.  On  the  contrary,  it  might  sometimes  hap- 
pen, that  such  a  motion  would  be  overruled,  because  the  court  had  not  given 
the  instruction  mentioned  in  the  motion.  There  is,  therefore,  nothing  in 
the  record  that  could  warrant  us  in  assuming,  that  the  papers  referred  to 
were  offered  in  evidence  ;  nor  that  the  opinions  ascribed  to  the  court  were 
actually  given.  These  facts  should,  in  some  mode  or  other,  be  authenticated 
by  the  court  itself.  This  court  have  constantly  adhered  to  this  rule,  and 
the  cases  upon  the  subject  were  carefully  reviewed  and  considered,  in  the 
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case  of  Orowell  v.  Handell,  10  Pet.  368  ;  and  the  rules  there  stated  must  be 
considered  as  too  firmly  settled  to  be  shaken.  The  writ  of  error  in  this  case 
musty  therefore,  be  dismissed. 

This  case  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
supreme  court  of  the  state  of  Ohio,  in  and  for  the  county  of  Scioto,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  court,  that  the  writ  of  error  be  and  the  same  is  hereby  dismissed  for 
want  of  jurisdiction. 


•167]    The  GoEAN  Insubanob  Company,  Plaintiffs  in  error,  v.  William 
PoLLBYS,  Defendant  in  error. 

Ettot  to  atoite  courts. — Illegal  contracts. 

The  settled  construction  given  by  the  supreme  court  to  the  26th  section  of  the  judiciary  act 
of  1789,  is,  that  to  bring  a  case  within  the  reach  of  that  section,  it  must  appear  on  the  face  of 
the  record  of  the  state  court,  either  by  express  terms,  or  by  clear  and  necessary  intendment, 
that  the  question  of  the  construction  of  a  clause  of  a  statute  of  the  United  States,  did  actually 
arise  in  the  state  court  (not  that  it  might  have  arisen  or  have  been  applicable  to  the  case), 
and  that  the  question  was  actually  decided ;  not  that  it  might  have  been  decided  by  the  state 
oourt  against  the  title,  right,  privilege  or  exemption  set  up  by  the  party.  If,  therefore,  the 
decision  made  by  the  state  court,  upon  the  face  of  the  record,  is  entirely  consistent  with 
the  construction  of  the  statute  contended  for  by  the  party  appellant,  no  case  is  made  out  for  the 
exercise  of  the  appellate  jurisdiction  of  the  supreme  court. 

In  the  exercise  of  the  appellate  jurisdiction  of  the  supreme  court  on  the  decisions  of  state  courts, 
the  supreme  oourt  is  not  at  liberty  to  resort  to  forced  inferences  and  conjectural  reasonings, 
or  possible,  or  even  probable,  suppositions  of  the  points  raised  and  actually  decided  by  those 
courts.  The  court  must  see,  plainly,  that  the  decision  was  either  directly  made  of  some 
matter  within  the  purview  of  the  26th  section  of  the  act  of  11B9  ;  or  that  the  decision  could 
not  have  been  such  as  it  was,  without  necessarily  involving  such  matter. 

It  is  to  the  record,  and  to  the  record  alone,  that  the  supreme  court  can  resort,  to  ascertain  its 
appellate  jurisdiction,  in  cases  decided  in  the  supremo  or  superior  court  of  a  state. 

A  policy  of  insurance  on  a  vessel,  sailing  under  a  register  which  has  been  obtained  without  con- 
forming to  the  requisitions  of  the  laws  of  the  United  States  relative  to  the  registry  and  en- 
rolling of  vessels  of  the  United  States,  is  not  void ;  and  an  action  may  be  maintained  on  such 
a  policy,  to  recover  a  loss  sustained  by  the  assured.  The  policy  may  not  have  been  designed 
to  aid,  assist  or  advance  any  unlawful  purpose ;  it  is  a  lawful  contract  in  itself,  and  only 
remotely  connected  with  the  use  of  the  certificate  of  registry.  There  are  cases  in  which  a 
contract  may  be  valid,  notwithstanding  it  is  remotely  connected  with  an  independent  illegal 
transaction ;  which,  however,  it  is  not  designed  to  aid  or  promote.  Suppose,  a  vessel  had 
been  actually  forfeited,  for  some  antecedent  illegal  act,  are  all  the  contracts  of  her  future 
employment  void,  although  there  is  no  illegal  object  in  view,  and  the  forfeiture  may  never 
be  enforced  f  > 

Ebrob  to  the  Supreme  Judicial  Court  of  the  state  of  Maine.  The  orig- 
inal action  was  assumpsit  on  a  policy  of  insurance,  dated  July  I7thy  1833,  upon 
the  schooner  Mary,  owikmI  l»y  said  Polleys,  for  the  terra  of  one  year,  com- 
mencing on  the  nth  of  said  July:  sum  insured  $3000.  The  schooner, 
during  the  said  year,  on  June  10th,  1834,  was  totally  lost.  The  general 
issue  was  pleaded. 

It  appeared  on  the  trial,  that  a  sloop  was  huilt  in  1816,  and  enrolled  by 
the  name  of  the  Sophronia,  aud  was  again  enrolled  in  the  custom-house,  in 
Portland,  by  the  same  name,  March  24th,  1822.     That  the  schooner  Mary 

'  See  notes  to  Armstrong  v.  Toler,  II  Wheat.  268. 
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was  bailt  upou  the  .keel,  floor  timbers  and  naval  timbers  of  the  said  sloop 
Sophronia,  and  the  size  enlarged  nearly  twelve  tons  ;  that  the  name  of  the 
Mary  given  to  her,  after  being  so  enlarged,  and  that  this  was  known  to  the 
defendants,  at  the  time  of  executing  the  policy  ;  also  that  the  certificate  of 
Mark  Leavit  was  procured  by  said  PoUeys,  and  presented  to  the  castom- 
honse,  to  obtain  the  enrolment  of  the  schooner  Mary,  without  any  fraudu- 
lent intent  to  deceive  or  defraud,  but  with  a  fair  and  honest  intention,  as 
the  jury  believed.  But  that  the  enrolment  of  the  sloop  *Sophronia  r^^co 
was  not  first  surrendered  and  delivered  up  at  the  custom-house,  '- 
before  the  issuing  of  the  enrolment  of  the  Mary,  which  was  on  the  Sd  day 
of  June  1888. 

The  counsel  for  the  original  defendant,  on  the  trial,  objected  to  the 
admission  in  evidence  of  the  enrolment  of  June  dd,  1833,  as  contrary  to 
the  laws  of  the  United  States  ;  but  the  judge  overruled  the  objection,  audit 
was  admitted  :  and  the  counsel  further  insisted,  that  the  schooner,  on  the 
voyage  in  which  she  was  lost,  was  sailing  under  circumstances  rendering  her 
liable  to  forfeiture  for  a  violation  of  the  laws  of  the  United  States,  and  that, 
therefore,  a  policy  on  a  vessel  pursuing  such  a  voyage  was  not  valid,  or  legal 
and  binding ;  but  the  judge  also  overruled  this  objection,  as  insufficient 
to  bar  the  action.  The  cause  was,  thereupon,  submitted  to  the  jury,  who 
returned  a  verdict  for  the  original  plaintiff.  The  defendant  prosecuted  this 
writ  of  error. 

The  case  was  argued  by  I^etchery  for  the  plaintiffs ;  and  by  Webster^  for 
the  defendant. 

For  the  plaintiff,  the  following  points  were  submitted. 

1.  That  the  certificate  of  enrolment  of  the  schooner  named  in  the  policy 
of  insurance,  enrolled  by  the  name  of  The  Mary,  was  procured  by  said  Pol- 
leys  but  a  short  time  before  the  commencement  of  the  year  for  which  she 
was  insured,  knowingly,  in  direct  violation  of  the  statute  of  the  United 
States  then  in  full  force  ;  of  which  statute  he  was  bound  to  take  notice. 

2.  That  the  enrolment  of  said  schooner,  thus  procured  by  said  Policy s, 
by  a  new  name,  was  entirely  illegal,  and  wholly  null  and  void. 

3.  That  said  Polleys,  by  not  delivering  up  the  original  certificate  of  regis- 
try, incurred  a  penalty  of  $600  ;  and  by  being  registered  by  a  new  name, 
the  schooner  lost  her  national  character,  and  could  no  longer  be  deemed  a 
ship  or  vessel  of  the  United  States. 

4.  That  said  certificate  of  enrolment  was  knowingly  used  for  the 
schooner  on  the  voyage  upon  which  she  was  lost,  during  the  year  for  which 
she  was  insured,  she  not  being  then  actually  entitled  to  the  benefit  thereof. 
That  such  use  of  said  enrolment  was  illegal,  and  a  direct  violation  of  the 
27th  section  of  the  act  aforesaid  ;  and  the  schooner  was  thereby  rendered 
liable  to  forfeiture. 

5.  That  a  policy  of  insurance  on  a  vessel  prosecuting  a  voyage  under 
a  false  and  unlawful  enrolment  and  certificate  thereof,  and  in  violation  of  a 
statute  of  the  United  States,  in  the  manner  aforesaid,  is  not  a  binding  con 
tract ;  and  cannot  be  enforced  in  a  court  of  law. 

6.  That  the  said  certificate  of  registry  being  a  void,  useless  and  illegal 
aooument,  the  schooner,  while  sailing  under  its  pretended  sanction,  was  not 
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seaworthy ;  and  that  the  implied  warranty  of  seawprthiness  was  on  that 
aocoant  violated. 

^  ,  *Fletc?iery  for  the  plaintiffs  in  error,  said,  that  on  the  question 
-I  whether  this  court  had  a  right  to  entertain  jurisdiction  of  this  writ 
of  error  to  the  supreme  judicial  court  of  Maine,  all  the  cases  were  collected 
in  the  opinion  of  this  court,  in  the  case  of  CroweU  v.  Handell,  10  Pet.  368. 
To  give  the  court  jurisdiction,  under  the  25th  section  of  the  judiciary  act 
of  1789,  by  which  a  writ  of  error  is  authorized  to  the  supreme  court  of  the 
state,  the  plaintiff  must  claim  some  privilege  or  exemption  under  an  act  of 
congress,  which  has  been  denied  to  him  by  a  misconstruction  of  the  act. 
There  is  no  necessity  that  the  claim  shall  appear  on  the  face  of  the  record  ; 
if  it  appear  that,  unless  by  a  misconstruction  of  the  act,  the  court  could  not 
have  made  the  decision,  or  given  the  judgment  complained  of.  The  record, 
in  the  case  before  the  court,  shows  more  than  is  required  by  the  decisions 
of  this  court.  The  counsel  for  the  defendants  in  the  state  court,  now  the 
plaintiffs  in  error,  objected  to  the  admission  in  evidence  of  the  enrolment 
of  the  vessel  insured,  as  the  enrolment  was  contrary  to  the  laws  of  the 
United  States,  and  the  vessel  was  liable  to  forfeiture.  A  vessel  sailing  in 
violation  of  the  law  of  the  United  States,  could  not  be  insured  by  a  valid 
policy.  The  record  shows  that  this  position  was  denied,  and  thus  the  jur- 
isdiction exists  in  this  court. 

The  law  applicable  to  the  facts  of  this  case  is  clear  and  explicit.  By  the 
act  of  congress  of  December  .Slst,  1792  (1  U.  S.  Stat.  287),  when  a  ship  or 
vessel  is  altered  or  increased  in  burden,  or  changed  from  one  denomination 
to  another,  she  must  be  registered  anew,  but  by  the  same  name,  and  the 
original  register  must  be  delivered  up  ;  a  penalty  of  $500  is  imposed  for 
the  violation  of  this  provision  of  the  law  :  and  by  the  27th  section  of  the 
act,  using  a  register,  falsely  or  fraudulently  obtained,  if  used  knowingly, 
forfeits  the  vessel.  The  act  of  February  8th,  1792,  puts  coasting  vessels 
under  the  same  regulations  as  those  provided  by  the  act  of  December  31st, 
1792,  '*  concerning  the  registering  and  recording  of  ships  and  vessels."  By 
a  circular  letter  from  the  secretary  of  the  treasury,  providing  for  the  exe- 
cution of  these  laws,  the  collector  is  prohibited  licensing,  or  enrolling  or 
registering,  a  ship  or  vessel,  unless  her  previous  register  is  delivered  up. 

The  registering  of  vessels  has  been  required  by  all  commercial  nations. 
The  object  of  those  regulations  is  the  encouragement  of  ship-building,  and 
to  prevent  frauds  on  individuals.  3  Kent's  Com.  139.  The  conduct  of 
the  defendant  in  error  was  contrary  to  the  policy  of  the  law,  and  in  viola- 
tion of  it.  No  justification  is  offered  for  this  act ;  and  it  is  certain,  that 
if  the  collector  had  known  of  the  proceeding,  he  would  not  have  given  the 
register.  By  the  register,  a  character  was  given  to  the  vessel  to  which  she 
was  not  entitled.  She  was,  in  fact,  liable  for  foreign  duties.  What  are 
the  legal  consequences  of  such  proceeding  ?  These  are  stated  in  the  points 
submitted  to  the  court.  The  schooner  was  entitled  to  a  register  as  the 
•lAftl  Sophronia,  not  as  the  Mary  ;  the  register  *originally  granted  to  her 
^  should  have  been  delivered  up  to  be  cancelled,  and  when  registered 
anew,  her  enlarged  capacity,  and  the  other  alterations  which  had  been  made 
in  her,  should  have  been  stated.  The  defendant  in  error  was  answerable 
for  those  violations  of  the  law ;  and  he  cannot  be  permitted  to  recover  on 
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a  contract  growing  out  of  this  conduct.  There  is  a  penalty  of  $500  im- 
posed for  these  violations  of  the  law.  Imposing  a  penalty,  is  equivalent  to 
an  express  prohibition  of  the  act  for  which  the  penalty  is  imposed.  Know- 
ingly using  a  false  register,  subjects  the  vessel  to  forfeiture.  Knowing,  as 
meant  by  the  statutes,  is  a  knowledge  of  the  facts,  and  does  not  require  a 
knowledge  of  the  law.  In  a  former  act  of  congress,  "  fraudulently  using  '* 
a  false  register,  was  the  language  of  the  statute;  but  the  act  of  1702 
contains  the  term  "  knowingly."  Cited,  Carth.  262  ;  1  Kent's  Com,  467  ; 
1  Binn.  10  ;  5  Barn.  &  Aid.  335. 

The  contract,  not  being  binding,  cannot  be  enforced  in  a  court  of  law. 
1  Kent's  Com.  291.  The  Mary  was  constantly  violating  the  laws  of  the 
United  States.  Every  voyage  was  such  a  violation,  and  no  policy  of  insur- 
ance could  protect  her  in  such  proceeding.  VI  East  303  ;  1  Bos.  «fe 
Pul.  272  ;  1  Marsh,  on  Tus.  52;  6  Mass.  101  ;  I  Emerigon  542,  ch.  12, 
14  ;  2  Bos.  &  Pul.  35  ;  2  Dong.  467  ;  7  T.  R.  187  ;  1  Taunt.  241  ;  The 
JiUiay  8  Cranch  181 ;  77ie  Aurora,  Ibid.  203  ;  The  Hiram,  1  Wheat. 
440;  15  Johns.  25;  12  East  200;  17  Mass.  258;  2  Bos.  A  Pul.  370; 
1  Maule  A  Selw.  593.  The  implied  warranty  of  seaworthiness  was  violated 
by  the  vessel  sailing  with  false  papers.  The  loss  from  another  cause  has 
no  influence  on  this  principle.  The  vessel  was  insured  as  the  Mary,  when 
her  real  name  was  Sophronia.  This  is  a  breach  of  warranty.  Cited,  6 
Mass.  220 ;  7  T.  R.  105  ;  4  Taunt.  373  ;  3  Kent's  Com.  257  ;  Marsh,  on 
Ins.  221. 

Webster,  for  the  defendants  in  error,  objected  to  the  jurisdiction  of  the 
court.  It  does  not  appear,  that  any  statute  of  the  United  States  was  mis- 
understood. Suppose,  the  court  had  said  the  vessel  is  forfeited,  but  the 
insurance  is  valid  ;  does  this  give  jurisdiction  ?  The  enrolment,  although 
imperfectly  made,  was  in  evidence.  Has  the  superior  court  of  Maine  de- 
cided on  the  effect  of  an  act  of  congress?  This  does  not  appear,  because 
one  of  the  parties  has  a  defence  connected  with  the  statute.  It  does  not 
give  this  court  jurisdiction  to  revise  the  decision  of  the  court  before  which 
the  defence  was  made.  If  the  court  have  decided  wrong  on  the  facts,  yet 
it  does  not  appear,  the  statute  has  been  misinterpreted. 

The  enrolment,  although  irregularly  obtained,  was  a  legal  paper.  The 
parties  could  be  visited  by  a  penalty,  but  this  was  not  a  forfeiture  of  the 
vessel.  To  maintain,  that  a  contract  made  for  the  protection  of  the  prop- 
erty of  the  owner  of  such  a  vessel  is  void,  it  must  *be  shown  that,  rn:,^. 
by  the  manner  of  obtaining  the  enrolment,  the  party  was  deprived  ^ 
of  any  and  all  property  in  the  vessel  ;  or  that  the  contract  was  made  in 
aid  of  an  illegal  act.  The  case  agreed  exempts  the  assured  from  all  fraud. 
The  contract  of  insurance  was  legal.  It  had  nothing  to  do  with  the  act 
of  the  owner  in  obtaining  an  enrolment.  It  stood  separate  and  apart  from  all 
the  former  transactions.  It  was  not  like  a  contract  of  insurance  on  a  vessel 
carrying  an  enemy's  license,  where  the  license  makes  the  property  enemies' 
property.  In  reply  to  the  cases  cited  by  the  counsel  for  the  plaintiff  in 
error,  Mr.  Webster  said,  they  all  established  that  the  contract  was  itself 
unlawful.  In  such  a  case,  a  court  of  law  will  give  no  assistance  to  enforce 
such  an  agreement. 

But  the  acts  of  congress  did  not  make  the  forfeiture  of  the  vessel,  under 
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Buch  circumstances,  absolute,  even  if  any  forfeiture  could  be  enforced.  Pro- 
ceedings against  her  were  necessary.  The  government  could  alone  enforce 
the  law,  and  until  this  was  done,  the  sailing  of  the  vessel  was  lawful.  The 
power  to  remit  for  any  penalty  or  forfeiture,  under  such  circumstances,  is 
given  by  the  statute.  Thus,  until  the  government  had  fully  manifested  its 
claim,  and  had  refused  a  remission,  no  one  could  allege  anything  against 
the  vessel.  The  Mary  was  a  registered  vessel  of  the  United  States,  and 
had  a  right  to  protection  as  such.  If  a  revolt  had  been  committed  on 
board  of  her,  it  would  have  been  punished.  If  she  had  been  attacked  by  a 
foreign  military  force,  the  government  of  the  United  States  would  have 
interfered.  Cited,  13  Pick.  518  ;  15  East  364  ;  4  Taunt.  589  ;  13  Mass.  589  ; 
6  Greenl.  68. 

Stobt,  Justice,  delivered  the  opinion  of  the  court. — ^This  is  a  writ  of  error 
to  the  supreme  judicial  court  of  the  state  of  Maine.  The  original  action  was 
asaumpsU  on  a  policy  of  insurance,  dated  the  17th  of  June  1833,  whereby 
the  Ocean  Insurance  Company  insured  $3000  on  the  schooner  Mary,  owned 
by  Policy s,  at  sea  or  in  port,  for  the  term  of  one  year,  commencing  the  risk 
on  the  nth  of  July  1833,  at  noon,  and  ending  the  llth  of  July  1834,  at 
noon.  The  schooner  was  totally  lost  by  the  perils  of  the  sea,  on  the  10th 
of  June  1834,  while  the  policy  was  in  force.  At  the  trial,  on  the  general 
issue,  it  appeared  in  evidence,  that  a  sloop  was  built  in  1816,  and  enrolled 
by  the  name  of  Sophronia,  and  was  again  enrolled  in  the  custom-house  in 
Portland,  by  the  same  name,  on  the  24th  of  March  1822.  The  schooner 
Mary  was  built  upon  the  keel,  floor  timbers,  and  naval  timbers  of  the  said 
sloop  Sophronia,  the  size  was  enlarged  nearly  twelve  tons,  and  the  name  of 
Mary  was  given  to  her,  after  being  so  enlarged  ;  and  this  was  known  to  the 
insurance  company  at  the  time  of  executing  the  policy.  A  certificate  of  one 
Mark  Leavit  was  procured  by  Policy s,  and  presented  to  the  custom-house 
to  obtain  an  enrolment  of  the  schooner  Mary,  without  any  fraudulent  intent 
♦i A9l  ^  deceive  or  defraud,  but  with  *fair  and  honest  intentions,  as  the  jury 
J  believed.  But  the  enrolment  of  the  Sophronia  was  not  first  surren- 
dered and  delivered  up  at  the  custom-house,  before  the  issuing  of  the  enrol- 
ment of  the  Mary,  on  the  3d  of  June  1833.  Upon  these  facts,  which  appear 
upon  the  bill  of  exceptions  taken  at  the  trial,  the  counsel  for  the  insurance 
company  objected  to  the  admission  in  evidence  of  the  said  enrolment  of  the 
Mary  of  the  8d  of  June  of  1833,  as  contrary  to  the  laws  of  the  United 
States  ;  but  the  judge  who  sat  at  the  trial  overruled  the  objection,  and  the 
enrolment  was  admitted.  The  same  counsel  further  insisted,  that  the  said 
schooner,  on  the  voyage  on  which  she  was  lost,  was  sailing  under  circum- 
stances rendering  her  liable  to  forfeiture  for  a  violation,  of  the  laws  of  the 
United  States  ;  and  that,  therefore,  a  policy  on  the  vessel  pursuing  such  a 
voyage,  was  not  valid,  or  legal  and  binding.  But  the  said  judge  also  over- 
ruled this  objection  as  insufiicient  to  bar  the  action.  Other  points  arose  at 
the  trial,  upon  which,  however,  it  is  unnecessary  for  us  to  dwell ;  because 
they  are  in  no  shape  cognisable  by  this  court  in  the  exercise  of  its  appellate 
jarisdiction  over  the  judgments  and  decrees  of  the  state  courts,  under  the 
25th  section  of  the  judiciary  act  of  1789,  ch.  20.  The  jury  found  a  verdict 
for  the  plaintiff  (Polleys),  which  was  confirmed  by  the  whole  court ;  and 
jadgment  passed  thereon,  accordingly,  for  him. 
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Two  qaestions  have  been  argued  before  us.  The  first  is,  whether,  upon 
the  face  of  the  record,  any  case  is  made  out  for  the  exercise  of  the  appellate 
jurisdiction  of  this  court,  under  the  25th  section  of  the  act  of  1789,  ch.  20  ? 
The  next  is,  whether  the  state  court  has  in  fact  misconstrued  the  laws  of  the 
United  States,  upon  the  points  in  controversy  at  the  trial,  to  the  prejudice  of 
the  insurance  company  ? 

In  our  judgment,  it  is  wholly  unnecessary  to  consider  the  last  question, 
because  we  are  of*opinion,  that  upon  the  face  of  the  record,  no  case  is  shown 
for  the  exercise  of  the  appellate  jurisdiction  of  this  court.  The  only  clause 
of  the  25th  section  of  the  judiciary  act  of  1789,  ch.  20,  conferring  this 
appellate  jurisdiction,  which  is  applicable  to  the  present  case,  is  that  where 
there  is  drawn  in  question  in  the  state  court  the  construction  of  a  clause  of 
a  statute  of  the  United  States,  and  the  decision  of  the  state  court  is  against 
the  title,  right,  privilege  or  exemption  set  up  or  claimed  by  cither  party, 
under  that  clause  of  the  statute  ;  the  settled  construction  of  this  court  is, 
that  to  bring  any  case  within  the  reach  of  the  25th  section,  it  must  appear 
upon  the  face  of  the  record  of  the  state  court,  either  by  express  terms,  or 
by  clear  and  necessary  intendment,  that  the  question  did  actually  arise  in 
the  state  court,  not  that  it  might  have  arisen,  or  have  been  applicable  to  the 
case ;  and  that  the  question  was  actually  decided,  not  that  it  might  have 
been  decided  by  the  state  court,  against  the  title,  right,  or  privilege,  or 
exemption  set  up  by  the  party.  If,  therefore,  the  decision  made  by  the 
state  court  is,  upon  the  face  of  this  record,  entirely  consistent  with  the  con- 
struction of  the  statute  contended  for  by  the  party  appellant,  no  case  is 
made  out  for  the  exercise  of  the  appellate  jurisdiction  of  this  court. 

*Let  us  now  apply  this  doctrine  to  the  circumstances  of  the  pres-  ^^ 
ent  case.  The  first  objection  was  to  the  admission  of  the  enrolment  ^ 
of  the  Mary  as  evidence  to  the  jury,  upon  the  ground,  that  it  was  "  contrary 
to  the  laws  of  the  United  States  ;"  meaning,  undoubtedly,  that  it  was 
obtained  contrary  to  the  requirement  of  the  act  of  congress  concerning  the 
registering  and  recording  of  ships  or  vessels,  passed  on  the  31st  of  Decem- 
ber, 1792,  ch.  45.  That  act,  in  the  14th  section,  provides,  among  other 
things,  that  when  any  ship  or  vessel  which  shall  have  been  registered  pur- 
suant to  the  act,  shall  be  altered  in  form  or  burden,  by  being  lengthened  or 
built  upon,  or  from  one  denomination  to  another,  by  the  mode  or  method  of 
rigging  or  fitting,  the  ship  or  vessel  shall  be  registered  anew,  by  her  former 
name,  otherwise  she  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  United 
States  :  and  upon  her  being  registered  anew,  the  former  certificate  of 
registry  is  to  be  delivered  up  to  the  collector ;  and  if  not  so  delivered  up, 
except  where  it  is  destroyed  or  lost,  or  unintentionally  mislaid,  the  owner  is 
made  liable  to  the  forfeiture  of  $500.  Now,  it  is  observable,  that  the  pres- 
ent policy  contains  no  warranty  or  representation  of  the  national  character  of 
the  Mary  ;  and  therefore,  the  only  assignable  reason  for  offering  the  new 
enrolment  (as  it  is  called),  meaning  the  new  certificate  of  registry,  in  evi- 
dence was,  to  establish  the  ownership  of  the  vessel  to  be  in  Policy s.  For 
this  purpose,  it  was  clearly  adminsible,  however  irregularly  or  wrongfully 
this  enrolment  may  have  been  obtained  at  the  custom-house.  The  court, 
might,  therefore,  very  properly  have  admitted  the  paper  in  evidence  for 
this  purpose,  and,  for  aught  that  appears  on  the  record,  actually  did  so, 
without  in  the  slightest  degree  contesting  that  it  had  been  obtained  con- 
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trary  to  the  laws  of  the  United  States.  In  this  view,  as  a  matter  of  evidence 
proper  for  the  consideration  of  the  jury  on  the  question  of  ownership,  it  is 
dear,  that  the  decision  docs  not  fall  within  the  appellate  jurisdiction  of  this 
court,  under  the  25th  section  of  the  act  of  1V89,  already  referred  to. 

Then,  as  to  the  other  point.  The  objection  made  by  the  counsel  for  the 
insurance  company  was,  that  the  schooner  (Mary),  on  the  voyage  on  which 
she  was  lost,  was  sailing  under  circumstances  rendering  her  liable  to  for- 
feiture for  a  violation  of  the  laws  of  the  United  States  ;  atid  that,  therefore, 
a  policy  on  a  vessel  pursuing  such  a  voyage  was  not  valid,  or  legal  and 
binding.  But  the  judge  also  overruled  this  objection,  as  insufficient  to  bar 
the  action.  The  objection  was  founded  on  the  27th  section  of  the  ship 
registry  act  of  1792,  ch.  45,  above  referred  to  ;  which  declares,  that  if  any 
certificate  of  registry  or  record  shall  be  fraudulently  or  knowingly  used  for 
any  ship  or  vessel,  not  then  actually  entitled  to  the  benefit  thereof,  accord- 
ing to  the  true  intent  of  this  act,  such  ship  or  vessel  shall  be  forfeited  to  the 
United  States,  with  her  tackle,  apparel  and  furniture.  The  objection,  then, 
as  insisted  on  by  the  counsel  for  the  insurance  company,  involved  two  dis- 
tinct propositions.  The  first  was,  that  the  schooner  was  sailing  on  the  voy- 
age, under  circumstances  which  rendered  her  liable  to  forfeiture.  The 
♦iftj.1  ^^^^^^^  ^*^>  ^^^^  ^^®  policy  on  *her  was,  therefore,  void.  Now,  the 
J  first  might  have  been  most  fully  admitted  by  the  court,  and  yet 
the  second  have  been  denied,  upon  the  ground  that  the  policy  was  a  lawful 
contract  in  itself,  and  only  remotely  connected  with  the  illegal  use  of  the 
certificate  of  registry  ;  and  in  no  respect  designed  to  aid,  assist  or  advance 
any  such  illegal  purpose.  We  all  know,  that  there  are  cases  where  a  con- 
tract may  be  valid,  notwithstanding  it  is  remotely  connected  with  an 
independent  illegal  transaction,  which,  however,  it  is  not  designed  to  aid  or 
promote.  The  case  of  Armstrong  v.  IhleVy  11  Wheat.  268,  presented  a 
question  of  this  bort,  and  was  decided  in  favor  of  such  a  contract.  But 
cases  might  easily  be  put,  where  the  doctrine  itself  would  admit  of  a  far 
more  simple  and  easy  illustration.  Suppose,  the  Mary  had  been  repaired  in 
port,  and  the  shipwrights  had  known  the  circumstances  under  which  she 
had  obtained  the  new  certificate  of  registry  ;  would  they,  in  consequence  of 
such  knowledge  alone,  have  lost  their  title  to  recover  for  their  own  work 
and  labor  ?  Suppose,  a  vessel  had  been  actually  forfeited  by  some  antece- 
dent illegal  act,  are  all  contracts  for  her  future  employment  void  ;  although 
there  is  no  illegal  object  in  view,  and  the  forfeiture  may  never  be  enforced  ? 

In  order  to  bring  the  present  case  within  the  jurisdiction  of  this  court, 
it  must  clearly  appear  on  the  face  of  the  record,  that  the  state  court  did 
decide  ag^unst  the  construction  of  the  laws  of  the  United  States,  insisted  on 
by  the  insurance  company  ;  for  if  the  court  did  decide  in  favor  of  that  con- 
struction, and  yet  held  the  policy  valid  upon  other  grounds,  consistently 
with  that  decision,  we  have  nothing  to  do  with  the  latter  point,  and  have 
no  right  to  inquire,  whether  it  was  a  just  application  of  the  general  prin- 
ciples of  commercial  law,  or  not.  Now,  so  far  is  it  from  appearing  on  the 
face  of  the  record,  that  the  state  court  decided  against  the  construction  of 
the  laws  of  the  United  States,  insisted  on  by  the  insurance  company  ;  the 
contrary  may  be  fairly  inferred,  from  the  language  of  the  court  in  overruling 
the  objection.  The  objection  was  overruled  as  "  insufficient  to  bar  the 
action  ;"  that  is,  the  action  on  the  policy  was  still  maintainable,  notwith- 
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Standing  the  Mary  ''  was  sailing  under  circumstances  rendering  her   liable 
to  forfeiture  for  a  violation  of  the  laws  "  of  the  United  States. 

In  the  exercise  of  the  appellate  jurisdiction  of  this  court  over  the  decis- 
ions of  state  courts,  we  are  not  at  liberty  to  resort  to  forced  inferences  and 
conjectural  reasonings,  or  possible  or  even  probable  suppositions  of  the 
points  raised  and  actually  decided  by  those  courts.  We  must  see  plainly 
that  the  decision  was  either  directly  made  of  some  matter  within  the  pur- 
view of  the  25th  section  of  the  act  of  1789  ;  or  that  the  decision  could  not 
have  been  what  it  was,  without  necessarily  involving  such  matter.  In  the 
present  case,  we  can  arrive,  upon  the  record,  at  no  such  conclusion.  The 
consequence  is,  that  the  cause  must  be  dismissed  for  want  of  jurisdiction. 

We  have  been  furnished  with  a  copy  of  the  opinion  of  the  learned  judges 
in  the  state  court  in  this  very  case  ;  and  we  are  gratified  in  *finding  r*i/.t 
that  it  abundantly  confirms  the  deductions  which  we  have  drawn  ^ 
from  the  record.  But  it  is  proper  to  add,  that  that  opinion,  if  it  had  been 
otherwise,  could  not  have  any  influence  upon  our  present  opinion  ;  since  it 
constitutes  no  part  of  the  record  ;  and  it  is  to  the  record,  and  the  record 
only,  that  we  can  resort  to  ascertain  our  appellate  jurisdiction  in  cases  of 
thisBort.  The  writ  of  error  is,  accordingly,  dismissed,  for  want  of  juris- 
diction. 

Writ  of  error  dismissed. 


*JoHN  Walkjce,  Appellant,  v.  Qbobge  Pabkkb  and  others,     [*166 

Appellees. 

Construction  of  will, 

A  testator  devised  to  bis  wife  one>third  of  his  personal  estate  for  ever,  for  her  own  proper  use 
and  benefit,  and  also  one-third  of  all  his  real  estate,  during  her  lifetime,  and  in  the  event  of 
her  death,  all  the  right  in  real  property  bequeathed  to  her  should  be,  and  bj  the  will  was,  de- 
clared to  be  vested  in  his  infant  son ;  the  testator  then  proceeded  to  devise  sundry  lot^  and 
houses  to  hi:s  mother,  his  sictei-^,  his  hrotheiii,  separately,  and  his  son ;  these  were  given  to 
the  respective  devisees  "  as  their  property  for  ever;"  he  then  devised  the  balanct*  of  his  real 
estate  to  his  infant  son,  "  for  ever,"  believed  to  be  certain  lota  specified  in  the  will :  Ilvid^ 
that  the  wife  took,  under  the  will,  one-third  of  all  the  real  estate  of  the  testator,  during  her 
life,  and  that  his  son  took  a  fee-simple  in  one-third  of  the  property  given  to  the  brothers  and 
sisters  of  the  testator,  subject  to  the  devise  to  his  mother,  and  a  fee-simple  in  all  the  real 
estate,  specifically  devised  to  him,  subject  to  the  devisL'  of  one-third  to  his  mother,  during  her 
life. 

The  devisee  of  one  of  the  lots  devised  to  hiro  for  ever,  which  the  court  held  was  subject  to  the 
right  to  one-third  in  the  wife  of  the  devisor,  and  one-third  after  her  decease,  in  fee  to  the  son 
of  the  devisor,  cannot  by  a  proceeding  in  chancery,  compel  a  sale  of  the  property  devised,  or 
a  partition  ;  without  the  court  are  satisfied  it  would  be  for  the  benefit  of  the  infant  son  to 
make  such  sale,  and  without  the  consent  of  all  the  other  parties  interested  in  the  property. 

Appsal  from  the  Circuit  Court  of  the  District  of  Columbia,  and  county 
of  Washington.  The  appellant,  John  Walker,  filed  a  bill  in  the  circuit  court 
of  the  county  of  Washington,  stating  that  James  Walker,  late  of  Washing- 
ton, by  his  last  will  and  testament,  had  bequeathed  to  him  and  to  his  then 
wife,  Ann  Sophia  Walker,  since  intermarried  with  George  Parker,  one-third 
of  his  real  estate,  during  her  life,  and  in  the  event  of  her  death,  all  the  right 
bequeathed  to  her  was  declared  to  be  vested  in  his  infant  son,  James 
Walker.     James  Walker,  the  son,  claimed  the  right  in  fee-simple,  after  her 
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death,  of  the  portion  of  the  estate  devised  by  the  testator  to  his  wife.  The 
testator,  in  a  subsequent  part  of  his  will,  bequeathed  other  parts  of  his  estate 
in  fee  to  other  persons  ;  and  among  them,  to  his  said  infant  son,  Jarat'S 
Walker.  The  bill  then  stated  the  particular  estates  devised  by  the  will  to 
the  complainant  himself,  and  the  others  of  the  family  of  the  testator  ;  and 
alleged  the  same  to  have  been  devised  to  them  in  fee-simple,  free  and  clear 
of  any  right  of  the  widow  of  the  testator,  or  of  his  son.  Ann  Sophia  Parkvr, 
who  was  the  wife  of  the  testator,  James  Walker,  and  her  present  husband, 
George  Parker,  the  bill  stated,  insisted,  upon  the  right  of  the  said  Ann 
to  one-third  of  the  lots  and  houses  bequeathed  by  the  will  ;  and  refused  to 
permit  the  complainant  to  dispose  of  the  same,  and  claimed  a  right  to  exact 
one-third  of  the  rents  thereof,  and  to  have  a  right  to  rent  the  same  as  they 
pleased.  The  bill  proceeded  to  state,  that  the  complainant  was  advised,  that 
Ann  Sophia  Parker  and  her  husband,  had  no  right  in  the  lots  held  by  him 
under  the  will  of  James  Walker,  nor  had  any  other  person  a  right  to  them 
♦  iftTl  *^  ^^®  prejudice;  but  should  the  court  think  differently,  *the  bill 
-I  stated,  that  the  property  could  not  be  divided  without  great  injury  ; 
and  that  the  complainant  was  desirous  to  sell  the  lots  and  property  devised 
to  him,  and  those  under  whom  he  held.  The  complainant  stated,  that  he 
was  desirous  to  have  the  exclusive  control  of  his  own  property  ;  and  that  if 
the  said  Ann  Sophia  had  a  right  of  dower  in  the  property,  he  asked  that  the 
same  be  assigned  to  her  ;  and  that  the  rights  of  the  minor  be  assigned  :  and 
if  this  could  not  be  done,  that  the  property  be  sold,  and  out  of  the  proceeds 
of  the  sale,  an  equivalent  be  allowed  for  their  interest  therein.  The  bill 
asked,  that  Ann  Sophia  Parker,  and  the  infant  son  of  the  testator,  and  his 
testamentary  guardian,  be  enjoined  from  setting  up  any  claim  to  the  prop- 
erty held  by  him,  or  to  which  he  was  entitled,  under  the  will  of  James 
Walkev  ;  and  that  he  might  be  quieted  in  his  possession  and  enjoyment  of 
the  premises.     The  bill  also  asked  for  further  and  general  relief. 

The  will  of  James  Walker  was  made  on  the  i7th  day  of  September  183*2, 
and  admitted  to  probate  on  the  25th  day  of  September,  in  the  same  year. 
The  material  parts  of  the  will  were  the  following  :  "  I  bequeath  and  give  to 
my  dearly-beloved  wife,  Ann  Sophia  Walker,  one-third  of  the  whole  of  my 
personal  estate,  for  ever,  for  her  own  proper  use  and  benefit ;  and  also  one- 
third  of  all  my  real  estate,  during  her  lifetime  ;  and  in  the  event  of  her 
death,  all  the  right  in  real  property,  hereby  bequeathed  to  her,  shall  be,  and 
is  hereby  declared  to  be,  vested  in  my  dear  and  infant  son,  James  Walker. 
I  bequeath  and  give  to  my  dearly-beloved  brother,  John  Walker,  for  ever, 
all  of  lot  No.  0,  in  square  106,  with  the  two-story  brick  house,  back  building, 
and  all  appurtenances  thereto  belonging.  I  bequeath  and  give  to  my  dearly- 
beloved  brother,  Lewis  Walker,  for  ever,  lots  23,  24  and  26,  in  square  No. 
106,  together  with  a  two-story  brick  building,  with  a  basement  story,  back 
building,  and  all  appurtenances  thereto  belonging,  and  erected  on  one  or 
more  of  said  lots.  I  bequeath  and  give  to  my  dearly-beloved  brother,  Henry 
Walker,  for  ever,  lot  No.  6,  in  square  403,  together  with  the  improvements 
thereon  erected,  and  appurtenances  thereto  belonging.  I  bequeath  and  give 
to  my  dearly-beloved  sister,  Margaret  Peck,  lots  No.  21,  22,  26  and  27>  in 
square  No.  106,  together  with  a  two  story  frame  house  erected  on  lot  No. 
27,  as  her  property  for  ever.  I  bequeath  and  give  to  my  dearly-beloved 
sister,  Louisa  Ballard,  for  ever,  lot  No.  4,  in  square  No.  432,  together  with 
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the  tbree-story  brick  house  erected  thereon,  and  all  the  appurtenances  thereto 
belonging.  *I  bequeath  and  give  to  my  dearly-beloved  sister,  Sarah  r^.^^ 
McCallion,  part  of  lot  No.  8,  in  square  No.  74,  together  with  the  - 
frame  house  erected  thereon,  as  her  property  for  ever.  I  bequeath  and  give 
to  my  dear  and  infant  son,  James  Walker,  lot  No.  22,  in  square  No.  352, 
together  with  two  two  story  brick  houses,  and  other  buildings  thereto 
belonging,  as  his  property  for  ever.  I  also  bequeath  and  give  to  my  infant 
son,  James  Walker,  for  ever,  the  balance  of  my  real  estate,  believed  to  be 
and  to  consist  in  lots  No.  6,  8  and  9,  with  a  house,  part  brick  and  part  frame, 
erected  on  one  of  said  lots,  in  square  116  ;  lots  81,  32  and  33,  in  square  No. 
140,  and  a  slaughter-house  erected  on  oneof  said  lots  ;  lots  No.  8  and  11,  in 
square  No.  250  ;  and  lot  No.  28,  in  square  No.  107.  And  further,  I  bequeath 
and  give  to  my  infant  son,  James  Walker,  $1000,  to  be  paid  out  of  my  per- 
sonal estate  to,  and  applied,  at  the  discretion  of  his  guardian,  hereinafter 
appointed,  for  the  education  of  my  son,  James  Walker.  The  balance  of  my 
personal  estate,  whatever  it  may  be,  I  desire  shall  be  equally  divided 
between  my  mother,  Dorcas  Walker,  my  sister,  Sarah  McCallion,  and  my 
brothers,  John,  Lewis  and  Henry  Walker." 

The  defendants  all  answered  (including  the  minor,  James  Walker,  whose 
answer  was  put  in  by  George  Cover,  under  a  special  appointment  of  him  by 
the  court  to  answer  for  said  infant),  and  substantially  admitted  the  facts 
stated  in  said  bill  ;  but  they  all,  with  the  exception  of  Peck  and  wife,  averred 
that  the  property  could  not  be  divided  without  prejudice,  and  refused  to 
agree  to  a  sale. 

The  case  being  submitted  on  bill,  answers  and  exhibits,  the  court  dis- 
missed the  bill ;  from  which  dismissal,  this  appeal  was  taken  by  the  com- 
plainant. 

The  case  was  argued  by  Brentyjun.,  and  £ef/y  for  the  appellant ;  and  by 
JBrcMey^  with  whom  was  Jtedeuy  who  submitted  a  printed  argument,  for  the 
appellees. 

For  the  appellant^  it  was  contended  : — 1.  That  the  court  has  jurisdiction 
of  this  case  under  the  circumstances.  2.  That  neither  the  widow,  Ann 
Sophia,  nor  the  infant,  James  Walker,  had  any  right,  under  the  will,  in  the 
property  devised  to  the  complainant.  3.  That  even  if  the  court  should 
think  the  widow  had  one-third  of  each  specific  lot  devised  by  the  testator, 
yet  the  infant,  James  Walker,  had,  under  the  will,  no  greater  estate  or  interest 
in  the  complainant's  property  than  a  life-estate  ;  and  that  the  court  should 
have  so  decided.  4.  That,  as  the  bill  makes  an  alternative  prayer,  the  court 
should  *have  ordered  partition  between  these  tenants  in  common,  if  r^^r,^ 
they  were  so,  on  a  true  construction  of  the  will ;  or  a  sale,  if  a  parti-  '■ 
tion  could  not  be  made. 

Brent  and  Key  contended,  that  the  devise  in  the  will  of  James  Walker 
was  of  one-third  of  the  real  estate  in  value  ;  and  this  was  to  bo  made  up  out 
of  the  residuary  estate.  If  it  can  be  shown,  that  there  is  a  fund  which  can 
be  made  to  contribute,  it  should  be  brought  in.  The  principle  of  law  is, 
that  where  there  is  a  charge  on  the  real  estate,  the  residuary  estate  is  first 
to  be  taken  to  satisfy  it ;  and  until  this  is  exhausted,  the  real  estate  is  not 
chargeable.    Cited^  3  Paige  316.    This  is  a  case  in  which  a  court  of  chaii- 
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oery  will  bring  in  the  residuary  estate,  in  order  to  carry  into  effect  the 
several  purposes  of  the  testator. 

As  to  the  rights  of  the  infant  son  of  the  testator,  it  was  argued,  that  he 
took  nothing  in  the  property  given  to  the  wife,  after  her  death.  The  words 
"forever,"  which  are  used  in  the  bequests  to  others,  are  not  used  in  the 
devise  to  him  of  the  property  given  to  his  mother.  Cited,  1  Russ.  <fe  Mylne 
649,  664  ;  2  Har.  &  Johns.  142.  "  All  the  right"  given  by  the  will  to  his 
son,  is  all  the  right  in  the  real  estate  given  the  widow. 

Under  the  laws  of  Maryland,  the  chancellor  may  in  such  a  case  as  this, 
decree  a  sale  of  the  property.  Act  of  1785,  ch.  72,  §  12  ;  Act  of  1794,  ch. 
60,  §  8.  But  if  the  devises  of  the  testator's  will  are  construed  to  give  the 
appellees  the  estates  they  claim^  the  complainant  has  a  right  to  a  partition. 
A  bill  for  a  partition  is  a  matter  of  right,  when  a  title  is  shown  in  the  com- 
plainant.    Jeremy's  Equity  303  ;  Ambl.  236. 

It  ought  not  to  be  considered,  that  it  was  the  intention  of  the  testator  to 
give  one-third  of  all  his  estate  to  his  son.  It  was  a  large  property,  and  he 
meant  to  give  a  liberal  portion  of  it  to  others  of  his  family. 

For  the  appdleesy  it  was  argued  : — The  widow  and  infanl  son  of  James 
Walker  contend,  that  they  are  entitled,  under  the  first  devise  in  his  will,  to 
one  undivided  third  of  the  whole  of  his  real  estates — the  widow  for  life,  and 
the  son  in  fee.  The  complainant,  a  devisee  of  part  of  his  real  estate,  denies 
the  right  of  the  widow  and  son.  The  first  difficulty  aries  out  of  this  denial. 
The  proceeding  is  in  chancery,  under  the  acts  of  assembly  of  1 785,  ch.  72, 
§  12,  and  1794,  ch.  60,  §  8.  Tbe  first  act  authorizes  the  court  to  decree  a 
sale,  where  an  "  infant "  has  a  joint  interest,  or  interest  in  common,  with  any 
other  person,  on  its  appearing  to  the  chancellor,  "that  it  will  be  for  the 
interest  and  advantage  both  of  the  infant  and  of  the  other  person  to  sell," 
Ao,  The  second  act,  in  the  same  case,  where  an  infant  is  concerned,  author- 
izes a  partition.  The  complainant  denies,  that  the  infant  in  this  case  has 
♦l70l  *"y  estate  or  interest  in  the  property  in  controversy.  *But  it  is  only 
"*  where  an  infant  is  concerned,  that  the  court  is  authorized,  by  these 
acts,  to  decree  either  partition  or  sale.  Does  the  complainant  make  a  case 
for  the  action  of  the  court,  without  admitting  that  the  infant  has  some 
estate  in  the  premises  ?  And  may  not  the  decree,  dismissing  the  complain- 
ant's bill,  be  sustained,  on  the  ground  of  his  own  denial  of  the  infant's 
right  ?  The  8th  section  of  the  act  of  1 786,  ch.  45,  to  direct  descents,  has  no 
application.  It  relates  to  a  case  of  intestacy,  and  to  the  common-law  side 
of  the  court.  This  is  the  case  of  a  devise,  and  the  proceeding  is  by  bill  on 
the  chancery  side  of  the  court,  under  the  two  acts  above  mentioned.  The 
only  ground  on  which  an  application  for  a  partition  can  be  made,  is  that  it  is 
for  the  benefit  of  all  the  parties.  This  is  denied,  and  no  proof  was  made  to 
sustain  this  allegation  in  the  bill. 

But  the  widow  and  son  are  entitled  to  one  undivided  third  of  the  house 
and  lots  in  this  suit,  under  the  will.  The  primary  intention  of  the  testator 
is  to  provide  for  his  wife  and  son.  With  this  view,  he  first  carves  out  of 
his  whole  real  estate  one-third,  and  gives  it,  by  the  first  clause  of  his  will, 
to  his  wife,  for  life  ;  '*  and  in  the  event  of  her  death,  all  the  right  in  real 
property  hereby  bequeathed  to  her,  shall  be  vested  in  my  infant  son."  "  In 
the  event  of  her  death,"  means  after  her  death ;  and  the  words  ^'  hereby 
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bequeathed/'  refer  to  the  real  property,  and  not  to  the  right  or  estate,  given 
to  her.  "  Right  in  real  property,"  are  words  large  enoagh  to  pass  a  fee. 
McAoUs  V.  Butcher,  18  Ves.  193  ;  16  East  221  ;  6  Cruise  Dig.  240  ;  New- 
kerk  v.  Newkerk,  2  Caines  34o.  The  testator  then  goes  on,  and  gives  a  par- 
ticular house  and  lot  to  the  complainant ;  and  the  residue  of  his  real  estate 
he  gives  to  his  son,  first  by  a  specific  devise,  and  then  by  a  residuary  clause. 
The  words  of  the  first  devise,  disposing  of  the  third  in  his  whole  estate,  are 
clear.  Effect  roust  be  given  to  every  expression  in  a  will,  if  possible.  Smith 
V.  Belly  6  Pet.  76  ;  Ram  on  Wills  97. 

It  is  said,  that  the  devise  of  that  third  is  inconsistent  with  the  devise  to 
the  complainant  of  the  house  and  lots.  The  cases  of  inconsistency  put  in 
Cruise  (6  Cruise  Dig.  164,  408)  are,  where  the  whole  of  an  estate  is  given 
to  one,  and  the  whole  of  the  same  estate  is,  by  a  subsequent  clause, 
given  to  another.  But  here,  the  whole  of  the  lots  claimed  by  the  complainant 
is  not  given,  first,  to  the  wife  and  son,  and  then,  to  the  complainant ;  one- 
third  only  is  given,  by  the  first  devise,  to  the  wife  and  son,  leaving  two- 
thirds  to  pass  by  the  second  devise,  to  the  complainant.  And  this  was  the 
meaning  of  the  testator.  He  intended,  that  his  wife  should  take  one-third, 
and  the  complainant  all  that  was  left :  as  if  he  had  said,  that  the  gift  in  the 
second  devise  shall  be  subject  to  the  part  of  the  lots  he  had  previously  given 
by  the  first  devise ;  it  was  not  necessary  he  should  say  expressly,  in  the 
latter  clause,  that  *the  gift  thereby  made  was  to  be  subject  to  the  gift  r*.  ^| 
made  by  the  former.  It  is  necessarily  implied.  The  objection  of  *- 
inconsistency  applies,  if  at  all,  as  forcibly  to  the  wife  as  to  the  son.  But 
can  it  be  doubted,  that  she  takes  one-third  of  the  whole  of  the  real  estate, 
under  the  first  clause  of  the  first  devise  ?  And  do  not  the  words  of  the 
second  clause  give  that  third,  after  her  death,  to  the  son,  with  as  much 
clearness  as  the  preceding  words  give  it  to  the  wife  ?  Does  the  wife  take 
one-third  in  the  lots  given  to  the  son,  by  the  specific  devise  in  his  favor? 
How  can  she,  if  the  complainant's  rule  of  construction  is  to  prevail  ?  Is  there 
any  substantial  difference  in  the  words  of  devise  ?  To  say,  that  the  com- 
plainant shall  take  the  whole  of  this  house  and  lot,  would  be  to  say,  that  the 
wife  shall  not  take  one-third  of  the  whole  real  estate,  but  one-third  of  part 
only. 

Our  construction  makes  the  whole  will  harmonize,  and  gives  operation 
to  every  clause.  It  makes  the  first  devise  dispose  of  one-third  of  the  pre- 
mises to  the  wife  and  son,  and  the  second,  of  the  remaining  two-thirds  to 
the  complainant.  Their  construction  requires  the  total  rejection  and  expung- 
ing from  the  will  of  the  clause  in  favor  of  the  son.  Give  the  complainant 
the  whole  of  these  premises,  and  there  would  be  nothing  upon  which  that 
clause  could  operate ;  the  son  would  take  the  lots  specifically  devised  to 
him,  under  the  devises  in  his  favor,  or  as  heir-at-law.  Unless  the  second 
clause  of  the  first  devise  had  been  inserted,  the  third  of  the  premises  in  con- 
troversy, given  to  the  wife  for  life,  would,  on  her  death,  have  vested  in  the 
complainant.  It  could  be  inserted  for  no  other  purpose  than  to  intercept 
that  third,  and  vest  it  in  the  son.  If  that  clause  be  a  kind  of  residuary 
devise,  it  is  so  of  one-third  only  ;  and  the  subsequent  specific  devises  would 
not  derogate  from  it,  so  long  as  there  was  anything  for  those  devises  to 
operate  on. 

Suppose,  then,  that  the  wife  and  son  are  entitled  to  one  undivided  third 
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part  ot  the  house  and  lots  id  question  ;  were  the  court  right  in  dismissing 
the  bill  ?  The  proceeding  is  under  the  two  acts  of  *86  and  '94,  which  author- 
ize a  sale  or  partition,  on  the  court's  being  satisfied  that  it  would  be  for  the 
interest  and  advantage  of  the  infant  and  other  person  to  sell,  <fec.  The  com- 
plainant ought  to  have  proved  that  fact.  In  the  case  of  an  infant,  nothing 
can  be  taken  for  granted.  But  the  answer  denies  that  it  would  be  for  the 
infant's  interest  and  advantage  to  have  the  house  and  lots  in  question  divided 
and  sold  ;  which  is  responsive  to  the  bill.  There  is  no  proof  that  the  court 
could  not,  therefore,  be  satisfied  that  it  was  for  the  advantage  of  the  infant 
and  other  party,  that  there  should  be  a  division  or  sale,  and  could  not  so 
decree. 

McLbait,  Justice,  delivered  the  opinion  of  the  court : — This  is  an  appeal 
♦T^9l  ^^^™  ^^®  decree  of  the  circuit  court  for  the  district  of  Columbia.  *The 
i  complainant  filed  his  bill,  stating  that,  as  devisee  of  James  Walker, 
he  claims  the  fee  in  lot  No.  6,  in  square  106,  with  all  the  improvements 
thereon,  in  the  city  of  Washington  ;  and  also  under  a  deed  from  Margaret 
and  James  Peck,  lots  No.  21  and  22,  in  the  same  square,  which  lots  were 
devised  to  the  said  Margaret  in  the  same  will.  And  that  the  wife  of  the 
devisor,  since  intermarried  with  George  Parker,  claims,  under  the  will,  one- 
third  of  the  above  property,  during  her  life,  and  that,  at  her  death,  it  shall 
go  to  the  son  of  the  deceased,  named  in  the  will.  And  the  complainant 
insists,  that  he  is  entitled  to  the  whole  of  the  property,  free  from  the  claims 
of  the  wife  of  the  devisor  or  her  son  ;  and  he  prays  that  the  courts  may  so 
decree.  But  if  the  court  should  think  that  he  is  only  entitled  to  two-thirds 
of  the  property,  then  he  asks  a  division  of  it,  or  that  it  may  be  sold,  as  shall 
be  deemed  proper. 

The  wife  of  the  devisor  and  her  present  husband,  and  the  infant  son,  by 
guardian,  assert  their  interest  in  one-third  of  the  premises,  in  their  answers; 
and  are  opposed  to  a  sale  or  division  of  the  property,  because,  among  other 
reasons,  it  would  be  prejudicial  to  the  interest  of  the  infant  son  and  devisee 
of  the  deceased. 

Almost  every  part  of  the  will  has  some  bearing  on  the  question  raised  by 
the  complainant.  In  his  first  devise,  the  testator  says,  '*  I  bequeath  and 
give  to  my  dearly-beloved  wife,  Ann  Sophia  Walker,  one-third  of  the  whole 
of  my  personal  estate  for  ever,  for  her  own  proper  use  and  benefit ;  and  also 
one-third  of  my  real  estate,  during  her  lifetime ;  and  in  the  event  of  her 
death,  all  the  right  in  real  property  hereby  bequeathed  to  her  shall  be,  and 
is  hereby  declared  to  be,  vested  in  my  dear  and  infant  son,  James  Walker." 
He  then  gives  to  his  mother,  "  for  ever,"  a  certain  lot,  with  its  improve- 
ments. And  then  follows  the  devise  to  the  complainant,  in  these  words  : 
"I  bequeath  and  give  to  my  dearly-beloved  brother,  John  Walker,  for  ever, 
all  of  lot  No.  6,"  &c.  The  devise  of  the  two  lots  to  Margaret  Peck  is,  that 
they  shall  be  "  her  property  for  ever."  Several  other  devises  of  real  prop- 
erty are  made  in  the  same  form,  to  his  brothers  and  sisters  ;  and  then  ho 
says,  "  I  bequeath  and  give  to  my  dear  infant  son,  James  Walker,  lot  No. 
22,  in  square  No.  362,"  &c.  "  I  also  bequeath  to  him  for  ever,  the  balance 
of  my  real  estate,  believed  to  be  and  to  consist  in  lots  No.  6,  8  and  9, 
in  square  116,  lots  31,  32  and  33,  in  square  No.  140  ;  lots  No.  8  and  11,  in 
square  No.  250,  and  lot  No.  28,  in  square  No.  107." 
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It  is  contended  by  the  counsel  for  the  complainants,  that  the  specific 
devises  to  the  brothers  and  sisters  of  the  deceased,  show  his  intention 
♦to  give  to  them  the  property  devised,  clear  of  all  incumbrance  ;  and  j».^^ 
that  the  devise  of  the  real  estate  to  the  widow,  must  be  satisfied  out  ^ 
of  the  residuary  devise  to  the  infant  son  of  the  deceased.  The  devises  are 
inconsistent  with  each  other,  but  they  are  not  entirely  so  ;  the  whole  of  any 
specific  property  is  not  devised  to  each  of  two  devisees.  The  devise  of  one- 
third  of  his  real  estate  to  his  wife,  and  at  her  death  to  his  son,  is,  to  this 
extent,  inconsistent  with  the  specific  devises  which  follow,  and  which  dispose 
of  all  his  real  estate.  The  devise  of  the  '*  balance  "  of  his  real  estate  to  his 
infant  son,  goes  on  to  describe  particularly  the  property. 

From  his  first  devise  to  his  wife,  there  can  be  no  doubt,  that  the  testator 
intended  to  give  her  what  the  law  allowed  her  to  take.  And  it  cannot  be 
supposed,  that  by  the  subsequent  specific  devises,  he  designed  to  defeat  this 
arrangement.  It  is  equally  clear,  that  he  intended,  on  the  death  of  his 
wife,  that  the  property  devised  to  her  should  go  to  his  son. 

The  construction  urged,  that  "  all  the  right  in  real  property  hereby 
bequeathed  to  her,"  shall  go  to  his  son,  means  a  life-estate  only  in  one-third 
of  the  real  property,  to  the  son,  cannot  be  sustained.  The  words,  "  all  the 
right,*'  fairly  import  the  entire  or  perfect  right,  "  in  the  real  property  given 
to  his  wife."  This  reference  to  the  devise  to  the  wife,  is  descriptive  of  the 
extent  of  the  property  to  be  vested  in  fee  in  the  son.  The  right  of  his  wife 
was  to  terminate  at  her  death,  and  it  would  be  inconsistent,  to  suppose 
that  the  testator  would  dispose  of  the  same  right,  and  no  more,  to  his 
son. 

This  devise  to  his  wife  and  son  is  a  leading  devise  in  the  will.  It  was 
first  in  the  mind  of  the  testator,  and  must  limit  and  control  the  other  devises. 
The  devises  to  the  son  are  as  specific  as  those  to  other  persons  ;  and  there 
would  seem  to  be  little  or  no  ground  for  the  construction,  that  the  devise  to 
the  wife  mast  be  satisfied  out  of  the  devises  to  the  son.  One-third  of  the 
entire  real  estate  is  given  to  the  wife,  and  on  her  death,  this  third  goes  to 
the  son  ;  and  in  the  conclusion  of  the  will,  certain  lots  are  also  specifically 
devised  to  the  sen.  The  son,  in  common  with  the  other  devisees,  takes  the 
lots  specifically  devised  to  him,  subject  to  the  devise  of  one-third  to  his 
mother,  and  at  her  death,  he  takes  this  third  of  these  lots  ;  and  one-third 
of  each  specific  devise  in  the  will.  This  construction  gives  effect  to  the 
different  devises  of  the  will  ;  and  it  would  seem  to  be  the  only  mode  by 
which  the  intention  of  the  testator  can  be  effectuated.  And  it  is  in  accord- 
ance with  that  well-settled  rule  in  the  construction  of  wills,  which  regards 
the  interest  of  the  heir-at-law.  With  the  exception  of  the  devises  to  the 
wife  and  son,  all  the  devises  are  collateral,  and  take  the  property  from  the 
line  of  descent  established  by  law. 

♦If  the  complainant  can  hold  the  lots  claimed  by  him,  free  from  r*,,^. 
the  devise  to  the  wife  of  the  testator,  by  the  same  rule,  every  other  I 
devisee  in  the  will  must  hold  in  the  same  manner.  And  this  would  defeat 
the  leading  devise,  for  the  entire  real  estate  is  specifically  disposed  of  in 
the  will.  If  the  devise  to  the  wife  be  thrown  upon  the  specific  devises  to 
the  son,  it  not  only  violates  the  rule  which  it  is  claimed  exempts  the  specific 
devises  from  this  devise  to  the  wife ;  but  supposes  that  the  testator 
first  devises  to  his  wife  and  son  one-third  of  his  real  estate,  and  then,  at  the 
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oonolasion  of  his  will,  gives  specific  devises  to  his  son,  which  are  intended 
wholly,  as  to  him,  to  annul  the  first  devise.  This  construction  would  do 
injustice  to  the  language  of  the  testator,  and  defeat  his  intention.  Had  the 
widow  taken  a  life-estate  under  the  law,  her  interest  of  one-third  would 
have  extended  to  every  part  of  the  real  property  of  her  deceased  hushand. 
And  as  the  devise  is  made  in  as  general  terms  as  the  statute  which  gives 
dower,  it  must  have  the  same  effect. 

This  construction  of  the  will  defeats  the  main  object  of  the  complain- 
ant's bill.  But  this  counsel  insists,  that  the  part  devised  to  the  wife  should 
be  set  off,  or  the  sale  of  the  property  ordered.  The  bill  does  not  seem  to 
have  been  framed  with  a  view  to  a  partition  or  sale  of  the  estate.  Several 
of  the  devisees,  all  of  whom  are  interested  in  such  a  proceeding,  are  not 
made  parties.  And  a  partition  or  sale  is  opposed  by  the  infant  son  and  his 
mother,  as  injurious  to  his  interest.  And  the  rights  of  the  mother  and  son 
are  so  intimately  blended,  that  any  proceeding  which  shall  affect  the  life- 
estate  must  affect  the  inheritance. 

A  partition  or  sale  of  this  estate  is  regulated  by  the  statutes  of  Mary- 
land. The  12th  section  of  the  act  of  1786,  ch.  72,  provides,  that  where  an 
infant  has  an  interest  in  lands,  and  it  shall  appear  to  the  chancellor,  upon 
application  of  any  of  the  parties  concerned,  and  upon  the  appearance  of  the 
infant,  that  it  shall  be  to  the  interest  and  advantage  of  the  infant,  to  have 
the  land  sold,  he  may  order  a  sale.  And  in  the  8th  section  of  the  act  of 
1794,  ch.  60,  it  is  provided,  on  a  similar  application  and  appearance  of  the 
infant,  as  stated  in  the  above  statute,  for  a  partition,  if  the  chancellor, 
'^  upon  hearing  and  examining  all  the  circumstances,  shall  think  that  it  will 
be  for  the  interest  and  advantage  of  all  parties  concerned,"  he  may  order  a 
partition.  In  this  case,  there  is  no  evidence  which  will  enable  the  court  to 
judge  whether  a  sale  or  partition  of  the  property,  would  be  to  the  advan- 
tage of  the  infant  and  the  other  parties.  And  it  should  hardly  be  expected, 
that  this  court,  in  the  ab'sence  of  all  evidence,  should  decree  either  of  these 
alternatives,  against  the  answer. 

•i^Kl  *The  complainant  maybe  subjected  to  some  inconvenience,  by 
-»  holding  the  property  as  tenant  in  common  with  the  devisee  of  the 
testator ;  but  it  was  a  condition  imposed  by  the  terms  of  the  will.  And 
this  court,  acting  under  the  law  of  Maryland,  cannot  remedy  this  inconven- 
ience, unless  the  complainant  shall  bring  himself  clearly  within  the  provis- 
ions and  policy  of  that  law.  The  decree  of  the  circuit  court,  dismissing  the 
bill,  is  affirmed,  with  oosta. 

Decree  affirmed. 
IM 
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United  Statrs  v.  James  E.  Habdykan. 
Receiving  stolen  goods. — Evidence. — Indictment. 

The  defendant  was  indicted  for  receiving  treasury  notes  of  the  United  States^  stolen  from  the 
United  States  mail ;  the  indictment,  in  one  of  the  counts,  described  one  of  the  treasury  notes 
as  bearing  interest  annually  of  one  per  centum  ;  a  treasury  note  was  offered  in  evidence,  bear- 
ing interest  at  one  M.  per  centum ;  and  parol  evidence  was  ofTered  to  show  that  treasury 
notes,  such  as  the  one  offered  in  evidence,  were  received  by  the  officers  of  the  government  as 
bearing  interest  of  one  mill  per  centum  per  annum,  not  one  per  centum  per  annum.  The 
court  held,  that  treasury  notes  issued  by  the  authority  of  the  act  of  congress  passed  on  the 
12th  of  October  1888,  were  promissory  notes,  within  the  meaning  of  the  act  of  congress  of  8d 
March  1826.1 

The  letter  M,  which  appears  on  the  face  of  the  note  offered  in  evidence,  is  a  material  part  of 
the  description  of  the  note. 

It  would  be  proper  tQ  receive  parol  evidence  for  the  purpose  of  explaining  the  meaning  of 
the  letter  M,  and  proving  the  practice  and  usage  of  the  treasury  department  and  officers  of  the 
government  and  others,  lawful  receivers  of  similar  treasury  notes,  in  order  to  show  thereby 
the  meaning  intended  to  be  attached,  nnd  actually  attached,  to  the  letter  M,  by  the  treasury 
department  and  others ;  and  that  by  such  meaning  the  said  treasury  note  bears  one  mill  per 
centum  interest,  and  not  one  per  ^centum  interest. 

When  a  note  is  given,  payable  in  foreign  coin,  the  value  of  such  coin  in  current  money  must  be 
averred  ;  and  under  such  averment,  evidence  of  the  value  may  be  received. 

Certificate  of  Division  from  the  Circuit  Court  for  the  Eastern  District 
of  Virginia.  James  E.  Hardy  man  was  indicted  in  the  circuit  court  of  the 
eastern  district  of  Virginia,  for  buying,  receiving  and  concealing  treasury 
notes  of  the  United  States,  knowing  them  to  have  been  stolen.  The  treasury 
notes  were  alleged  to  have  been  stolen  from  the  mail  of  the  United  States,  by 
Winston,  a  negro  man,  or  by  persons  unknown.  Winston  was,  at  the  same 
time,  indicted  for  robbing  the  mail  of  the  United  States,  of  ten  treasury 
notes.  The  indictment  contained  four  counts,  charging  the  defendant  with 
receiving  treasury  notes,  bearing  interest  at  one  per  centum,  and  at  five  per 
centum  per  annum. 

The  defendant  moved  the  court  to  quash  the  indictment,  upon  the  ground 
that  the  papers  described  in  the  said  indictment  were  not  promissory  notes 
under  the  act  of  congress  approved  on  the  3d  day  of  March  1825,  under 
which  the  prisoner  was  indicted  ;  and  the  act  of  congress,  approved  the  12th 
day  of  October  1837,  by  virtue  of  which  the  said  notes  were  issued,  described 
them  as  treasury  notes,  and  did  not  provide,  nor  did  any  other  act  of 
congress  provide,  any  penalty  for  stealing  these  notes, from  the  mail  of  the 
United  States,  or  receiving  them,  knowing  them  to  be  stolen  ;  and  upon  this 
motion,  the  court  being  divided  in  opinion,  the  said  indictment  was  not 
quashed. 

The  attorney  for  the  United  States,  further  proceeding  in  the  case, 
offered  as  evidence  to  the  jury,  a  treasury  note  for  fifty  dollars,  payable  in 
one  year,  bearing  interest  at  the  rate  of  one  M.  per  centum.  The  counsel 
for  the  accused  moved  the  court  to  exclude  it  from  *the  jury  as  evi-  r*,<y<y 
dence,  upon  the  ground,  that  it  does  not  answer  the  description  of  any  ^ 
one  of  the  notes  set  forth  in  the  indictment,  as  it  bears  interest  after  the 
rate  neither  of  five  per  centum,  nor  of  one  per  centum,  but  bears  an  interest 

'  United  States  v.  Keene,  6  McLean  509. 
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after  the  rate  of  one  mill  per  centum,  as  signified  by  the  letter  "  M/'  after 
'the  word  ''one"  apon  the  face  of  the  said  note ;  and  to  sustain  this  motion, 
the  defendant  proved,  by  the  collector  of  the  port  of  Richmond,  that  he 
received  notes  such  as  that  above  described,  as  notes  bearing  interest  after 
the  rate  of  one  mill  per  centum,  and  not  one  per  centum,  and  the  govern- 
ment 80  received  them  from  him  ;  and  the  letter  M  aforesaid  was  understood 
to  signify  and  be  intended  to  mean  mill ;  and  also  proved,  that  the  secretary 
of  the  treasury  had  issued,  so  far  as  the  said  collector,  and  another  witness 
who  derived  his  impression  from  the  treasurer  of  the  United  States  and  the 
officers  of  the  government,  know  and  believed,  no  treasury  note  bearing 
interest  after  the  rate  of  one  per  centum.  Upon  this  motion,  the  court  was 
also  divided  in  opinion,  not  being  satisfied  that  the  note  did  appear  by  its 
face  to  bear  interest  after  the  rate  of  one  mill,  and  not  being  satisfied  that 
it  was  competent  to  the  defendant  by  parol  evidence  to  explain  any  word 
or  letter  upon  the  face  of  the  said  note,  so  as  to  show  what  its  meaning  was, 
either  by  resort  to  any  definition  of  it,  or  to  the  exposition  of  it  by  the  prac- 
tice of  the  treasury  department,  and  the  officers  of  the  government  and  the 
public  ;  and  therefore,  that  it  was  not  competent  to  the  defendant  so  to 
explain  the  letter  M  aforesaid,  which  appears  on  the  face  of  the  said  note, 
and  of  which  notice  is  taken  in  the  indictment,  for  the  purposes  of  showing 
that  by  that  letter  the  makers  of  the  said  note  intended  to  fix  the  rate  of 
interest  at  one  mill  per  centum.  And  thereupon,  upon  the  motion  of  the 
accused,  and  with  the  consent  of  the  attorney  for  the  United  States,  the 
court  adjourned  to  the  supreme  court  of  the  United  States  for  its  decision, 
the  following  questions,  viz  : 

1.  Are  the  treasury  notes  issued  by  authority  of  the  act  of  congress 
passed  on  the  i2th  day  of  October,  in  the  year  1838,  promissory  notes, 
within  the  meaning  of  the  act  of  congress  approved  on  the  3d  day  of  March 
1825,  under  which  the  prisoner  is  indicted?  and  is  there  a  sufficient  aver- 
ment in  the  indictment  in  this  cause  of  the  stealing  and  receiving  of  such 
treasury  notes  ? 

2.  Is  the  letter  M,  which  appears  upon  the  face  of  the  note  offered  as 
evidence,  a  material  part  of  the  description  of  the  note  ? 

3.  Would  it  be  proper  to  receive  parol  evidence,  for  the  purpose  of 
explaining  the  meaning  of  the  said  letter  M,  and  proving  the  practice  and 
usage  of  the  treasury  department  and  officers  of  the  government  and  others, 
lawful  receivers  of  similar  treasury  notes,  in  order  to  show  thereby  the 
meaning  intended  to  be  attached,  and  actually  attached  to  the  said  letter 
M,  by  the  treasury  department  and  others ;  and  that  by  such  meaning,  the 
said  treasury  note  bears  one  mill  per  centum  interest  and  not  one  per  centum 
interest  ? 

The  case  was  submitted  to  the  court,  by  Orundy^  Attorney-General  of 
the  United  States. 

♦i  7Rl  *McLean,  Justice,  delivered  the  opinion  of  the  court. — This  case 
J  comes  before  this  court  on  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit  court  for  the  eastern  district  of  Virginia.  The  defend- 
ant was  indicted  under  the  45th  section  of  the  post-office  law,  for  buying, 
receiving  and  concealing  certain  promissory  notes,  called  treasury  notes, 
which  he  knew  had  been  stolen  from  the  mail  of  the  United  States.  And, 
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among  others,  one  of  the  notes  was  described  in  the  indictment,  ''  as  a 
promissory  note  called  a  treasury  note,  for  the  payment  of  fifty  dollars, 
with  interest  at  the  rate  of  one  per  centum,"  Ac.  On  the  production  of  the 
note  in  evidence,  it  was  found  to  be  accurately  described  in  the  indictment 
in  all  parts  which  were  attempted  to  be  described,  except  on  the  face  or  the 
note,  instead  .of  the  above  words  of  "with  interest  at  the  rate  of  one  per 
centum,"  Ac,  the  words  were,  "  with  interest  at  the  rate  of  one  M.  per 
centum."  And  the  counsel  for  the  <)efendant  moved  the  court  to  exclude 
the  note  from  the  jury,  for  the  variance ;  and  to  sustain  this  motion,  the 
defendant  proved,  by  the  collector  of  the  customs  at  Richmond,  that  he 
received  notes,  such  as  the  one  described,  as  notes  bearing  interest  after  the 
rate  of  one  mill  per  centum,  and  not  one  per  centum  ;  and  that  the  govern- 
ment so  received  them  from  him.  And  the  judges  being  divided  on  this 
motion,  as  also  on  a  motion  to  quash  the  indictment,  on  the  ground,  that  the 
notes  set  forth  in  the  indictment  were  not  promissory  notes,  within  the  act 
of  congress,  the  following  points  were  certified  for  decision  of  this  court. 

1.  Are  the  treasury  notes  issued  by  authority  of  the  act  of  congress 
passed  on  the  12th  day  of  October,  in  the  year  1838,  promissory  notes, 
within  the  meaning  of  the  act  of  congress,  approved  on  the  3d  day  of  March 
1825,  under  which  the  prisoner  is  indicted  ?  and  is  there  a  sufiicient  aver- 
ment in  the  indictment  in  this  cause,  of  the  stealing  and  receiving  such 
treasury  notes  ? 

2.  Is  the  letter  M,  which  appears  upon  the  face  of  the  note  offered  as 
evidence,  a  material  part  of  the  description  of  the  said  note  ? 

3.  Would  it  be  proper  to  receive  parol  evidence,  for  the  purpose  of 
explaining  the  meaning  of  the  said  letter  M,  and  proving  the  practice  and 
usage  of  the  treasury  department  and  ofiicers  of  the  government  and  others, 
lawful  receivers  of  similar  treasury  notes,  in  order  to  show  thereby  the  mean- 
ing intended  to  be  attached,  and  actually  attached,  to  the  said  letter  M,  by 
the  treasury  department  and  others ;  and  that  by  such  meaning  the  said 
treasury  note  bears  one  mill  per  centum  interest,  and  not  one  per  centum 
interest  ? 

As  to  the  first  point,  we  entertain  no  doubt,  that  the  notes  described  in 
the  indictment,  are  promissory  notes,  within  the  act  of  congress  under 
which  the  indictment  is  framed.  They  contain  a  promise  to  pay  money  by 
the  United  States,  and  they  are  substantially  and  technically  embraced  by  the 
law.  And  we  think  the  averment,  though  not  very  technically  expressed 
in  the  indictment,  *that  the  defendant  received  the  notes,  knowing  r^ji^Q 
them  to  have  been  stolen  from  the  mail,  is  suflicient.  ^ 

We  think  also,  that  the  letter  M,  which  appears  on  the  face  of  the  note,  is  a 
material  part  of  it.  It  limits  the  interest  on  the  note  to  one  mill  per  centum, 
instead  of  one  per  centum,  as  stated  in  the  indictment.  The  indictment  does 
not  profess  to  set  out  an  exact  recital  of  the  note,  but  merely  to  give  such  a 
description  of  it,  as  to  make  it  evidence  in  the  case.  And  this  is  all  that  the 
law  requires.  But  the  description,  as  far  as  it  goes,  must  be  accurate,  so  as  to 
identify  the  note.  Any  substantial  variance  between  the  note  described,  and 
the  one  offered  in  evidence,  must  be  fatal  to  the  prosecution.  In  this  respect 
the  roles  of  pleading  are  the  same  in  criminal  as  in  civil  proceedings.  If  the 
note  in  question  had  been  given  by  an  individual,  and  an  action  of  assump- 
9ii  had  been  brought  on  it,  the  declaration  must  have  described  it  accurately ; 
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and  by  a  proper  averment,  shown  the  meaning  and  effect  of  the  letter  M,  on 
the  face  of  the  note.  And  so,  where  a  note  is  given,  payable  in  foreign 
coin,  the  value  of  such  coin,  in  current  money,  must  be  averred  ;  and  under 
such  averment,  evidence  of  the  value  may  be  received.  This  treasury  note 
might,  perhaps,  have  been  described  in  the  indictment,  with  sufficient  cer- 
tainty, without  stating  the  rate  of  interest  which  it  bears  ;  but  if  this  part  of 
the  note  be  described,  it  must  be  done  accurately.  And  this  might  have 
been  done,  by  copying  the  words  of  the  note,  including  the  letter  M.  It 
would  not  have  been  improper,  though  not  essential,  after  the  recital,  to 
aver  the  meaning  and  effect  of  the  letter  M ;  and  then  proof  would  be 
required  to  sustain  the  averment. 

We  think,  under  the  circumstances  of  the  case,  that  parol  proof  may  be 
received,  to  show  the  meaning  and  effect  of  the  letter  M,  as  inserted  in  the 
body  of  the  note  ;  and  if  such  evidence  shall  establish  a  substantial  variance 
between  the  note  described  in  the  indictment  and  the  one  offered  in  evi- 
dence, it  must  be  fatal  to  the  prosecution,  whether  such  evidence  be  submit- 
ted to  the  decision  of  the  court,  or  to  the  jury,  under  the  instruction  of  the 
court. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Virginia,  and  on 
the  points  and  questions  on  which  the  judges  of  the  said  circuit  court  were 
opposed  in  opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeable  to  the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this  court : 
1st.  That  the  treasury-notes  issued  by  authority  of  the  act  of  congress,  passed 
on  the  12th  day  of  October,  in  the  year  1838,  are  promissory  notes,  within 
the  meaning  of  the  act  of  congress  approved  the  third  day  of  March  1825, 
under  which  the  prisoner  is  indicted  ;  and  that  there  is  a  sufficient  averment 
^  ^  in  the  indictment  in  this  ^cause  of  the  stealing  and  receiving  such 
-I  treasury  notes.  2d.  That  the  letter  "  M,"  which  appears  upon  the 
face  of  the  note  offered  as  evidence,  is  a  material  part  of  the  description  of 
said  note.  And  dd.  That  it  would  be  proper  to  receive  parol  evidence  for 
the  purpose  of  explaining  the  meaning  of  the  said  letter  M,  and  proving  the 
practice  and  usage  of  the  treasury  department,  and  officers  of  the  govern- 
ment and  others,  lawful  receivers  of  similar  treasury-notes  ;  in  order  to  show 
thereby  the  meaning  intended  to  be  attached  and  actually  attached  to  the 
said  letter  M,  by  the  treasury  department  and  others,  and  that  by  such 
meaniug  the  said  treasury  note  bears  one  mill  per  centum  interest,  and  not 
one  per  centum  interest. 
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Defendant  in  error. 

Negligence. 

In  tn  aotion  agunst  the  owner  of  a  stage-coach,  used  for  cariying  passengers,  for  an  injury 
•Qstained  by  one  of  the  passengers,  by  the  upsetting  of  the  coach,  the  owner  is  not  liable, 
unless  the  injuir  of  which  the  plaintiiT  complains  was  occasioned  by  the  negligence  or  want  of 
proper  skill  or  care  in  the  driver  of  the  carriage,  in  which  he  and  his  wife  were  passengers ; 
the  facts  that  the  carriage  was  upset,  and  the  plaintilTs  wife  injured,  Are  primd  facie  evidence 
that  there  was  carelessness,  or  negligence,  or  want  of  skill  on  the  part  of  the  driver,  and 
easts  upon  the  defendant  the  burden  of  proving  that  the  accident  was  not  occasioned  by  the 
driver's  fault.' 

It  being  admitted  that  the  carriage  was  upset,  and  the  plaintiff's  wife  injured,  it  is  incumbent 
on  the  defendant  to  prove,  that  the  driver  was  a  person  of  competent  skill,  of  good  habits,  and 
in  every  respect  qualified,  and  suitably  prepared  for  the  business  in  which  he  was  engaged ; 
and  that  he  acted  on  this  occasion  with  reasonable  skill,  and  with  the  utmost  prudence  and 
caution  ;  and  if  the  disaster  in  question  was  occasioned  by  the  least  negligence,  or  want  of 
skill  or  prudence  on  his  part,  then  the  defendant  is  liable  in  the  action.* 

If  there  was  no  want  of  proper  skill,  or  care,  or  caution  on  the  part  of  the  driver  of  a  stage- 
coach, and  the  stage  was  upset  by  the  act  of  the  plaintiff  or  his  wife,  in  rashly  and  improperly 
springing  from  it,  then  the  defendant  is  not  liable  to  an  action,  but  if  the  tvant  of  proper 
skill  or  care  of  the  driver  placed  the  passengers  in  a  state  of  peril,  and  they  had,  at  that  time, 
a  reasonable  ground  for  supposing  that  the  stage  would  upset,  or  that  the  driver  was  incap- 
able of  managing  his  horses,  the  plaintiff  is  entitled  to  recover ;  although  the  jury  may 
believe,  from  the  position  in  which  the  stage  was  placed  by  the  negligence  of  the  driver,  the 
attempt  of  the  plaintiff  or  his  wife  to  escape  may  have  increased  the  peril,  or  even  caused 
the  stage  to  upset ;  and  although  they  may  also  find,  that  the  plaintiff  and  his  wife  would 
probably  have  sustained  little  or  no  injury,  if  they  had  remained  in  the  stage.* 

If  the  driver  was  a  person  of  competent  skill,  and   in  every  respect  qualified  and  suitably  pre- 

'  Re-affirmed,  in  Railroad  Co.  v.  Pollard,  22  to  a  passenger,  and  the  care  and  vigilance  re- 
Wall.  841.    The  upsetting  of  a  stage  is  primd  quired  of  the  former. 

faoi  evidence  of  negligence ;  a  passenger  who  *  An  instinctive  effort  to  escape  a  sudden 

has  been  injured  need  show  nothing  more  to  impending  danger,  resulting  from  the  negli- 

iostain   his  action.      KcKinney    v.    Neil,    1  gence  of  another,  does  not  relieve  the  latter 

McLean  540.    In  Bishop  v,  Stockton,  1  West  from  liability  for  the  consequences.   Coulter  v. 

L.  J.  206,  Judge  Baldwin  says :  **  The  mere  Union  Express  Co.,  66  N.  T.  585.     So,  one 

fact  of  an  upset  raises  a  legal  presumption  of  who,  without  negligence,  has  placed  himself  in 

negligeuce ;  it  supposes  a  default,  and  supplies  a  position  of  danger,  is  not  responsible  for  an 

(in  legal  contemplation)  the  evidence  as  such  error  of  judgment  in  extricating  himself  from 

negligence  and   unskilfulness,  as  makes  the  the  peril,  so  that  he  exercises  it  in  good  faith. 

carrier  responsible  in  damages.      This  pre-  Pennsylvania  Railroad  Co.  v.  Werner,  89  Penn. 

sumption  may  be  met  and  refuted  by  the  cir-  St.  59.    And  where  one  is  placed,  by  negligent 

cumstances  of  the  case ;   the  presumption  is  acts  of  another,  in  such  a  position,  that  he  is 

thus  destroyed,  and  the  plaintiff  must  prove  compelled  to  choose,  upon  the  instant,  and  in 

■och  default"    And  in  Tannery  v.  Pippinger,  the  face  of  apparently  grave  and   impending 

1  Phila.  648,  Judge  Gibson  said,  *'  that  the  peril,  between  two  hazards,  and  he  makes  such 

i  fact  of  an  injury  to  a  passenger  raises  a  a  choice  as  a  person   of  ordinary  prudence, 


presumption  of  want  of  care,  and  throws  on  placed  in  the  same  situation,  might  make,  and 

the  carrier  the  burden  of  disproving  it'*  When  injury  results  therefrom,  the  fact  that  if  he 

a  passenger  is  injured,  without  negligence  on  had  chosen  the  other  hazard,  he  would  have 

his  part,  there  is  tk  primd  facie  presumption  of  escaped  injury,  does  not  prove  contributory 

negligence,  which  can  only  be  rebutted  by  proof  negligence.      Twomley  v.  Railroad  Co.,  69  N. 

of  inevitable  accident  Sullivau  v.  Philadelphia  T.  158 ;  Dyer  v.  £rie  Railway  Co.,  71  Id.  228  ; 

and  Reading  Railroad  Co.,  80  Penn.  St  284.  Voak  v.  Northern  Central  Railway  Co.,  76  Id. 

■See  Pennsylvania  Co.  v.   Roy,  102  U.  S.  820;  Brown  e.  French,  14  W.  N.  0.  412. 
461,  as  to  the  liability  of  a  carrier  for  an  injury 
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pared  for  the  business  in  which  he  was  engaged,  and  the  accident  was  occasioned  by  no  fault 
or  want  of  skill  or  care  on  his  part,  or  that  of  the  defendant  or  his  agents,  but  by  physical  dis- 
ability, arising  from  extreme  and  unusual  cold,  which  rendered  him  incapable  for  the  time  to 
do  his  duty  ;  then  the  owner  of  the  stage  is  not  liable  to  an  action  for  damages,  for  an  injury 
sostained  by  a  person  who  was  a  passenger. 
Saltonstall  V.  Stockton,  Taney's  Dec.  11,  affirmed. 

Ebbob  to  the  Circuit  Court  of  Maryland.  The  defendant  in  error, 
Francis  W.  Saltonstall,  in  September  1836,  instituted  an  action  for  the 
recovery  of  damages  against  Richard  C.  Stockton  and  William  B.  Stokes, 
owners  of  a  line  of  stages  for  carrying  passengers  from  Baltimore  to  Wheel- 
ing ;  Mr.  Saltonstall  and  his  wife  having,  on  the  6th  day  of  December  1836, 
been  passengers  in  the  stage,  when,  by  the  carelessness,  unskilfulness  and 
default  of  the  driver,  the  stage  was  upset ;  by  reason  of  which  Mrs.  Salton- 
stall had  her  hip  fractured,  and  several  other  bones  of  her  body  broken,  and 
was  otherwise  greatly  cut,  bruised  and  injured,  so  that  her  life  was 
endangered. 

By  an  agreement  between  the  counsel  for  the  plaintiff  and  the  defend- 
ants, no  objection  was  to  be  taken  to  the  nonjoinder  of  other  persons  as 
defendants,  who  were  also  owners  or  interested  in  the  line  of  stages,  when 
the  injury  complained  of  in  the  action  occurred  ;  and  the  plaintiff  might 
♦iftol  ''®^^^^'*  ^^  ^^'®  action  any  damages  which  *might  be  recovered  in  an 
J   action  by  himself  and  wife,  or  by  himself  alone. 

Richard  C.  Stockton  having  died  after  the  institution  of  the  suit,  it  was 
proceeded  in  against  William  B.  Stokes,  who  survived  him.  The  cause 
was  tried  before  a  jury,  and  a  verdict  was  given  for  the  plaintiff,  under  the 
instructions  of  the  court,  for  t7l30.  On  this  verdict,  the  court  gave  a  judg- 
ment for  the  plaintiff.  The  counsel  for  the  defendant  tendered  a  bill  of 
exceptions  to  the  opinion  of  the  court ;  and  he  afterwards  prosecuted  this 
writ  of  error. 

The  bill  of  exceptions  stated,  at  large,  the  evidence  given  on  the  trial  of 
the  cause.  The  evidence  of  the  witnesses  for  the  plaintiff,  taken  under  a 
commission  to  New  Orleans,  and  examined  on  the  trial,  stated,  that  at 
the  last  change  of  horses,  before  the  accident,  the  passengers  generally 
remarked,  that  the  driver  seemed  to  have  drank  too  much  to  go  on.  Mr. 
Saltonstall,  the  plaintiff,  went  to  the  agent,  or  the  person  avowing  himself 
as  such,  and  who  was  acting  in  that  capacity,  and  reported  to  him  the 
observation  made  by  the  passengers  ;  the  agent  replied,  that  the  driver  was 
all  straight,  and  that  the  appearance  of  his  being  intoxicated  was  entirely 
owing  to  his  having  driven  during  the  night  previous,  which  had  been 
excessively  cold.  When  the  stage  arrived  at  about  two  miles  from  Bevans- 
ville,  the  passengers  felt  the  stage  strike  against  a  mound  or  ridge  on  the 
right  side  of  the  road.  Mr.  Saltonstall,  on  observing  this,  immediately 
jumped  out,  as  was  believed,  with  the  intention  of  stopping  the  horses ; 
Mrs.  Saltonstall  attempted  to  follow  her  husband,  but  fell  to  the  ground  at 
the  very  instant  the  stage  upset,  and  it  fell  directly  on  her.  The  upset  took 
place  on  Sunday  afternoon,  the  6th  day  of  December,  at  about  four  o'clock 
in  the  afternoon  ;  it  was  broad  daylight.  The  plaintiff's  wife  was  dread- 
fully injured  ;  she  was  taken  up  and  carried  to  a  log-house  in  the  neighbor- 
hood.    The  injury  was  occasioned  by  the  falling  of  the  stage  on  her  body. 

A  witness  stated,  that  the  road  was  perfectly  level,  and  in  good  travel- 
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ling  order.  There  had  been  ice,  but  it  had  been  so  beaten  down,  that  there 
was  only  a  little  remaining  on  the  sides  of  the  road.  The  centre  was  free 
from  it.  The  road  was  not  considered  dangerous  or  difficult.  The  driver 
was  believed  to  be  intoxicated,  and  his  intoxication  was  increased  by  his 
drinking  with  a  man  on  the  seat  alongside  of  him.  This  belief  was  produced 
by  his  reckless  and  irregular  manner  of  driving,  which  called  for  repeated 
remonstrances  from  the  passengers,  and  which  were  wholly  unattended  to  ; 
and  from  his  apparently  stupid  and  drunken  manner  of  conduct,  after 
the  upset.  He  was  totally  unfit  for  anything  ;  he  could  not,  or  would  not, 
answer  a  question,  nor  afford  the  least  possible  assistance. 

The  injuries  sustained  by  Mrs.  Salstonstall  were  proved  by  the  sur- 
geons and  medical  attendants,  and  they  were  such  as  to  make  it  impossible, 
or  too  dangerous,  to  attempt  to  move  her  from  the  log  hut,  from  the  time 
of  the  accident,  the  6th  day  of  December,  until  *lhe  18th  day  of  r*,QQ 
December,  when  she  was  carried  to  Bevansville,  where  she  remained  *■ 
until  the  18th  day  of  May  following.  In  July  of  the  same  year,  she  was  in 
Philadelphia,  still  in  a  state  of  great  suffering,  and  using  crutches. 

The  plaintiff  also  proved,  by  Mr.  Ludlow,  who  was  a  passenger  in  a 
stage  which  arrived  after  the  accident,  that  the  road  was  perfectly  good, 
and  was  one  on  which  a  stage  would  not  be  likely  to  upset.  TIu;  witness  went 
to  the  driver,  and  had  some  conversation  with  him.  The  defendant's  counsel 
objected  to  the  statements  of  the  driver  being  admitted  in  evidence  ;  but 
the  court  declared  them  to  be  admissible  ;  to  which  the  counsel  for  the 
defendant  excepted.  The  plaintiff  then  further  proved  by  Mr.  Ludlow,  that 
he  asked  the  driver  how  the  accident  happened,  when  he  stated,  he  had  upset 
fifty  coaches,  and  he  did  not  believe  the  woman  was  as  much  hurt  as  she  said 
she  was. 

The  testimony  offered  by  the  defendant,  was  intended  to  show  the 
capacity  and  sobriety  of  the  driver,  and  that  the  road  was  icy,  difficult  and 
dangerous  ;  and  that  the  upsetting  of  the  stage  might  be  accounted  for  by 
the  slippery  and  icy  condition  of  the  road.  The  evidence  for  the  defend- 
ants, it  was  contended,  proved  that  had  the  wife  of  the  plaintiff  remained 
in  the  stage,  no  injury  would  have  resulted  to  h(  r.  The  other  passengers 
were  not  materially  bruised.  The  defendant  also  proved,  that  the  coach  and 
harness  were  properly  made,  and  of  sufficient  strength  ;  and  that  the  horses 
were  good  and  steady. 

The  defendant's  counsel  prayed  the  court  to  instruct  the  jury  in  sixteen 
different  prayers.     Among  those  were  the  following  : 

1.  If  the  jury  shall  believe  from  the  evidence  in  the  cause,  that  the 
injury  to  the  plaintiff's  wife  was  occasioned  solely  by  the  overturning  of 
the  coach,  and  by  its  falling  upon  her  ;  and  that  such  overturning  was 
occasioned  by  the  act  of  the  plaintiff  and  his  wife,  or  either  of  them,  in 
leaping  from,  or  otherwise  in  leaving  the  said  coach  ;  and  shall  further 
believe,  from  the  evidence  in  the  cause,  that  at  the  time  of  such  leaping 
from,  or  of  such  leaving,  said  coach,  there  did  not  exist  any  certain  peril, 
nor  any  immediate  danger  of  personal  injury,  nor  any  reasonable  cause  of 
apprehension  of  impending  danger,  by  remaining  in  the  coach  ;  then  the 
plaintiff  is  not  entitled  to  recover  upon  the  issue  joined  in  this  case,  in 
respect  to  the  said  injury  sustained  by  his  wife  ;  even  if  they  also  believe 
from  the  evidence  in  the  cause,  that  the  driver  was  guilty  of  carelessness, 
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negligence  and  misconduct,  in  placing  the  coach  in  the  particular  place  and 
situation  in  which  it  was  at  the  time  of  such  leaping  from,  or  leaving,  the 
coach. 

2.  If  the  jury  shall  believe  from  the  evidence  in  the  cause,  that  the 
injury  to  the  plaintiff's  wife  was  occasioned  solely  by  the  overturning  of  the 
coach,  and  its  falling  upon  her  ;  and  that  such  overturning  was  occasioned 
by  the  act  of  the  plaintiff  and  his  wife,  or  either  of  them,  in  leaping  from, 
♦     Al  ^^  otherwise  in  leaving,  the  coach,  *and  shall  further  believe  from  the 

^  -I  evidence  in  the  cause,  that  such  leaping  from,  or  such  leaving,  the 
coach,  was  not,  under  the  actual  circumstances,  an  act  of  prudent  precaution 
for  the  purpose  of  self-preservatiou  ;  nor  such  an  act  as  a  person  of  ordin- 
ary care,  prudence  or  resolution  would  have  adopted,  under  the  actual  cir- 
cumstances, even  if  they  shall  believe  from  the  evidence,  that  such  leaping 
from,  or  such  leaving,  said  coach,  was  under  the  existence  and  incitement  of 
actual  alarm  and  apprehension  of  supposed  impending  danger ;  then  the 
plaintiff  is  not  entitled  to  recover  upon  the  issue  joined  in  this  cause,  in 
respect  of  said  injury  sustained  by  his  said  wife. 

«S.  If  the  jury  shall  believe  from  the  evidence  in  the  cause,  that  the 
injury  sustained  by  the  plaintiff's  wife  was  occasioned  solely  by  the  over- 
turning of  the  coach,  and  by  its  falling  upon  her  ;  and  that  such  overturn- 
ing was  occasioned  by  the  act  of  the  plaintiff  and  his  said  wife,  or  by  the 
act  of  either  of  them,  in  leaping  from,  or  otherwise  in  leaving,  said  coach  ; 
and  shall  further  believe  from  the  evidence  in  the  cause,  that  such  leaping 
from,  or  leaving  of,  said  coach  was  not  effected  with  proper  caution  and 
prudence,  under  the  actual  circumstances,  as  well  in  reference  to  the  situa- 
tion in  which  the  said  plaintiff  and  his  wife  (if  the  overturning  was  occa- 
sioned by  the  act  of  both)  were  placed  ;  or,  if  such  overturning  was 
occasioned  only  by  the  act  of  one,  in  reference  to  the  situation  of  such  one 
of  them,  by  whom  such  overturning  was  occasioned,  was  placed  ;  as  also  in 
reference  to  the  situation  in  which  said  coach  was  placed  in  position,  with 
respect  to  the  ground  on  which  it  stood,  and  otherwise,  then  the  plaintiff  is 
not  entitled  to  recover,  in  re.pect  to  said  injury  to  his  said  wife. 

4.  If  the  jury  shall  believe  from  the  evidence  in  the  cause,  that  the  in- 
jury to  the  plaintiff's  wife  was  occasioned  solely  by  the  falling  of  the  coach 
upon  her,  and  that  she  was  then  outside  of  the  coach  and  on  the  ground; 
and  shall  further  believe,  that  at  the  time  she  leapt  from,  or  left,  the  coach, 
she  knew  or  believed,  that  it  was  overturning,  or  about  to  overturn,  and 
leapt  from,  or  left  it,  for  that  cause,  and  that  she  designedly  ahghted  on  the 
ground,  in  the  direction  in  which  the  coach  was  overturning,  or  about  to 
overturn ;  that  then,  such  her  act  was  a  rash  and  imprudent  act,  and  the 
defendant  is  not  responsible,  upon  the  issue  joined  in  this  cause,  for 
the  injury  which  she  so  sustained  ;  even  if  the  jury  shall,  at  the  same  time, 
believe,  that  such  overturning  was  occasioned  by  the  fault  or  negligence  of 
the  driver. 

5.  If  the  jury  shall  find,  from  the  evidence,  that  the  plaintiff's  wife,  if 
she  had  remained  in  the  coach,  would  not  have  been  materially  injured  by 
the  overturning  of  the  same  ;  and  shall  find  from  all  the  evidence  in  the 
cause,  that  a  discreet  and  prudent  person,  under  the  circumstances  in  which 
she  was  placed,  as  disclosed  in  evidence,  would  have,  and  ought  to  have, 
remained  in  the  coach ;  and  that  she  placed  herself,  imprudently,  and  indis- 
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creetlj  and  rashly,  *ia  the  way  of  iDcurring  tho  actual  injary  which  she 
sastained,  that  then  the  defendant  is  not  liahle,  upon  the  issue  joined  in 
this  case,  to  answer  in  damages  for  such  injury. 

6.  If  the  jury  shall  believe  from  the  evidence  in  the  cause,  that  the 
plaintiff  and  his  wife,  or  either  of  them,  by  leaping  from  the  coach,  or 
leaving  the  same,  contributed,  in  fact,  to  produce  the  happening  of  the 
injury  to  the  plaintiff's  wife,  which  she  actually  sustained  ;  and  shall  fur- 
ther believe,  that  in  so  heaping  form,  or  leaving,  the  said  coach,  the  same 
was  done  unnecessarily  and  indiscreetly,  or  imprudently  or  rashly,  incau- 
tiously or  without  ordinary  care,  that  then  the  plaintiff  is  not  entitled  to 
recover  in  respect  of  said  injury  ;  even  if  the  jury  shall  believe  that  the  driver 
was  guilty  of  gross  negligence  and  misconduct ;  and  was  partly,  or  even 
mainly,  the  cause  of  the  happening  of  such  injury. 

16.  That  the  primd  facie  evidence  of  negligence  arising  from  the  fact  of 
the  upsetting  of  the  coach,  and  the  injury  to  the  plaintiff's  wife,  is  rebutted 
by  the  proof  of  the  fact,  if  the  jury  so  believe  from  the  evidence,  that  the 
defendants  had  a  first-rate  coach,  a  competent  set  of  horses,  and  good  and 
proper  harness,  and  a  competent,  prudent  and  careful  diiver,  at  the  time  of 
the  accident  ;  and  that  then  the  burden  of  proving  negligence  is  thrown 
upon  the  plaintiff. 

The  plaintiff  also  offered  prayers  to  the  court  for  instructions  to  the 
jury.  All  the  prayers  offered  by  the  defendant  and  the  plaintiff  were 
rejected  by  the  court,  and  the  court  instructed  the  jury  : 

1.  That  the  defendant  is  not  liable  in  this  action,  unless  the  jury  find 
that  the  injury  of  which  the  plaintiff  complains  was  occasioned  by  the  neg- 
ligence or  want  of  proper  skill  or  care  in  the  driver  of  the  carriage,  in  which 
he  and  his  wife  were  passengers  ;  and  the  facts  that  the  carriage  was  upset, 
and  the  plaintiff's  wife  injured,  are  primd  facie  evidence  that  there  was 
carelessness,  or  negligence,  or  want  of  skill,  on  the  part  of  the  driver  ;  and 
throws  upon  the  defendant  the  burden  of  proving  that  the  accident  was  not 
occasioned  by  the  driver's  fault. 

2.  It  being  admitted,  that  the  carriage  was  upset,  and  the  plaintiff's  wife 
injured,  it  was  incumbent  on  the  defendant  to  prove  that  the  driver  was  a 
person  of  competent  skill,  of  good  habits,  and  in  every  respect  qualified  and 
suitably  prepared  for  the  business  in  which  he  was  engaged  ;  and  that  he 
acted  on  this  occasion  with  reasonable  skill,  and  with  the  utmost  prudence 
and  caution  ;  and  if  the  disaster  in  question  was  occasioned  by  the  least 
negligence,  or  want  of  skill,  or  prudence,  on  his  part,  then  the  defendant  is 
liable  in  this  action. 

3.  If  the  jury  find,  there  was  no  want  of  proper  skill,  or  care,  or  caution, 
on  the  part  of  the  driver,  and  that  the  stage  was  upset  by  the  act  of  the 
plaintiff  or  his  wife,  in  rashly  and  improperly  springing  from  it,  then  the 
defendant  is  not  liable  to  this  action  ;  but  if  the  want  of  proper  skill  or  care 
of  the  driver  placed  the  passengers  in  a  state  of  peril,  and  they  had,  at  that 
time,  a  reasonable  ground  for  *Bupposing  that  the  stage  would  upset,  rmjo^ 
or  that  the  driver  was  incapable  of  managing  his  horses,  the  plaintiff   ^ 

is  entitled  to  recover ;  although  the  jury  may  believe,  from  the  position  in 
which  the  stage  was  placed  by  the  negligence  of  the  driver,  the  attempt  of 
the  plaintiff  or  his  wife  to  escape  may  have  increased  the  peril,  or  even 
caoaed  the  stage  to  upset ;  and  although  they  may  also  find,  that  the  plaintiff 
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and  his  wife  wonld  probably  have  sustained  little  or  no  injury,  if  they  had 
remained  in  the  stage. 

4.  If  the  jury  shall  find,  that  the  driver  was  a  person  of  competent  skill, 
and  in  every  respect  qualified  and  suitably  prepared  for  the  business  in  which 
he  was  engaged,  and  that  the  accident  was  occasioned  by  no  fault,  or  want 
of  skill  or  care  on  his  part,  or  that  of  the  defendant  or  his  agents,  but  by 
physical  disability,  arising  from  extreme  and  unusual  cold,  which  rendered 
him  incapable,  for  the  time,  to  do  his  duty  ;  then  the  defendant  is  not  liable 
in  this  action. 

The  defendant  excepted  to  the  refusal  of  the  prayers  offered  by  him,  and 
to  the  instructions  given  by  the  court  to  the  jury. 

The  case  was  submitted  to  the  court,  in  printed  and  written  arguments, 
by  Schley^  for  the  plaintiff  in  error  ;  and  by  Johnson^  for  the  defendant. 

Srhley,  for  the  plaintiff,  submitted  to  the  court  the  following  points  and 
authorities  : — When  Mr.  Ludlow  was  under  examination,  he  stated,  that, 
shortly  after  the  accident  happened,  he  went  up  to  the  driver  and  had  some 
conversation  with  him.  The  defendant,  by  his  counsel,  objected  to  the 
admission  in  evidence  of  the  statements  of  the  driver  ;  the  court  overruled 
the  objection,  and  the  defendant  excepted.  The  plaintiff  then  proved,  by 
Mr.  Ludlow,  "  that  he  asked  the  driver  how  the  accident  happened,  when 
he  stated,  that  he  had  upset  fifty  coaches,  and  he  did  not  believe  the  woman 
was  as  much  hurt  as  she  said  she  was."  This  conversation,  it  will  be  observed, 
took  place  after  the  accident  had  occurred.  If  it  can  be  considered  as  the 
driver's  account  of  the  manner  in  which  the  accident  occurred,  it  is  still  but 
his  representation  of  a  past  occurrence,  and  he  ought  to  have  been  called  as 
a  witness  to  testify.  But  the  statements  were  not  even  made  in  reference 
to  his  conduct  in  the  particular  transaction,  but  in  relation  to  what  he  had 
done  on  former  occasions  ;  and  when,  for  aught  that  appears,  he  was  not  in 
the  service  of  the  defendant.  If  the  fact  had  been  established  by  competent 
testimony,  that  this  driver  had  upset  fifty  coaches,  it  would  have  been  preg- 
nant evidence,  before  the  jury,  of  his  want  of  skill  as  a  driver  ;  and  if  his 
statement  to  Mr.  Ludlow  was  admissible  evidence  to  establish  this  fact,  it 
tended  strongly  to  prove  his  want  of  competent  skill.  The  position  assumed 
by  the  appellant  is,  that  the  declaration  of  the  driver  to  the  witness,  "  that 
he  had  upset  fifty  coaches,"  was  not  admissible  and  competent  evidence  for 
any  purpose  whatever. 

♦irtTl  *The  defendant's  first  prayer  is  based  on  the  hypothesis  that 
-^  the  jury  would  find,  from  the  evidence,  that  the  immediate  and  prox- 
imate cause  of  the  overturning  of  the  coach  was  the  act  of  the  plaintiff 
or  his  wife,  or  both,  in  leaping  from  or  leaving  the  coach  ;  and  that, 
at  the  time  of  leaping  from  or  leaving  said  coach,  there  did  not  exist 
any  certain  peril,  nor  any  immediate  danger,  nor  any  reasonable  apprehen- 
sion of  impending  danger,  by  remaining  in  the  coach.  This  prayer  was 
framed  with  reference  to  the  instruction  of  Lord  Ellbnbobough,  in  Jones 
v.  BoycCy  1  Stark.  403  ;  and  the  language  of  the  prayer  was  adopted  from 
the  language  of  his  lordship.  It  concedes,  that  the  defendant  is  liable  for 
the  negligence  of  the  driver ;  it  further  concedes,  that  even  if  the  prox- 
imate cause  of  the  injury  was  the  act  of  the  plaintiff  or  his  wife,  or  both, 
the  defendant  was  still  liable,  if  there  was  want  of  skill,  or  if  there  was 
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oegligence  or  miscondact  on  the  part  of  the  driver;  provided  that  such 
want  of  skill,  or  negligence,  or  misconduct  of  the  driver,  produced  a  state 
of  case  which  placed  the  plaintiff  and  his  wife,  or  either  of  them,  in  a  situ- 
ation of  certain  peril  or  immediate  danger,  or  as  was  sufficient  to  create  a 
reasonable  apprehension  of  impending  danger.  But  the  prayer  assumes  the 
law  to  be,  that  in  case  the  act  of  the  party  injured  was  the  proximate  cause 
of  the  injury,  the  defendant  is  not  liable,  merely  because  there  was  default 
on  the  part  of  his  driver,  unless  that  default  conduced  to  produce  the  in- 
jury ;  that  is,  unless  there  was  a  natural  and  reasonable  connection  between 
the  default  of  the  driver,  as  the  cause,  and  the  injury,  as  the  consequence  ; 
and  that  natural  and  reasonable  connection  is  assumed  to  be  such  as  Lord 
Ellbnbobough  has  defined  in  the  case  above  cited.  In  Story's  Commen- 
taries on  the  Law  of  Bailments,  377,  the  learned  commentator,  citing  the 
case  from  Starkie,  says,  "  And  the  liability  of  the  coach  proprietors  will  be 
the  same,  although  the  injury  to  the  passenger  is  caused  by  his  own  act,  as 
by  leaping  from  the  coach,  if  there  is  real  danger,  and  it  arises  from  the 
careless  conduct  of  the  driver.^' 

The  2d,  3d,  4th  and  5th  prayers  were  all  framed  with  reference  to  the 
language  of  the  instruction  in  the  case  of  JonieB  v.  Boyce.  It  will  be  ob- 
served, that  the  several  prayers  were  not  intended  to  deny,  in  toto,  the 
plaintiff's  right  of  action,  but  were  limited  to  the  particular  injury  incurred 
by  the  plaintiff's  wife,  by  reason  of  the  imprudence,  carelessness,  unrea- 
sonable alarm,  or  rashness  of  the  plaintiff  or  his  wife,  imputed  by  the 
hypothesis  of  each  respective  prayer.  On  the  subject  of  reasonable  appre- 
hension of  impending  danger,  some  analogy  may  be  found  in  the  chapter 
"  On  Cruelty,"  in  Poynter  on  Marriage  and  Divorce  ;  and  in  the  quotations 
from  distinguished  writers  on  the  civil  law,  which  will  be  found  in  the 
notes  to  that  chapter. 

The  6th  prayer  asserts,  as  a  proposition  of  law,  that  if  the  plaintiff  or 
his  wife,  or  either  of  them,  contributed,  in  fact,  to  produce  *the  ^^ 
injury,  by  leaping  from  the  coach,  unnecessarily  or  rashly,  incau-  ^ 
tiously,  or  without  ordinary  care,  that  then  the  plaintiff  is  not  entitled  to 
recover  in  respect  of  said  injury.  The  position  is,  that  in  case  of  mixed 
fault,  the  action  will  not  lie  ;  that  the  law  will  not  speculate  whether 
the  fault  of  the  defendant  alone,  without  the  concurrence  of  the  fault  of  the 
plaintiff,  would  or  would  not  have  resulted  in  injury  to  the  plaintiff  ;  but 
that  it  is  an  answer  to  the  action,  in  respect  of  any  injury  sustained,  if  it 
appears  that  the  plaintiff  aided  in  producing  such  injury.  He  must  be  him- 
self blameless,  before  he  can  impute  blame  to  another.  In  cases  of  collis- 
ion, it  has  been  frequently  so  adjudged.  Butterfield  v.  JFbrrestery  11  East 
60  ;  Flower  v.  Adam,  2  Taunt.  314  ;  Flucktodl  v.  WiUoUy  6  Carr.  &  Payne 
376  ;  Luxford  v.  Large^  Ibid.  421  ;  Williams  v.  Holland,  6  Ibid.  23  ;  Turley 
V.  TTiomas,  8  Ibid.  104  ;  Woolfy,  Beard,  Ibid.  373  ;  Bridge  v.  Orand  Junc- 
tion Railway  Co,,  3  Mees.  &  Wels.  244  ;  Vanderplank  v.  Miller,  Moo. 
&  Malk.  169  ;  Harlow  v.  Humiston,  6  Cow.  191  ;  Smith  v.  Smith,  2  Pick. 
621  ;  Lane  v.  Crombie,  12  Ibid.  177. 

Now,  this  case,  it  is  true,  was  not  a  case  of  collision.  But  in  the  cases 
cited,  the  gist  of  the  action  was  negligence,  and  so  it  is  in  this.  The  case 
of  Jones  V.  Boyce  was  a  case  of  a  coach  proprietor. .  It  is  true,  that  the 
passenger  carrier  is  bound  '*  for  the  utmost  care  and  diligence  of  very  cau- 
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tioas  persons."    Story^s  Law  of  Bailments  379.     But  if  any  injury  is  pro- 
duced by  the  concurrent  fault  of  both  parties,  by  what  legal  alchymy  can 
we  analyze  the  result,  for  the  purposes  of  discovering  how  much  of  the  in- 
jury was  produced  by  the  fault  of  the  defendant  or  his  agent,  and   how 
much  by  the  fault  of  the  plaintiff ;  or,  whether,  in  fact,  the  injury  would 
have  resulted  at  all,  but  for  the  fault  of  the  plaintiff?    The  defendant  is 
liable  in  damages,  for  the  consequences  of  the  driver's  negligence  or  want 
of  skill ;  but  unless  the  effect  can  be  apportioned,  he  may  be  made  liable 
for  what  was  really  a  consequence  of  the  plaintiff's  own  fault ;  and  how 
can  it  be  apportioned?    In  the  case  of  mil  v.  Warren^  2  Stark.  377,  where 
there   was  negligence  in  the  agents   of    both  parties,  in  taking  down   a 
party-wall,  it  was  ruled,  that  "  it  was  not  competent  to  the  plaintiff  to 
attach  that  blame  to  the  defendant  which  was  the  common  blame  of  both." 
The  16th  prayer  assumes,  that  it  is  incumbent  on  the  plaintiff  to  prove 
negligence.     It  concedes,  that  proof  of  the  facts  of  the  overturning  of  the 
coach  and  the  injury  are  primd  facie  evidence  of  negligence,  and  throws 
upon  the  defendant  the  oniis  of  proving,  not  that  the  accident  was  not 
occasioned  by  the  driver's  fault,  as  ruled  by  the  court  in  their  final  instruc- 
tions, but  that  the  coachman  was  a  person  of  competent  skill  in  his  business, 
that  the  coach  was  properly  made,  the  horses  steady,  &c.     Story's  Law  of 
Bailments  375,  and  the  cases  there  cited.     The  injury  may  have  been  the 
result  of  inevitable  accident,  arising  from  the  state  of  the  road,  or  from  the 
-  physical  inability  *of  the  driver,  caused  by  extreme  and  unusual  cold  ; 
J  or  it  may  have  been  occasioned  by  the  fault  of  the  plaintiff,  or  by  the 
fault  of  the  driver,  or  by  mixed  fault.     The  plaintiff,  it  is  insisted,  is  bound 
to  prove  negligence,  however  slight,  in  order  to  maintain  the  action.     Now, 
if  the  event  itself  is  to  be  evidence  of  negligence,  it  would  be  right  to  vary 
the  rule,  and  say  that  the  defendant  was  bound  to  prove  that  there  was  no 
negligence.      In  the  cases  cited   in  the  court  below,  the  breaking  down 
resulted  from  some  supposed  negligence  in  preparation ;   but  when  it  is 
satisfactorily  shown,  that  the  driver  is  a  person  of  competent  skill,  that  the 
horses  and  coach,  &c.,  were  properly  provided,  it  is  shown,  that  there  was 
no  want  of  due  preparation  for  the  journey.   If,  in  travelling  on  a  level  road, 
a  wheel  comes  off,  or  an  axle-tree  snaps,  it  is  strong  primd  facie  evidence  of 
negligence  in  preparation  ;  but  mere  proof  of  the  breaking  down,  without 
showing  the  proximate  cause  of  breaking  down  (as  the  coming  off  of  the 
wheel,  or  the  snapping  of  the  axle-tree),  is  not  primd  facie  evidence  of 
negligence.     In   our   case,  the  mere  overturning  is   ruled  to  be  evidence 
of  negligence,  but  the  proximate  cause  of  the  overturning  is  not  established. 
It  was  an  open  question,  upon  the  evidence.  Upon  this  distinction,  it  is  con- 
ceived, that  the  instruction  is  not  warranted  by  the  cases  ;  and  that  the 
burden  of  showing  "that  the  accident  was  not  occasioned  by  the  driver's 
fault,"  was  improperly  thrown  upon  the  defendant ;  and  that  it  was,  at 
least,  rebutted  by  the  hypothesis  assumed  in  the  16th  prayer.     See  Zaue 
V.  Cromhiej  12  Pick.  177,  and  the  cases  Q\iQ(i  per  curiam. 

Johnson^  for  the  defendant. — The  exception  to  the  statement  of  the  answer 
of  the  driver  to  Mr.  Ludlow,  was  made  before  the  evidence  was  given.   The 
exception  should  have  pointed  out  the  part  of  the  evidence  which  was  objec- 
tionable, and  not  having  done  this,  it  must  be  overruled.     This  is  a  familiar 
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rule.  But  the  evidence  was  proper.  It  cannot  be  denied,  that  the  reckless 
and  heartless  declarations  of  the  driver  to  Mr.  Ludlow,  wich  his  other  con- 
ducty  as  proved  by  other  witnesses,  made  while  Mrs.  Sailonstall  was  suffer- 
ing the  most  severe  agony,  were  proper  testimony  to  go  to  the  jury  in 
aggravation  of  the  damages. 

The  following  propositions  are  sustained  by  authorities.  1.  For  tlie 
sufficiency  of  the  stage  coach,  with  reference  to  defects  visible,  or  not 
visible,  under  ordinary  examination,  the  carrier  is  responsible.  1  Carr.  & 
Payne  414.  /Sharp  v.  Grai/y  9  Bmg.  467.  2.  The  breaking  down,  and 
consequently,  the  upsetting  of  the  stage-coacb,  unexplained,  in  primd  facie 
evidence  of  negligence.  Christie  v.  GriggSj  2  Camp.  79.  3.  When  there 
is  danger  in  any  particular  part  of  the  route,  it  is  the  duty  of  the  driver  of 
the  stage  to  state  its  full  extent  to  the  passengers.  Dudley  v.  Smithy 
1  Camp.  167.  4.  If  a  passenger  is,  by  the  negligence  or  want  of  skill  of  the 
♦driver,  or  by  the  insufficiency  of  the  carriage,  in  such  a  state  of  r#-,,/^ 
peril,  as  to  render  an  effort  to  escape  from  it  an  act  of  prudence,  and  *■ 
if,  in  escaping,  he  is  injured,  the  owner  of  the  stage  is  responsible.  Jones  v. 
BoycSy  1  Stark.  393. 

Barbour,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  a  judgment  of  the  circuit  court  of  the  United  States  for  the  fourth 
circuit  and  district  of  Maryland.  It  was  an  action  on  the  case,  brought  by 
the  defendant  in  error,  against  the  plaintiff  in  error,  and  Richard  C.  Stock- 
ton, to  recover  damages  for  an  injury  sustained  by  his  wife,  by  the  up-set- 
ting of  a  stage-coach  in  which  she  was  a  passenger,  and  of  which  said 
Stockton  and  Stokes  were  the  proprietors.  The  suit  was  brought  in  the 
name  of  Saltonstall  alone  ;  but  there  is  in  the  record  an  agreement,  signed 
by  the  counsel  of  the  parties,  stipulating,  amongst  other  things,  that  the 
plaintiff  might  recover  in  it,  any  damages  which  might  be  recovered  in  an 
action  by  himself  and  wife,  or  by  himself  and  wife,  or  by  himself  alone. 

The  declaration  alleges,  that  the  injury  complained  of,  was  caused  by 
the  negligence  and  want  of  skill  of  the  driver,  then  in  the  employment 
of  the  said  Stockton  &  Stokes,  and  engaged  in  driving  their  coach,  in  which 
the  plaintiff's  wife  was  a  passenger  at  the  time  she  received  the  injury.  In 
the  progress  of  the  case,  Stockton,  one  of  the  defendants,  died,  and  his 
death  having  been  suggested  upon  the  record,  the  case  proceeded  against 
Stokes.  He  pleaded  the  general  issue  of  "  not  guilty,"  on  which  issue  was 
joined. 

At  the  trial,  the  defendant  took  a  bill  of  exceptions  to  the  ruling  of  the 
court ;  from  which  it  appears,  that  he  asked  the  court  to  give  to  the  jury 
sixteen  several  instructions,  and  the  plaintiff  asked  of  the  court  two  instruc- 
tions ;  all  of  which,  as  well  those  asked  by  the  defendant,  as  by  the  plain- 
tiff, the  court  refused.  But  the  court  did  give  the  jury  the  four  following 
instructions,  to  wit  : 

1.  That  the  defendant  is  not  liable  in  this  action,  unless  the  jury  find 
that  the  injury  of  which  the  plaintiff  complains  was  occasioned  by  the  neg- 
ligence or  want  of  proper  skill  or  care  in  the  driver  of  the  carriage,  iii 
which  he  and  his  wife  were  passengers  ;  and  the  facts  that  the  carriage 
was  upset,  and  the  plaintiff^s  wife  injured,  are  primd  facie  evidence  that 
there  was  carelessness,  or  negligence,  or  want  of  skill,  on  the  part  of  the 
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driver,  and  throws  upon  the  defendant  the  burden  of  proving  that  the  acci- 
dent was  not  occasioned  by  the  driver^s  fault. 

2.  It  being  admitted,  that  the  carriage  was  upset,  and  the  plaintiff's  wife 
injured,  it  is  incumbent  on  the  defendant,  to  prove  that  the  driver  was  a 
person  of  competent  skill,  of  good  habits,  and  in  every  respect  qualified, 
and  suitably  prepared  for  the  business  in  which  he  was  engaged  ;  and  that 
he  acted,  on  this  occasion,  with  reasonable  skill,  and  with  the  utmost  pru- 
dence and  caution  ;  and  if  the  disaster  in  question  was  occasioned  by  the 
least  negligence,  or  want  of  skill,  or  prudence,  on  his  part,  then  the  defend- 
ant is  liable  in  this  action. 

*1911  *^"  ^^  ^^®  ^"^^  ^"*^  there  was  no  want  of  proper  skill,  or  care  or 
caution,  on  the  part  of  the  driver,  and  that  the  stage  was  upset  by 
the  act  of  the  plaintiff  or  his  wife,  in  rashly  and  improperly  springing  from 
it,  then  the  defendant  is  not  liable  to  this  action  ;  bat  if  the  want  of  proper 
skill  or  care  of  the  driver  placed  the  passengers  in  a  state  of  peril,  and  they 
had,  at  that  time,  a  reasonable  ground  for  supposing  that  the  stage  would 
upset,  or  that  the  driver  was  incapable  of  managing  his  horses,  the  plaintiff 
is  entitled  to  recover ;  although  the  jury  may  believe,  from  the  position  in 
which  the  stage  was  placed  by  the  negligence  of  the  driver,  the  attempt  of 
the  plaintiff  or  his  wife  to  escape,  may  have  increased  the  peril,  or  even 
caused  the  stage  to  upset ;  and  although  they  may  also  find,  that  the  plaintiff 
and  his  wife  would  probably  have  sustained  little  or  no  injury  if  they  had 
remained  in  the  stage. 

4.  If  the  jury  shall  find,  that  the  driver  was  a  person  of  competent  skill, 
and  in  every  respect  qualified  and  suitably  prepared  for  the  business  in 
which  ho  was  engaged,  and  that  the  accident  was  occasioned  by  no  fault  or 
want  of  skill  or  care,  on  his  part,  or  that  of  the  defendant  or  his  agents, 
but  by  physical  disability  arising  from  extreme  and  unusual  cold,  which 
rendered  him  incapable  for  the  time  to  do  his  duty  ;  then  the  defendant  is 
not  liable  in  this  action. 

Under  these  instructions,  the  plaintiff  obtained  a  verdict  for  t7l*S0,  for 
which  the  court  rendered  a  judgment  in  his  favor  ;  and  from  that  judgment, 
this  writ  of  error  is  taken. 

We  consider  it  altogether  unnecessary  to  notice  any  of  the  instructions 
asked  for  by  the  defendant,  and  which  the  court  refused  to  give,  because 
those  which  they  did  give,  cover  the  whole  ground  ;  and  therefore,  it  depends 
upon  their  correctness,  whether  the  judgment  is  to  be  atlirmed  or  not.  We 
think,  that  the  court  laid  down  the  law  correctly  in  each  and  all  of  these 
instructions.  It  is  certainly  a  sound  principle,  that  a  contract  to  carry  pas- 
sengers differs  from  a  contract  to  carry  goods.  For  the  goods,  the  carrier 
is  answerable,  at  all  events,  except  the  act  of  God  and  the  public  enemy. 
But  although  he  does  not  warrant  the  safety  of  the  passengers,  at  all  events, 
yet  his  undertaking  and  liability  as  to  them,  go  to  this  extent :  that  he,  or 
his  agent,  if,  as  in  this  case,  be  acts  by  agent,  shall  possess  competent  skill ; 
and  that  so  far  as  human  care  and  foresight  can  go,  he  will  transport  them 
safely.  The  principle  is  in  substance  thus  laid  down  in  the  case  of  Christie 
V.  Chriggs^  2  Camp.  79.  So  it  is  also,  in  the  case  of  Aston  v.  Heaven^  2 
Esp.  533,  where  it  is  said,  that  coach-owners  are  not  liable  for  injuries  hap* 
pening  to  passengers,  from  accident  or  misfortune,  where  there  has  been  no 
negligence  or  default  in  the  driver  ;  that  the  action  stands  on  the  ground  of 
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negligence,  but  that  a  driver  is  answerable  for  the  smallest  negligence.  The 
principle  is  thus  laid  down  in  2  Kent's  Com.  468  :  "  The  proprietors  of  a 
stage-coach  do  not  warrant  the  safety  of  *pas8enger8,  in  the  character  y^.  ^ 
of  common  carriers  ;  and  they  are  not  responsible  for  mere  accidents  '- 
to  the  persons  of  the  passengers,  but  only  for  the  want  of  due  care."  What 
the  author  understood  to  be  due  care,  will  appear  from  this  consideration, 
that  in  support  of  his  proposition,  he  refers  to  the  two  cases  which  we  have 
just  cited. 

In  Story  on  Bailments,  many  cases  are  collected  together  upon  this  subject 
in  pages  376-7,  as  illustrative  of  the  principle,  which  is,  by  that  author,  laid 
down  in  these  words  :  "  If  he  (that  is,  the  driver)  is  guilty  of  any  rashness, 
negligence  or  misconduct,  or  is  unskilful,  or  d  jviates  from  the  acknowledged 
custom  of  the  road,  the  proprietors  will  be  responsible  for  any  injuries  result- 
ing from  his  acts.  Thus,  if  the  driver  drives  with  reins  so  loose  that  he 
cannot  govern  his  horses,  the  proprietors  of  the  coach  will  be  answerable. 
So,  if  there  is  danger  in  a  part  of  the  road,  or  in  a  particular  passage,  and 
he  omits  to  give  due  warning  to  the  passengers.  So,  if  he  takes  the  wrong 
side  of  the  road,  and  an  accident  happens  from  want  of  proper  room.  So, 
if,  by  any  incaution,  he  comes  in  collision  with  another  carriage."  To  which 
we  will  add  the  further  example  ;  wherever  there  is  rapid  driving,  which, 
under  the  circumstances  of  the  case,  amounts  to  rashness.  In  short,  says 
the  author,  he  must,  in  all  cases,  exercise  a  sound  and  reasonable  discretion 
in  travelling  on  the  road,  to  avoid  dangers  and  difficulties  ;  and  if  he  omits 
it,  his  principals  are  liable. 

The  only  case  which  is  recollected  to  have  come  before  this  court  on  this 
subject,  is  that  of  Boyce  v.  Anderson^  2  Pet.  160.  That  was  an  action 
brought  by  the  owner  of  slaves,  against  the  proprietor  of  a  steamboat,  on 
the  Mississippi,  to  recover  damages  for  the  loss  of  the  slaves,  alleged  to  have 
been  caused  by  the  negligence  or  mismanagement  of  the  master  and  com- 
mandant of  the  boat.  The  court  distinguished  slaves,  being  human  beings, 
from  goods  ;  and  held,  that  the  doctrine  as  to  the  liability  of  common  car- 
riers for  mere  goods,  did  not  apply  to  them,  but  that  in  respect  of  them,  the 
carrier  was  liable  only  for  ordinary  neglect.  The  court  seem  to  have  con- 
sidered that  case  as  being  a  sort  of  intermediate  one  between  goods  and  pas- 
sengers. We  think,  therefore,  that  anything  said  in  that  case,  in  the  reason- 
ing of  the  court,  must  be  confined  in  its  application  to  that  case  ;  and  does 
not  aflfect  the  principle  which  we  have  before  laid  down.  That  principle, 
in  our  opinion,  fully  justifies  the  first  and  second  instructions  given  by  the 
court ;  except  that  part  of  those  instructions  which  relates  to  the  o?ius  pro- 
bandi  ;  and  although  we  think  this  portion  of  the  instructions  as  well  founded 
in  justice  and  law,  as  the  other,  yet  it  rests  upon  a  different  ground.  The 
first  part  has  relation  to  the  liability  of  the  defendant,  the  second,  to  the 
question,  on  whom  devolves  the  burden  of  proof.  If  the  question  were  one 
of  the  first  impression,  we  should,  upon  the  reason  and  justice  of  the  case, 
adopt  the  principle  laid  down  by  the  circuit  court.  But  although  there  is 
no  case  which  could  have  the  weight  of  authority  in  this  court,  we  are  not 
without  a  decision  in  relation  to  it.  The  very  point  was  decided  in  r^j^g 
♦2  Camp.  80  ;  where  it  is  said  by  Mansfield,  Chief  Justice,  that  he  '■ 
thought  the  plaintiff  had  made  &prima  facie  case,  by  proving  his  going  on 
the  coach,  the  accident,  and  the  damage  he  had  suffered. 
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It  is  objected,  however,  in  the  printed  argument  which  has  been  laid 
before  us,  .that  although  the  facts  of  the  overturning  of  the  coach,  and  the 
injury  sustained,  Sire  primd  facie  evidence  of  negligence,  they  did  not  throw 
upon  the  defendant  the  burden  of  proving  that  such  overturning  and  injury 
were  not  occasioned  by  the  driver's  default,  but  only  that  the  coachman  was 
a  person  of  competent  skill  in  his  business  ;  that  the  coach  was  properly 
made,  the  horses  steady,  Ac.  Now,  taking  that  portion  of  the  first  and 
second  instructions  which  relates  to  the  burden  of  proof  together,  we  under- 
stand them  as  substantially  amounting  to  what  the  objection  itself  seems  to 
concede  to  be  a  proper  ruling,  and  what  we  consider  to  be  the  law.  For 
although,  in  the  first,  it  is  said,  that  these  facts  threw  upon  the  defendant 
the  burden  of  proving  that  the  accident  was  not  occasioned  by  the  driver's 
fault ;  yet,  in  the  second,  it  is  declared,  that  it  was  incumbent  on  the 
defendant,  in  order  to  meet  the  pla^mtiWa  primd  facie  case,  to  prove  that 
the  driver  was  a  person  of  competent  skill,  of  good  habits,  and  in  every 
respect  qualified,  and  suitably  prepared,  for  the  business  in  which  he  was 
engaged  ;  and  that  he  acted  on  the  occasion  with  reasonable  skill,  and  with 
the  utmost  prudence  and  caution. 

This  affirmative  evidence,  then,  was  pointed  out  by  the  court  as  the 
means  of  proving  what  was  in  terms  stated  in  the  form  of  a  negative  pro- 
position before,  that  is,  that  the  accident  was  not  occasioned  by  the  driver's 
fault.  The  third  instruction  also  announces  a  principle,  which  we  think 
stands  supported  by  the  soundest  reason  ;  and  we  should,  therefore,  adopt 
it  as  being  correct,  if  it  were  altogether  a  new  question.  But  this,  too,  is  in 
accordance  with  the  doctrine  of  Lord  Ellbnborough,  in  1  Stark.  493,  in 
which  he  says,  that  to  enable  the  plaintiff  to  sustain  the  action,  it  is  not  neces- 
sary that  he  should  have  been  thi'own  off  the  coach  ;  it  is  sufiScient  if  he 
were  placed,  by  the  misconduct  of  the  defendant,  in  such  a  situation  as 
obliged  him  to  adopt  the  alternative  of  a  dangerous  leap,  or  to  remain,  at 
certain  peril  ;  if  that  position  was  occasioned  by  the  fault  of  the  defendant, 
the  action  may  be  supported.  On  the  other  hand,  if  the  plaintiff's  act 
resulted  from  a  rash  apprehension  of  danger,  which  did  not  exist,  and  the 
injury  which  he  sustained  is  to  be  attributed  to  rashness  and  imprudence, 
he  is  not  entitled  to  recover.  The  instruction  which  we  are  now  consider- 
ing is  framed  in  the  spirit  of  the  principle  which  we  have  just  stated,  and 
we  think  it  wholly  unexceptionable. 

The  fourth  instruction  which  was  given  to  the  jury  was  in  favor  of  the 
♦iQAl  ^®^®"<^*'^*>  "<^w  plaintiff  in  error,  and  therefore,  need  not  be  *con- 
J  sidered.  Upon  the  whole,  we  think  that  there  is  no  error  in  the 
judgment.     It  is,  therefore,  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Maryland,  and  was 
argued  by  counsel  :  On  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  circuit  court  in  this  cause  be  and  the 
same  is  hereby  affirmed,  with  costs  and  damages  at  the  rate  of  six  per 
oentum  per  annum. 
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^Meriwkther  L.  Clare,  Executor,  and  William  P.  Clark,  George 
R.  H.  Clark,  and  Jefferson  Kennerly  Clark,  an  infant  under 
the  age  of  twenty-one  years,  by  his  Guardian  ad  litem  and  next 
friend,  the  said  George  JJ.  H.  Clark,  Hcirsat-law  of  William 
Clark,  deceased,  Appellants,  v,  Andrew  Smfth,  Appellee. 

Indian  lands. — Kentucky  land-titles. — Cancellation  of  itistruments 
in  equity. — Federal  practice. — Stais  laws. 

The  oolonUl  charters,  a  great  portioQ  of  the  individual  grants  by  the  proprietary  and  royal 
governors,  and  a  still  greater  portion  by  the  states  of  the  Union,  after  the  revolution,  were 
made  for  lands  within  the  Indian  hunting-grounds ;  North  Carolina  and  Virginia,  to  a  great 
extent,  paid  their  oflScers  and  soldiers  of  the  revolutionary  war,  by  such  grants,  and  extin- 
guished the  arrears  due  the  army  by  similar  means ;  it  was  one  of  the  great  resources  which 
sustained  the  war,  not  only  by  those  states,  but  by  other  states.  The  ultimate  fee,  incum- 
bered with  the  right  of  Indian  occupancy,  was  in  the  crown,  previous  to  the  revolution,  and  in 
the  states  of  the  Union,  afterwards,  and  subject  to  grant ;  this  right  of  occupancy  was  pro- 
tected by  the  political  power,  and  respected  by  the  courts,  until  extinguished,  when  the 
patentee  took  the  unincumbered  fee ;  so  this  court  and  the  state  courts  have  uniformly  held. 

The  state  of  Kentucky  has  an  undoubted  power  to  regulate  and  protect  individual  rights  to  her 
soil,  and  to  declare  what  shall  form  a  cloud  on  titles ;  and  having  so  declared,  the  courts  of 
the  United  States,  by  removing  such  cloud,  are  only  applying  an  old  practice  to  a  new  equity 
created  by  the  legislature,  having  its  origin  in  the  peculiar  condition  of  the  country.  The  un- 
appropriated lands  of  the  state  of  Kentucky  have  been  opened  to  entry  and  grant,  at  a  very 
cheap  rate,  which  policy  has  let  in  abuses ;  the  clouds  upon  old  titles,  by  the  issuance  of  new 
patents  for  the  same  lands,  were  the  consequence ;  and  the  citizens  of  other  states  are  entitled 
to  come  into  the  courts  of  the  United  States,  to  have  their  rights  secured  to  them  by  the 
statute  of  Kentucky  of  1796. 

The  state  of  Kentucky  may  prescribe  any  policy  for  the  protection  of  the  agriculture  of  the 
conntry,  that  she  may  beem  wise  and  proper  ;  she  has,  in  efTect,  declared  that  junior  patents, 
issued  for  previously-granted  lands,  shall  be  delivered  up  and  cancelled ;  with  the  addition 
that  a  release  of  title  shall  be  executed ;  and  it  is  the  duty  of  the  courts  to  execute  the  policy. 

Where  the  legislature  declares  certain  instruments  illegal  and  void,  there  is  inherent  in  the 
courts  of  equity  a  jurisdiction  to  order  them  to  be  delivered  up,  and  thereby  give  effect  to 
the  policy  of  the  legislature. 

The  state  l^slature  have,  certainly,  no  authority  to  prescribe  the  forms  or  modes  of  proceeding 
in  the  courts  of  the  United  States ;  but  having  created  a  right,  and  at  the  same  time  pre 
scribed  the  remedy  to  enforce  it,  if  the  remedy  prescribed  is  substantially  consistent  with  the 
ordinary  modes  of  proceeding  on  the  chancery  side  of  the  federal  courts,  no  reason  exists  why 
it  should  not  be  pursued  in  the  same  form  as  in  the  state  courts  ;  on  the  contrary,  propriety 
and  convenience  suggest,  that  the  practice  should  not  materially  differ,  when  titles  to  land  are 
the  subjects  of  investigation.' 

In  the  state  of  Tennessee,  the  legislature  has  provided,  that  the  courts  of  equity  may  divest  a 
title,  and  vest  it  in  another  party  to  a  suit ;  and  that  the  decree  shall  operate  as  a  legal  con- 
veyance ;  in  Kentucky,  the  legislature  has  declared,  that  courts  may  appoint  a  commissioner 
to  convey,  as  attorney  in  fact  of  litigant  parties,  and  such  deed  shall  pass  the  title  ;  in  both 
instances,  binding  infants  and  femu  eoveri^  if  necessary.  The  federal  courts  of  the  United 
States,  m  the  instances  referred  to,  have  adopted  the  same  practice,  for  nmny  years,  without  a 

'  The  courts  of  the  United  States  have  juris-  that  alterations  in  the  jurisdiction  of  the  state 

diction  in  common  law  and  in  chancery,  and  courts  cannot  affect  the  equitable  jurisdiction 

whenever  such  jurisdiction  may  be  appropri-  of  the  circuit  courts  of  the  United  States,  so 

ately  exercised,  there  being  no  objection  to  the  long  as  the  equitable  rights  themselves  remain, 

citisenship  of  the  parties,  the  courts  of  the  yet  an  enlargement  of  equitable  rights  may  be 

United   States  have  jurisdiction.       Fitch    v,  administered  by  the  circuit  courts,  as  well  as 

Greighton,  24  How.  162  ;  Lonnan  9.  Clarke,  2  by  the  courts  of  the  states.    Broderick's  Will, 

McLean  608;  s.  a  4  Id.  18.  Whilst  it  is  true,  21  WalL  620. 
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doubt  having  been  entertained  of  its  propriety ;  it  may  be  said,  with  truth,  that  it  is  a  mode 
of  conveyance,  and  of  passing  title,  which  the  states  have  the  exclusive  right  to  regulate. 
The  undoubted  truth  is,  that  when  investigating  and  decreeing  on  titles  in  this  country,  the  court 
must  deal  with  them  in  practice  as  it  finds  them,  and  accommodate  our  modes  of  proceeding,  in 
a  considerable  degree,  to  the  nature  of  the  case,  and  to  the  character  of  the  equities  involved 
in  the  controversy,  so  as  to  give  effect  to  state  legislation  and  state  policy  ;  not  departing 
however  from  what  iegiti  nately  belongs  to  the  practice  of  a  court  of  chancery. 

^  .  *Appeal  from  the  Circuit  Court  of  Kentucky.  William  Clark, 
J  the  father  of  the  appellants,  filed  a  bill  in  the  circuit  court  of  the  dis- 
trict of  Kentucky,  praying  the  court  to  compel  the  defendant  to  release  his 
pretended  title  to  certain  lands  in  the  state  of  Kentucky,  claimed  by  him 
under  certain  patents  obtained  from  that  state,  more  than  thirty  years  after 
the  registration  of  the  survey  of  the  ancestor  of  the  complainantK,  George 
Rogers  Clark.  The  possession  of  the  land  bad  continued  in  the  ancestor 
of  the  complainant,  and  in  himself,  up  to  the  time  of  the  tiling  of  the  bill. 
The  conveyance  asked  by  the  bill  was  sought  to  be  in  conformity  with  the 
provisions  of  the  act  of  the  assembly  of  Kentucky  giving  jurisdiction  to 
courts  of  equity  in  such  cases. 

The  circuit  court  was  unanimously  of  opinion,  that  the  complainants  had 
established  the  legal  title  to  the  land  mentioned  in  the  bill,  under  a  valid 
grant  from  the  commonwealth  of  Kentucky,  to  George  Rogers  Clark,  his 
ancestor,  and  that  he  was  in  possession  of  the  same,  al  the  commencement 
of  this  suit ;  and  that  the  defendant  had  not  shown  that  he  had  any  right  or 
title,  either  in  law  or  equity,  to  the  land,  or  any  part  of  it :  but  the  judges 
of  the  circuit  court  being  divided  in  opinion  on  the  question  of  the  juris- 
diction of  the  circuit  court  to  compel  the  defendant  to  execute  the  con- 
veyance prayed  for  in  the  bill,  it  was  not  the  opinion  of  the  court  (the 
defendant  having  set  up  and  exhibited  junior  patents  from  the  common- 
wealth of  Kentucky  for  the  land,  to  himself),  that  on  any  other  ground, 
apparent  in  the  cause,  the  circuit  court  had  jurisdiction,  on  the  general 
principles  which  determine  the  equity  jurisdiction  of  the  courts  of  the 
United  States,  to  grant  to  the  complainants  any  other  relief.  The  bill  of 
the  complainants  was  dismissed  ;  and  they  prosecuted  this  appeal. 

A  printed  argument  was  submitted  to  the  court,  by  Crittenden^  for  the 
appellants.     No  counsel  appeared  for  the  defendant. 

Crittenden  stated  : — This  is  a  suit  in  chancery,  under  the  29th  section 
of  the  act  of  1796  (Ky.  Stat.  Law  293),  to  compel  the  defendant  to  release 
his  pretended  claim  to  the  land  in  question.  The  complainant  derives  title 
as  follows,  to  wit :  Patent  to  George  Rogers  Clark,  dated  15th  Septem- 
ber 1796,  founded  on  an  entry  on  treasury- warrants,  made  the  26th  October 
1780,  *'  to  begin  on  the  Ohio,  at  the  mouth  of  the  Tennessee  river,  running 
down  the  Ohio,"  &c.,  surveyed  June  7th,  1784,  and  registered  June  4th, 
1786  ;  the  survey  and  patent  being  for  36,962  acres.  The  patentee,  George 
Rogers  Clark,  afterwards  conveyed  to  William  Clark,  by  deed  dated  28th 
July  1803,  proved  and  recorded  in  the  court  of  appeals,  in  November  1803. 
At  the  suit  of  a  creditor  of  the  said  patentee,  the  same  tract  of  land,  after 
the  deed  to  William  Clark,  was  subjected  to  sale,  for  satisfaction  of  the 
♦  1071  ^^^^^^^'''s  ^^"^^"^^y  *"<^  was  then  again  purchased  by  George  Wool- 
J  folk,  to  whom  the  commissioner  of  the  court  *(Samuel  Dickinson)  con- 
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veyed  it,  by  deed  of  the  14th  June  1827  ;  and  Woolfolk,  by  deed  of  the  13th 
October  1827,  conveyed  to  the  said  William  Clark.  William  Clark,  thus 
doubly  invested  with  assurance  of  title,  and  alleging  possession  of  the  land, 
filed  his  bill  to  compel  a  release  of  the  defendant's  pretended  claims. 

The  defendant,  by  his  answer,  contests  Clark's  title,  on  various  grounds, 
and  asserts  his  own  claims,  which  are  nothing  more  than  nine-penny  claims, 
originating  within  a  few  years  past,  by  entries  and  purchases  made  with, 
and  of,  the  public  receiver,  under  the  laws  of  Kentucky  for  the  disposal  of 
the  lands  of  the  state  below  the  Tennessee  river. 

The  documentary  evidence  establishes,  beyond  question,  the  legal  title 
of  the  complainant.  His  possession  is  not  denied  by  the  answer,  is  fully 
proved  by  the  depositions,  and  is  incontestable. 

The  origin  of  the  defendant's  pretended  claims  was  between  thirty  and 
forty  years  after  the  date  of  Clark's  patent,  and  about  half  a  century  after 
Clark's  survey  was  registered  in  the  proper  office  of  the  state  of  Virginia, 
from  whose  laws  his  title  originally  emanated. 

Here  the  case  ends.  It  is  necessary  to  look  no  further,  to  embrace  its 
whole  merits  as  a  legal  controversy  ;  and  the  conclusion  is  clear  and  obvi- 
ous, in  favor  of  the  complainant,  both  on  general  principles,  and  on  the 
terms  of  the  act  of  assembly  under  which  the  bill  is  filed.  In  accordance 
with  this  are  the  cases  of  Starling  v.  Hardin^  2  Bibb  522  ;  and  Loftus  v. 
Ccttes^  1  T.  B.  Monr.  98  ;  in  the  first  of  which,  it  is  expressly  said,  that  in  a 
contest  with  those  who  have  no  title,  originating  anterior  to  the  patent,  no 
other  evidence  of  title  than  the  patent  need  be  produced. 

But  the  defendant  has  gone  altogether  beyond  those  limits,  aud  pro- 
poses to  litigate  questions  that,  in  our  opinion,  do  not  belong  to  or  arise  in 
the  case.  He  contends,  that  the  land  was  not  subject  to  appropriation  by 
Clark's  warrants,  at  the  date  of  his  entry,  and  that,  therefore,  his  claim  is 
null  and  void. 

It  will  not  be  denied,  that  the  land  in  question  was  within  the  territorial 
limits  of  the  state  of  Virginia,  until  the  separation  of  Kentucky  placed  it 
under  the  jurisdiction  of  the  latter  state.  Virginia  had,  then,  the  right  to 
dispose  of  it  according  to  her  policy  or  pleasure.  By  the  act  of  1779  (1 
Litt.  408),  her  whole  unappropriated  territory  was  thrown  open  for  individ- 
ual appropriation  by  treasury  warrants,  with  these  only  exceptions,  that 
"  no  entry  or  location  shall  be  admitted  within  the  country  and  limits  of 
the  Cherokee  Indians,  or  on  the  north-west  side  or  the  Ohio  river,  or  on  the 
lands  reserved  by  act  of  assembly  for  any  particular  nation  or  tribe  of  In- 
dians, or  on  the  lands  granted  by  law  to  Richard  Henderson  &  Co.,  or  in 
that  tract  of  country  reserved  by  resolution  of  the  general  assembly  for  the 
benefit  of  the  troops  serving  in  the  present  war,  and  bounded  by  the  Green 
river,  and  south-east  coast,  from  the  head  *thereof  to  the  Cumberland  r^ 
mountains,  with  said  mountains  to  the  Carolina  line,  with  the  Carolina  ^ 
line  to  the  Cherokee  or  Tennessee  river,  with  the  said  river  to  the  Ohio 
river,  and  with  the  Ohio  to  the  said  Green  river,  until  the  further  order  ot 
the  general  assembly."  This  was  the  only  restriction  upon  Clark's  right  to 
locate  his  warrants  anywhere  within  the  territorial  limits  of  Virginia.  His 
entries  were  made  below  the  Tennessee  river,  and  in  the  year  1780.  They 
did  not  include  any  part  of  the  excepted  territories.  Most  clearly,  they  did 
not  interfere  with  the  military  reserve. 

175 


108  SUPREME  COURT  [Jan'y 

Clark  y.  Smith. 

It  is  true,  that  after  Clark's  entries  at  the  November  session  1781  (1  Litt. 
432),  the  Virginia  legislature  enlarged  the  military  reserve,  by  adding  to  it 
the  country  below  the  Tennessee,  including  the  land  now  in  suit.  But  it 
will  scarcely  be  contended,  that  this  act  could  affect,  or  was  intended  to 
affect,  the  previously-acquired  and  vested  rights  of  Clark  ;  while  it  clearly 
shows,  that  the  legislature  considered  itself  as  having  full  power  to  dispose 
of  this  additional  reserve  ;  and  that  without  this  reservation,  the  land  would 
have  been,  and  before  it  was,  subject  to  individual  appropriation.  The  only 
purpose  of  the  reservation  was  to  exempt  it  from  such  appropriation,  to 
which  it  was  then  liable.  The  decision  in  the  ease  of  Marshall  v.  Clarke^ 
Hughes  39,  is  a  direct  adjudication  that  the  land  was  subject  to  appropria- 
tion by  Clark's  entries. 

Neither  in  1779,  nor  at  any  time  since,  has  either  the  government  of  the 
United  States,  or  Virginia,  or  Kentucky,  ever  recognised  the  land  now  in 
suit  as  embraced  either  by  the  limits  of  the  Cherokee  Indians,  or  within  the 
limits  of  any  reservation  made  by  any  act  of  assembly,  for  any  nation  or 
tribe  of  Indians.  At  least,  we  know  of  no  such  recognition  ;  let  the  defend- 
ant show  it.  The  treaties  with  the  Cherokee  Indians  show  that  they  were 
never  considered  as  owning  the  country  where  this  land  lies.  (See  those 
Treaties,  7  U.  S.  Stat.  <S9,  et  seq.)  On  the  contrary,  the  Indian  title  to  the 
country  below  the  Tennessee  river  was  supposed  to  be  extinguished  by  the 
treaty  of  1818,  made  with  the  Chickasaw  Indians,  by  Shelby  and  Jackson, 
as  commissioners.  And  in  several  acts  of  the  Kentucky  legislature  (Stat. 
Law,  1040  and  915),  the  country  below  the  Tennessee  is  recognised  as  land 
that  was  within  the  '^  Chickasaw  Indian  boundary."  The  land  in  question 
certainly  does  not  lie  within  Henderson's  grant,  which  is  at  the  mouth  of 
Oreen  river. 

Upon  the  whole,  we  conclude  that  Clark's  claims,  at  the  date  of  their 
location,  in  1780,  where  not  within  any  of  the  limits  or  territories  exempted 
and  excepted  from  appropriation  by  the  act  of  1779  ;  and,  consequently,  that 
the  land  in  question  was  legally  subject  to  appropriation,  and  was  legally 
appropriated  by  Clark's  entries. 

But  suppose,  those  entries,  and  survey  or  surveys,  were  made  without 
sanction  of  law,  and  upon  lands  excepted  or  reserved  from  appropriation  by 
them,  was  it  not  competent  for  Virginia  and  Kentucky,  the  successive  sove- 
♦lool  ^^^ff^  owners  of  the  country,  to  waive  any  *objection  to  such  irregu- 
J  larities  ?  And  when,  afterwards,  the  title,  however  irregular  in  its 
inception  and  progress,  was  consummated  by  patent  from  the  state,  is  not 
that,  at  leaLBty  prifnd  facie  evidence  of  such  waiver  on  the  part  of  the  state, 
and  is  it  not  conclusive  upon  all  persons  subsequently  acquiring  title  from 
the  state  ?  To  us,  it  seems,  that  all  these  questions  must  be  answered  in  the 
affirmative. 

There  are  numerous  decisions  by  the  court  of  appeals  of  Kentucky,  that 
certificates  for  land,  granted  by  commissioners  or  by  county  courts,  are  con- 
cbisive  upon  the  state,  and  upon  all  parties  subsequently  acquiring  a  claim 
from  the  state ;  and  that  such  subsequent  claimants  cannot  impeach  or 
inquire  into  the  prior  certificates.  These  decisions  seem  to  have  a  decided 
bearing  upon  the  present  case  ;  and  the  principle  of  them  must  equally  ex- 
clude the  defendant  from  questioning  or  impeaching  the  patent  under  which 
the  complainant  claims.  The  decisions  alluded  to  are  so  numerous  and  well 
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kijown  that  it  would  be  idle  parade  to  cite  them  ;  it  is  a  well-settled  doc- 
trine,  too,  that  one  claimiDg  under  an  entry,  &c.,  originating  subsequent  to  a 
patent  on  the  same  land,  cannot  avail  himself  of  any  defect  or  irregularity 
in  the  entry  or  survey  of  the  prior  patentee.  Ward  v.  Zee,  1  Bibb  33  ; 
lUche^s  Devisees  v.  Bullock,  Ibid.  229;  Greenup  v.  Kenton,  Hardin 
15  ;  Patterson  y.  Bradford,  Ibid.  105  ;  and  Jasper  v.  Quarles,  Ibid.  469,  &c. 

But  if  all  these  analogies,  principles  and  precedents  should  fail  us,  we 
contend,  that  the  legislative  authority  has  sanctioned  and  made  good  the 
survey  of  Clark,  whatever  defect  or  objection  previously  existed  in  it  or  to 
it,  or  the  entry  on  which  it  was  founded.  It  will  be  seen,  by  the  register's 
certificate,  that  the  survey  was  registered  "  in  the  register's  office  of  Vir- 
ginia," at  the  time  of,  and  before,  the  separation  of  Kentucky  from  that 
state.  By  the  act  of  1794,  it  was  enacted  by  the  legislature  of  Kentucky, 
"  that  the  register  of  this  state  shall  receive  and  issue  grants  on  all  certifi- 
cates of  survey  which  were  in  the  register's  office  of  Virginia  at  the  time 
the  separation  took  place,  and  on  which  grants  have  not  issued."  Stat.  Law 
910.  Acting  in  the  same  spirit  of  sound  policy  and  good  faith  towards 
Virginia  claimants,  this  state,  in  the  year  1811,  enacted,  that  all  claims, 
founded  on  the  laws  of  this  commonwealth,  which  interfered  with  "  any 
survey  or  grant,  surveyed  or  granted  under  or  by  virtue  of  any  law  of  Vir- 
ginia, Ac,  shall  be  void,"  &c,  Stat.  Law  915.  See  also,  the  act  of  1792, 
1  Litt.  75,  159.  Clark's  survey  comes  completely  within  the  protection  and 
ratification  conferred  by  these  statutes. 

If  a  distinction  be  attempted  between  the  claim  of  the  defendant,  and 
claims  on  Virginia  treasury-warrants,  on  the  ground,  that  the  latter  were 
expressly  confined  to  ^'  unappropriated  land,"  it  is  answered,  first,  that  these 
words  are  mere  expletives,  used  out  of  abundant  caution,  and  that  the  con- 
struction must  have  been  the  same,  *if  these  words  had  not  been  r«QQQ 
used  ;  second,  that  the  ground  of  the  distinction  does  not,  in  fact, 
exist ;  the  act  of  1825,  §  2  (Stat.  Law),  authorizing  the  receiver  to  expose 
to  sale  only  the  "  unappropriated  sections/'  &o.  It  is  inferred,  therefore, 
that  it  could  not  have  been  intended,  that  purchases  by  private  entries 
should  have  been  made  of  any  but  "  unappropriated  sections."  The  whole 
country  had  been  sectionized,  and  it  was  well  known  to,  and  recognised  by, 
the  legislature,  that  much  of  it  had  been  appropriated  ;  and  it  is  but  com- 
mon respect  to  its  justice,  to  suppose,  that  it  designed  this  as  an  express 
and  abundantly  cautious  saving  of  all  individual  rights  and  claims. 

Upon  the  hearing  of  the  cause  in  the  court  below,  the  court,  both 
judges  concurring,  were  of  opinion  that  the  complainant,  Clark,  had  the 
legal  title  to  the  land  in  question,  and  was  in  the  actual  possession  thereof, 
at  the  commencement  of  this  suit ;  and  yet  the  court  refused  to  decree  the 
defendant  to  relinquish  his  pretended  claim,  because  of  a  division  of  opinion 
with  the  judges,  as  to  the  jurisdiction  of  the  court.  One  of  the  judges  was 
of  opinion,  that,  although  the  case  came  completely  within  the  provisions  of 
the  act  of  assembly  of  Kentucky,  giving  jurisdiction  to  courts  of  equity 
in  such  cases,  still  that  tbe  federal  court  could  not  exercise  that  jurisdiction  ; 
its  jurisdiction  was  limited  by  the  "  general  principles"  of  the  equity  juris- 
diction of  the  courts  of  the  United  States  ;  aud  that  the  case  being  em 
braced  by  those  general  principles,  the  court  could  not  exercise  a  jurisdic- 
tion created  by  an  act  of  assembly  of  Kentucky.  In  consequence  of  thii^ 
13  Pkt.— 12  177 
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division  of  opinion,  the  complainant's  bill  was  dismissed  ;  and  he  ha»* 
appealed  to  this  court,  and  will  insist,  that  the  circait  court  had  jurisdiction 
of  the  case,  and  ought  to  have  exercised  it,  by  decreeing  in  favor  of  the 
complainant,  and  that  it  erred  in  dismissing  his  bill.     7  Pet.  542. 

Catbon,  Justice,  delivered  the  opinion  of  the  court. — Bv  patent  of  the 
Ipth  September  17»6,  there  was  granted  to  George  Rogers  Clark,  by  the 
commonwealth  of  Kentucky,  36,962  acres  of  land,  beginning  on  the  Ohio 
river,  at  the  mouth  of  the  Tennessee  ;  running  south  16^  east,  1280  poles, 
north  74®  west,  3840  poles,  north  16°  east,  1800  poles,  to  the  bank  of  the 
Ohio,  about  three  miles  below  Fort  Massac ;  thence  running  up  the  Ohio, 
with  its  several  meanders,  4480  poles,  to  the  beginning.  The  patent  is  in 
conformity  to  a  survey  of  7th  June  1784,  returned  to  the  land-of!icc  of  Vir- 
ginia ;  founded  on  an  entry,  and  an  amendment  thereof,  dated  1 7th  May, 
and  26th  of  October  1780;  made  by  virtue  of  various  treasury-warrants. 
The  entry  having  been  for  71,962  acres,  with  liberty  to  return  one  or  more 
surveys.  The  identity  of  the  land,  as  entered,  surveyed  and  patented, 
is  established  beyond  doubt,  as  the  survey  made  by  order  of  the  court 
below,  represents  it. 

William  Clark,  the  complainant,  by  various  mesne  conveyances,  became  the 
*Qni1  ^^^^^  ^^  ^^^  ^^  ^^^  same  ;  and,  by  his  tenant,  has  *bcen  in  possession 
^  from  1819,  up  to  the  time  of  filing  the  bill  ;  the  claim  of  the  Chicka- 
saw Indians  having  been  extinguished  to  the  country  where  the  land  lies, 
by  the  treaty  of  the  19th  of  October  1818  ;  to  which  time  the  right  of  pos- 
session was  necessarily  suspended. 

The  first  exception  taken  by  the  answer  is,  that  the  patent  was  made  for 
lands  lying  within  a  country  claimed  by  Indians ;  and  therefore,  void.  To 
which  it  may  be  answered,  that  the  colonial  charters,  a  great  portion  of  the 
individual  grants  by  the  proprietary  and  royal  governments,  and  a  still 
greater  portion  by  the  states  of  this  Union,  after  the  revolution,  were  made 
for  lands  within  the  Indian  hunting-grounds.  North  Carolina  and  Virginia, 
to  a  great  extent,  paid  their  officers  and  soldiers  of  the  revolutionary  war, 
by  such  grants ;  and  extinguished  the  arrears  due  the  army  by  similar 
means.  It  was  one  of  the  great  resources  that  sustained  the  war,  not  only 
by  these  states  but  others.  The  ultimate  fee  (incumbered  with  the  Indian 
right  of  occupancy)  was  in  the  crown,  previous  to  the  revolution,  and  in  the 
states  of  the  Union  afterwards,  and  subject  to  grant.  This  right  of  occu- 
pancy was  protected  by  the  political  power,  and  respected  by  the  courts, 
until  extinguished  ;  when  the  patentee  took  the  unincumbered  fee.  So  this 
court,  and  the  state  courts,  have  uniformly,  and  often,  holden.  6  Cranch 
87;  9  Ibid.  11. 

By  the  act  of  November  1781,  Virginia  opened  the  whole  country,  south 
of  the  Tennessee  river,  for  the  satisfaction  of  military  claims,  and  excluded 
the  location  of  treasury-warrants  ;  and  the  officers  and  soldiers,  through  their 
superintendents,  Thomas  Marshall  and  others,  caveated  George  Rogers 
Clark's  claim,  praying  no  grant  might  issue  to  him  for  the  36,932  acres. 
The  caveat  was  filed  in  the  supreme  court  of  the  district  of  Kentucky  ;  but 
because  the  judges  were  interested  in  the  event,  the  suit  was  transferred, 
pursuant  to  an  act  of  assembly,  to  the  court  of  appeals  of  Virginia,  where  it 
was  pending  from  1786  to  1791  ;  when  that  court,  amongst  other  things, 
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held,  '^  that  the  dormant  title  of  the  Indian  tribes  remained  to  be  extin- 
gaished  by  the  government,  either  by  purchase  or  conquest ;  and  when  that 
was  done,  it  inured  to  the  benefit  of  the  citizens  who  had  previously  acquired 
a  title  from  the  crown,  and  did  not  authorize  a  new  grant  of  the  lands,  as 
waste  and  unappropriated."  And  the  state,  having  succeeded  to  the  royal 
rights,  could  appropriate  the  waste  lands  within  her  chartered  limits  in  the 
same  manner.  2.  That  by  the  act  of  1779,  the  lands  south  of  Tennessee 
river,  were  subject  to  be  located  by  treasury- warrants  ;  and  that  the  act  of 
1781,  for  the  benefit  of  the  officers  and  soldiers,  could  not  have  a  retrospec- 
tive operation,  so  as  to  defeat  General  Clark's  prior  entry,  made  according 
to  the  existing  laws.  The  opinion  having  been  returned  to  the  court  of 
appeals  of  Kentucky,  at  the  October  term  thereof,  1793,  the  caveat  was  dis- 
missed ;  *and  in  September  1 795,  General  Clark  obtained  his  patent.  r,|,„-.^ 
Hughes  89.  L  ^"- 

The  validity  of  the  title  of  the  complainant,  is,  therefore,  not  now  open 
to  controversy  on  these  grounds  ;  and  such  was  the  opinion  of  the  circuit 
court.  But  that  court  being  divided  in  opinion  on  the  question  of  jurisdic- 
tion, no  decree  could  be  made,  in  conformity  to  the  prayer  of  the  bill,  and 
which  was  dismissed  for  this  reason.  It  seeks  to  enforce  the  act  of  Ken- 
tacky  of  1796,  which  provides,  that  **  any  person  having  both  legal  title  to, 
and  possession  of,  land,  may  institute  a  suit  against  any  other  person  setting 
up  a  claim  thereto  ;  and  if  the  complainant  shall  be  able  to  establish  his  title 
to  such  land,  the  defendant  shall  be  decreed  to  release  his  claim  thereto,  and 
pay  the  complainant  his  costs,  unless  the  defendant  shall,  by  answer,  dis- 
claim all  title  to  such  lands,  and  offer  to  give  such  release  to  the  complain- 
ant ;  in  which  case,  the  complainant  shall  pay  to  the  defendant  his  costs, 
except,  for  special  reasons  appearing,  the  court  should  otherwise  decree." 
The  foregoing  extract  is  the  29th  section  of  an  act  professedly  regulating 
proceedings  in  the  courts  of  chancery. 

Conflicts  of  title  were  unfortunately  so  numerous,  that  no  one  knew  from 
whom  to  buy  or  take  lands  with  safety  ;  nor  could  improvements  be  made, 
without  great  hazard,  by  those  in  possession,  who  had  conflicting  claims 
banging  over  them  ;  and  which  might  thus  continue  for  half  a  century — 
the  writ  of  right  being  limited  to  fifty  years  in  some  cases  ;  that  is,  where 
it  was  brought  upon  the  seisin  of  an  ancestor  or  predecessor,  and  to  thirty 
years,  if  on  the  demandant's  own  seisin.  (Act  of  January  1796.)  During 
all  which  time,  the  party  in  possession  had  no  power  to  litigate,  much  less 
to  settle  the  title  at  law  ;  for  he  might  be  harassed  by  many  actions  of 
ejectment,  and  his  peace  and  property  destroyed,  although  always  success- 
ful ;  by  no  means  an  uncommon  occurrence.  This  evil,  it  was  the  object 
and  policy  of  the  legislature  to  cure  ;  not  so  much  by  prescribing  a  mode  of 
proceeding,  as  by  conferring  a  right  on  him  who  had  the  better  title  and 
the  pousession,  to  draw  to  him  the  outstanding  inferior  claims.  It  is,  in 
effect,  declared,  that  the  junior  claimant  shall  be  deemed  to  hold  as  trustee 
for  him  in  possession,  and  be  compelled  to  release  his  inferior  title  by  a 
conveyance,  so  that  the  junior  patent,  for  instance,  could  not  be  perfected 
by  possession,  and  the  lapse  of  time  into  the  better  right  (by  force  of  the 
acts  of  limitation) ;  now  reduced,  in  Kentucky,  in  such  cases,  to  a  seven 
years'  adverse  holding.  The  junior  patent,  as  between  the  state  and  the 
graiitee,  is  a  valid  title  ;  and  if,  in  this  instance,  Smith  were  to  hold  adverse 
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possession  of  any  one  of  his  thirty-two  tracts,  for  seven  years,  he  would 
have  the  better  legal  title  :  and  if  the  grants  of  Smith  are  released  to  Clark, 
a  holding  by  him  in  virtue  of  the  release,  would  have  the  same  effect. 

The  legislature  having  declared  that  he  who  has  the  legal  and  equitable 
title,  and  the  possession,  may  treat  the  adverse  claimant  as  a  trustee,  and 
♦20s  1  ^^®^^'®  *  release  to  himself  of  the  inferior  claim,  *of  course,  the 

'  ^  statute  secures  a  highly  valuable  right  ;  which  it  is  the  duty  of 
the  courts  to  enforce,  and  which  can  only  be  enforced  in  a  court  of  equity. 

Kentucky  has  the  undoubted  power  to  regulate  and  protect  individual 
rights  to  her  soil,  and  to  declare  what  6hall  form  a  cloud  on  titles ;  and 
having  so  declared,  the  courts  of  the  United  States,  by  removing  such  clouds, 
are  only  applying  an  old  practice  to  a  new  equity  created  by  the  legislature, 
having  its  origin  in  the  peculiar  condition  of  the  country.  The  unappro- 
priated lauds  of  that  state  have  been  opened  to  entry  and  grant,  at  a  very 
cheap  rate,  as  this  record  shows  ;  which  policy  has  let  in  the  abuse  sought 
to  be  remedied  by  the  bill.  That  clouds  upon  old  titles,  by  the  issuance  of 
new  patents  for  the  same  lands,  would  be  the  consequence,  was  manifest  ; 
and  that  citizens  of  other  states  are  entitled  to  come  into  the  courts  of  the 
United  States,  to  have  the  rights  secured  to  them  by  the  statute  of  1796, 
enforced,  we  cannot  doubt. 

But  we  apprehend,  jurisdiction  may  be  assumed  by  the  federal,  equally 
with  the  state  courts.  Upon  another  ground.  Kentucky  may  prescribe  any 
policy  for  the  protection  of  the  agriculture  of  the  country  that  she  may 
deem  wise  and  proper ;  she  has,  in  effect,  declared,  that  junior  patents, 
issued  for  previously  granted  lands,  shall  be  delivered  up  and  cancelled  ; 
with  the  addition,  that  a  release  of  title  shall  be  executed  ;  and  it  is  the 
duty  of  the  courts  to  execute  the  policy.  Where  the  legislature  declares 
certain  instruments  illegal  and  void,  as  the  British  annuity  act  does ;  or  as 
the  gaming  acts  do  ;  there  is  inherent  in  the  courts  of  equity  a  jurisdiction 
to  order  them  to  be  delivered  up,  and  thereby  give  effect  to  the  policy  of 
the  legislature.  10  Ves.  218  ;  5  Ibid.  604  ;  2  Yerg.  624  ;  1  Madd.  Ch.  Pr. 
185,  and  authorities  cited. 

The  state  legislatures  certainly  have  no  authority  to  prescribe  the  forms 
and  modes  of  proceeding  in  the  courts  of  the  United  States  ;  but  having 
created  a  right,  and  at  the  same  time  prescribed  the  remedy  to  enforce  it,  if 
the  remedy  prescribed  is  substantially  consistent  with  the  ordinary  modes  of 
proceeding  on  the  chancery  side  of  the  federal  courts,  no  reason  exists  why 
it  should  not  be  pursued  in  the  same  form  as  it  is  in  the  state  courts  ;  on 
the  contrary,  propriety  and  convenience  suggest,  that  the  practice  shoul  not 
materially  differ,  where  titles  to  lands  are  the  subjects  of  investigation. 
And  such  is  the  constant  course  of  the  federal  courts.  For  instance,  in 
Tennessee,  the  legislature  has  provided  that  the  courts  of  equity  may  divest 
a  title,  and  vest  it  in  another  party  to  the  suit ;  and  that  the  decree  shall 
operate  as  a  legal  conveyance.  So,  in  Kentucky,  the  legislature  has  declared, 
that  the  courts  may  appoint  a  commissioner  to  convey,  as  the  attorney  in 
fact  of  a  litigant  party  ;  and  that  such  deed  shall  pass  the  title ;  in  both 
instances,  binding  infants  &ud  femes  covert,  if  necessary.  The  federal  courts 
in  the  states  referred  to,  have  adopted  the  same  practice,  for  many  years, 
•  .-.  without  a  doubt  having  been  entertained  of  its  property.  "It  may  be 
-I  said,  *with  truth,  that  this  is  a  mode  of  conveyance  and  of  passing 
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title  wLich  the  states  have  the  exclasive  right  to  regalate  ;  still  the  same 
statute  that  conferred  the  power  thus  to  decree  a  conveyance,  prescribed  the 
mode  of  proceeding ;  and  had  the  form  of  the  remedy  been  rejected  by  the 
courts  of  the  United  States,  the  right  to  have  such  record  conveyance  would 
have  fallen  with  it,  as  they  could  not  be  separated. 

The  undoubted  truth  is,  that  when  investigating  and  decreeing  on  titles 
in  this  country,  we  must  deal  with  them,  in  practice,  as  we  find  them,  and 
accommodate  our  modes  of  proceeding,  in  a  considerable  degree,  to  the 
nature  of  the  case,  and  the  character  of  the  equities  involved  in  the  contro- 
versy ;  so  as  to  give  effect  to  state  legislation  and  state  policy  ;  not  depart- 
ing, however,  from  what  legitimately  belongs  to  the  practice  of  a  court  of 
chancery. 

The  complainant's  case  being  one  coming  clearly  within  the  rules  alluded 
to,  we  order  that  the  decree  of  the  court  below  be  reversed,  and  the  cause 
remanded  to  be  proceeded  in  according  to  the  rights  of  the  parties. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Kentucky,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  adjudged  and  decreed 
by  this  court,  that  the  decree  of  the  said  circuit  court  in  this  cause  be  and 
the  same  is  hereby  reversed,  with  costs,  and  that  this  cause  be  and  the  same 
18  hereby  remanded  to  the  said  circuit  court,  for  further  proceedings  to  be 
bad  therein,  in  conformity  to  the  opinion  of  this  court. 


*DowNK8  &  Company  v.  Edward  B.  Churoh.  [*205 

Bills  of  exchar),ge. 

The  plaiutiffs  in  an  action  on  the  second  set  of  a  foreign  bill  of  exchange,  which  was  protested 
for  Don-aoceptance,  with  the  protests  thereto  attached,  can  recover,  witliout  producing  the 
first  of  the  same  set,  or  accounting  for  its  non- production. 

CsBTiFiCATE  of  Division  from  the  Circuit  Court  of  Mississippi.  This 
was  an  action  of  assumpsit^  founded  on  the  second  of  a  foreign  bill  of  ex- 
change, by  the  indorsee  against  the  indorser,  for  non-acceptance.  The  plain- 
tiffs declared  upon  the  "second"  of  the  set  of  exhange,  which  "second  of 
the  set**  was  protested  for  non-acceptance  ;  and  the  same,  with  the  protest 
thereto  attached,  was  read  in  evidence  to  the  jury.  Whereupon,  a  ques- 
tion arose,  whether  the  plaintiffs  could  recover  upon  the  said  second  of  ex- 
change, without  producing  the  first  of  the  same  set,  or  accounting  for  its 
non -production  ;  upon  which  the  judges  were  opposed  in  opinion.  Where- 
upon, the  same  was  ordered  to  be  certified  to  the  supreme  court  of  the 
United  States. 

The  case  was  submitted  to  the  court,  on  a  printed  argument,  by  0,  Hoff- 
man^ for  the  plaintiff.     N'o  counsel  appeared  for  the  defendant. 

Hoffman  stated  : — The  only  questiom  Ihat  arises  is,  whether  the  plaintiff 
can  recover  upon  the  second  of  exchange,  without  producing  the  first  of  the 
same  set,  or  accounting  for  its  non-production.  These  bills  are  so  many  secur- 
ities for  the  same  debt,  and  so  drawn,  for  convenience,  and  to  avoid  accident. 
Where  one  is  paid,  the  one  so  paid  has  discharged  the  duty  of  the  whole, 
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and  the  others  cease  to  have  legal  existence.  They  contain  this  very  condi< 
tion  on  their  face  ;  and  show  that  each  has  a  full  operation,  dependent  only 
upon  the  rest  not  having  disharged  their  office.  If  one  is  sufficient  to  pre- 
sent, so  as  to  authorize  the  holder  to  demand  payment,  it  would  seem  to 
follow,  as  a  matter  of  course,  that  that  which  gave  the  right  to  demand 
payment  or  acceptance  would  be  sufficient  to  support  an  action  for  non- 
payment or  non-acceptance.  If  the  presentation  of  one  is  sufficient  to  create 
a  liability,  that  one  must  be  sufficient  to  support  an  action  founded  on  such 
liability.  Whatever  gives  the  right,  must  be  enough  to  sustain  the  remedy. 
Not  a  single  case  has  been  found,  where  the  objection  has  been  taken 
or  decided  by  the  courts,  although  the  books  abound  with  cases  where  the 
objection  would  have  applied.  The  only  exception  to  the  general  rule,  that 
neither  one  of  the  set  can  perform  the  office  of  all  the  set  is,  that  the  par- 
ticular bill  protested  must  be  the  one  declared  upon  and  given  in  evidence, 
in  order  to  save  the  drawer  or  indorser  from  liability  to  the  person  who 
•ooAi  ™*y  hskve  interferred,  *8upra  protest,  for  his  honor.  Chancellor  Kent 
J  says,  "If  several  parts,  as  is  usual,  of  a  bill  of  exchange,  be  drawn, 
they  all  contain  a  condition  to  be  paid,  provided  the  others  remain  unpaid, 
and  they  collectively  amount  to  one  bill,  and  a  payment  to  the  holder  of 
either  is  good,  and  a  payment  of  one  of  a  set  is  payment  of  the  whole. 
The  drawer  or  indorser,  to  be  charged  on  non-acceptance  or  non-payment,  is 
entitled  to  call  for  the  identical  bill  or  No.  of  the  set  protested,  before  he  is 
bound  to  pay,  and  it  would  be  sufficient  to  produce  it  at  the  trial,  or  account 
for  its  absence,  as  without  it,  he  might  be  exposed  to  claims  from  some 
bond  fide  holder  or  person  who  had  paid  it,  supra  protest,  for  his  honor."  3 
Kent's  Com.  109.  The  same  doctrine  was  still  more  strongly  recognised  by 
the  court,  in  Kenworthy  v.  HopkinSy  1  Johns.  Cas.  197,  which  case  the  court 
will  find  cited  and  commented  upon  in  WeUa  v.  Whitehead^  16  Wend.  527. 
In  this  latter  case,  the  court  decided,  that  the  set  actually  protested  must  be 
produced,  in  a  suit  brought  by  indorsee  against  indorser,  to  guard  against 
a  subsequent  claim  by  an  acceptor  supra  protest.  The  court  say,  "  that 
the  identical  bill  protested  must  be  presented.  It  is  true,  as  a  general  rule, 
that  payment  of  one  of  the  set  is  payment  of  the  whole  ;  but  if  the  drawer 
or  indorser  is  entitled  to  call  for  the  identical  bill  dishonored,  before  he  is 
obliged  to  pay  it,  the  omission  to  do  so  would  subject  him  to  the  charge  of 
negligence,  and  make  him  accountable  to  any  person  who  had  accepted  it 
for  his  honor.  His  security,  therefore,  requires,  that  he  should  be  allowed 
to  call  for  the  bill  protested,  before  a  recovery  is  permitted  to  be  had 
against  him."  There  is  a  dictum  in  Starkie,  that  "  in  cases  of  foreign  bills, 
drawn  in  sets,  both  the  sets  should  be  produced."  2  Stark,  on  Evid.  142. 
But  no  authorities  are  cited  to  support  this,  and  it  is  in  hostility  to  the  rea- 
soning of  the  authorities  to  which  I  have  referred. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — This  is  the  case  of 
a  certificate  of  division  of  the  judges  of  the  circuit  court  for  the  district 
of  Mississippi.  The  action  was  assumpsit^  founded  on  the  second  part  of  a 
foreign  bill  of  exchange,  by  the  indorsee  against  the  indorser,  for  non- 
acceptance.  The  plaintiffs  declared  upon  the  second  of  the  set  of  exchange, 
which  second  of  the  set  was  protested  for  non-acceptance,  and  the  same, 
with  the  protest  attached  thereto,  was  read  to  the  jury.  Whereupon,  a 
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question  arose,  whether  the  plaintiff  could  recover  upon  the  said  second  of 
exchange,  without  producing  the  iirst  of  the  same  set,  or  accounting  for  its 
non-production  ;  upon  which  question,  the  judges  were  opposed  in  opinion. 
And  the  same  has  heen  accordingly  certified  to  this  court,  under  the  act  of 
congress. 

We  are  of  opinion,  that  the  plaintiffs  are  entitled  to  recover  upon  the 
second  of  the  set,  without  producing  the  first,  or  accounting  for  its  non- 
production.  No  authority  has  been  referred  to,  which  is  *exactly  in  r^on'r 
point,  nor  are  we  aware  that  the  question  has  ever  been  judicially  ^ 
decided.  Mr.  Starkie,  in  his  work  on  Evidence  (part  4,  p.  228,  1st  edit.), 
has  said,  "  In  the  case  of  a  foreign  bill,  drawn  in  sets,  both  the  sets  should 
be  produced  ;"  but  for  this  proposition  he  has  cited  no  authority.  The  ques- 
tion, must,  then,  be  decided  upon  principle.  The  object  of  drawing  a 
foreign  bill  in  sets,  is  for  the  convenience  of  the  payee,  or  other  holder,  to 
enable  him  to  forward  the  same  for  acceptance,  by  different  conveyances, 
and  thus  to  guard  against  any  loss,  by  accident  or  otherwise,  which  might 
occur,  if  there  were  but  a  single  bill.  But  from  the  very  frame  of  the  set, 
if  one  is  paid  or  discharged  by  the  acceptor,  or  other  party  liable  on  it,  he 
is  ordinarily  discharged  from  the  others  ;  since  each  pail  contains  a  condi- 
tion, that  it  shall  be  payable  only  when  the  others  remain  unpaid.  Now, 
when  one  of  the  set  is  protested  for  non-acceptance,  and  due  notice  is  given 
to  an  indorser,  and  on  the  trial  of  an  action  brought  against  him  by  the 
indorsee,  the  same  bill  of  the  set  on  which  the  protest  is  made,  is  produced, 
that  hsprimd  facie  proof  of  his  being  responsible  thereon.  Either  of  the  set 
may  be  presented  for  acceptance,  and,  if  not  accepted,  a  right  of  action 
presently  arises,  upon  due  notice,  against  all  the  antecedent  parties  to  the 
bill,  without  any  others  of  the  set  being  presented  ;  for  it  is  by  no  means 
necessary,  that  all  the  parts  should  be  presented  for  acceptance,  before  a 
right  of  action  accrues  to  the  holder.  Under  such  circumstances,  it  is 
properly  a  matter  of  defence  on  the  other  side,  to  show  either  that  some 
other  bill  of  the  set  has  been  presented  and  accepted,  or  paid  ;  or  that  it  has 
been  presented  at  an  earlier  time  and  dishonored,  and  due  notice  has  not 
been  given  ;  or  that  another  person  is  the  proper  holder,  and  has  given 
notice  of  his  title  to  the  party  sued  ;  or  that  some  other  ground  of  defence 
exists,  which  displaces  the  primd  facie  title  made  out  by  the  plaintiff.  The 
law  will  not  presume,  that  the  other  bills  of  the  set  have  been  negotiated  to 
other  persons,  merely  because  they  are  not  produced.  And  the  indorser  is 
not  put  to  any  hazard  or  peril,  by  the  non-production  of  them  ;  since,  like 
the  acceptor,  if  he  once  pay  the  bill,  without  notice  of  any  superior  adverse 
claim,  by  a  negotiation  of  another  of  the  set,  to  another  party,  he  will  be 
completely  exonerated.  On  the  other  hand,  great  inconveniences  might  arise 
from  compelling  the  plaintiff  to  produce  the  other  parts  of  the  set,  or  to 
account  for  their  non-production  ;  as  he  might  not  be  able  satisfactorily 
to  prove  that  they  had  not  been  negotiated,  or  that  they  had  been  lost.  In 
short,  if  the  plaintiff,  before  he  could  recover,  were  required  to  produce  or 
to  account  for  all  the  parts  of  the  set,  he  would  be  obliged,  in  every  case 
where  the  bills  had  been  transmitted  by  different  conveyances  abroad,  to 
arm  himself  with  proofs  of  every  stage  of  their  route  and  progress,  until 
they  should  come  back  again  into  his  hands,  as  preliminaries  to  his  right  to 
recover,  upon  their  being  dishonored.     Such  a  requirement  would  create 
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most  serions  embarrassmeDts  in  all  commercial  transactioDS  of  this  sort ;  and 
instead  of  bills  drawn  in  sets  being  a  public  convenience,  they  would  be 
^  ,  greatly  obstructed  *in  their  negotiability,  since  the  rights  and  the 
J  remedies  of  the  holder  might  be  materially  impaired  thereby.  We 
are,  therefore,  of  opinion,  that  the  question  upon  which  the  judges  of  the 
circuit  court  were  opposed,  ought  to  be  anwered  in  the  affirmative  ;  and  we 
shall  send  a  certificate  to  the  court  accordingly. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Mississippi,  and  on 
the  point  and  question  on  which  the  judges  of  the  said  circuit  were  opposed 
in  opinion,  and  which  was  certified  to  this  court  for  its  opinion,  agreeable 
to  the  acts  of  congress  in  such  case  made  and  provided  ;  and  was  argued  by 
counsel  :  On  consideration  whereof,  it  is  the  opinion  of  this  court,  that  the 
plaintiffs  in  this  case  could  recover  upon  the  second  of  a  foreign  bill  of 
exchange,  which  was  protested  for  non-acceptance,  with  the  protest  thereto 
attached,  without  producing  the  first  of  the  same  set,  or  accounting  for 
its  non-production.  Whereupon,  it  is  ordered  and  adjudged  by  this  court, 
that  it  be  so  certified  to  the  said  circuit  court  accordingly. 


♦209]     *JoHN  F.   Stein,  Plaintiff  in   error,  v.  William  Bowman  and 
others,  Defendants  in  error. 

.Evidence. — Consular  certificate. — Hearsay, — Pedigree. — Husband  and- 

wife  as  witnesses. — Depositions. 

Certain  German  documents  were  offered  in  evidence  by  the  plain tiif,  in  the  district  court  of 
Louisiana,  for  the  purpose  of  using  such  parts  of  them  as  contained  depositions  which  related 
to  the  pedigree  of  the  plaintiff,  which  were  overruled  by  the  district  court,  on  the  ground  that 
they  were  not  duly  authenticated.  In  the  case  of  Church  v.  Hubbart,  2  Cranch  187,  this  court 
held,  that  the  certificate  of  a  consul,  under  his  consular  seal,  is  not  a  sufficient  authentication 
of  a  foreign  law,  to  make  it  evidence  ;  it  not  being  one  of  his  consular  functions  to  grant  such 
certificates ;  and  also,  that  the  proceedings  of  a  foreign  court,  under  the  seal  of  a  person  who 
styled  himself  the  secretary  of  foreign  affairs  in  Portugal,  was  not  evidence ;  on  the  prmciples 
of  this  case,  the  circuit  court  very  properly  rejected  the  depositions  offered.  The  certificate 
and  seal  of  the  minister-resident  for  Great  Britain,  from  Hanover,  is  not  a  proper  authentica- 
tion of  the  proceedings  of  a  foreign  court,  or  of  the  proceedings  of  an  officer  authorized  to  take 
depositions  ;  it  is  not  connected  in  any  way  with  the  functions  of  the  minister ;  his  certificate 
and  seal  could  only  authenticate  those  acts  which  are  appropriate  to  his  office. 

The  only  mode  in  which  depositions  can  be  taken  in  a  foreign  country,  is  under  a  commission. 

No  rule  is  better  established,  than  that  a  party  cannot  be  a  witness  in  his  own  case. 

The  objection  to  the  competency  of  a  party  to  a  suit  as  a  witness,  does  not  arise  so  much  from 
the  small  pecuniary  liability  to  the  payment  of  the  costs,  as  from  that  strong  bias  which  every 
party  to  a  suit  must  naturally  feel,  and  this  influence  is  not  the  less  dangerous,  if  the  party 
be  unconscious  of  its  existence  ;  every  individual  who  prosecutes  or  defends  a  suit,  is,  in  the 
nature  of  things,  disposed  to  view  most  favorably  his  own  side  of  the  controversy,  and,  with 
no  small  prejudice,  the  side  of  his  adversary.  To  admit  a  party  on  the  record,  under  any  cir- 
cunutances,  to  be  sworn  as  a  witness  in  chief,  would  be  attended  with  great  danger ;  it  would 
lead  to  perjuries,  and  the  most  injurious  consequences,  in  the  administration  of  justice. 

From  necessity,  in  cases  of  pedigree,  hearsay  evidence  is  admissible ;  but  this  rule  is  limited  to 
the  members  of  the  family,  who  may  be  supposed  to  have  known  the  relationship  which 
existed  in  the  different  branches ;  the  declaration  of  these  individuals,  they  being  dead,  may 
be  given  in  evidence  to  prove  predigree.  And  so  is  reputation,  which  is  the  hearsay  of  those 
who  may  be  supposed  to  have  known  the  fact,  handed  down  from  one  to  another,  evidence. 
Ab  evidence  of  this  description  must  vary  with  the  circumstances  of  each  cafie,  it  is  difficult,  if 
not  impracticable,  to  deduce  from  the  books  any  precise  and  definite  rule  on  the  snbject. 

184 


1889] 


OF  THE  UNITED  STATES. 

Stein  y.  Bowman. 


208 


It  is  not  ererj  statement  or  tradition  in  a  family,  that  can  be  admitted  as  evidence ;  the  tradi- 
tion must  be  from  persons  having  such  a  connection  with  the  partj  to  whom  it  relates,  that  it 
is  natural  and  liltelj,  from  their  domestic  habits  and  connections,  thej  are  spealting  the  truth, 
and  that  they  could  not  be  mistaken. 

The  declarations  oifered  as  evidence  were  made  subsequent  to  the  commencement  of  the  contro- 
versy, and,  in  fact,  after  the  suit  was  commenced.  It  would  be  extremely  dangerous  to  receive 
hearsay  declarations  in  evidence,  respecting  any  matter,  after  the  controversy  has  commenced  ; 
this  would  enable  a  party,  by  ingenious  contrivances,  to  manufacture  evidence  to  sustain  his 
cause.  It  is  therefore,  essential,  when  declarations  are  offered  as  evidence,  that  they  should 
have  been  made  before  the  controversy  originated  ;  and  at  a  time,  and  under  circumstances, 
when  the  person  making  them  could  have  no  motion  to  misrepresent  the  facts. 

It  is  a  general  rule,  that  neither  husband  nor  wife  can  be  a  witness  for  or  against  each  other ; 
this  rule  is  subject  to  some  exceptions,  as  when  the  husband  commits  an  offence  against  the 
person  of  his  wife. 

The  husband  and  wife  may  be  called  as  witnesses  in  the  same  case,  and  if,  in  their  statement  of 
facts,  they  should  contradict  each  other,  that  would  not  destroy  the  competency  of  either ;  it 
would  not  follow,  from  such  contradiction,  that  either  was  guilty  of  perjury.  And  in  some 
cases,  the  wife  may  be  a  witness,  under  peculiar  circumstances,  where  the  husband  may  be 
interested  in  the  question,  and  to  some  extent,  in  the  event  of  the  cause. 

*The  wife  cannot  be  a  witness  to  criminate  her  husband,  or  to  state  that  which  she  has  tmoiq 
learned  from  him  in  their  confidential  intercourse.  The  rule  which  protects  the  domes-  *' 
tic  relations  from  exposure,  rests  upon  considerations  connected  with  the  peace  of  families ; 
and  it  is  considered,  that  this  principle  does  not  afford  protection  to  the  husband  and  wife, 
while  they  are  at  liberty  to  invoke  it  or  not,  at  their  discretion,  when  the  question  is  ptx>- 
pounded,  but  it  renders  them  incompetent  to  disclose  facts  in  evidence,  in  vi  jlution  of  the 
rule.  The  husband  being  dead,  does  not  weaken  the  principle :  it  would  seem  rather  to 
increase  than  lessen  the  force  of  the  rule.' 

To  sustain  a  claim  to  the  admission  of  the  deposition  of  a  witness  in  evidence,  the  affidavit  of  a 


1  It  has  been  decided,  in  Pennsylvania,  that 
on  the  trial  of  a  man,  charged  with  adultery, 
the  husband  of  the  alleged  particeps  crimini» 
is  not  a  competent  witness  for  the  prosecution. 
Commonwealth  «.  J.  F.,  12  W.  N.  0.  108; 
Commonwealth  v.  Gordon,  2  Brewst.  569.  And 
also,  that  a  wife  cannot  be  a  witness  against 
another  woman,  charged  with  fornication  with 
the  husband  of  the  former.  Commonwealth  v. 
Sbriver,  MS.  These  cases  were  decided  on  the 
authority  of  Rex  v.  Clivigcr,  2  T.  R.  268,  and 
Broughton  v.  Harper,  2  Ld.  Raym.  762.  But 
in  Commonwealth  v.  Reid,  8  Phila,  886,  it  was 
ruled,  in  an  exhaustive  consideration  of  the  au- 
thorities, that  a  wife  is  a  competent  witness 
against  a  person  accused  of  producing  an  abor- 
tion upon  her,  at  her  husband^s  procurement. 
In  the  latter  case,  the  leanied  judge  labors  to 
show  that  the  case  of  Rex  v.  Cliviger  has  been 
overruled,  and  is  not  law.  But  it  is  remarkable, 
that  in  none  of  these  cases  is  Stein  v.  Bowman 
cited  or  considered,  in  which  Rex  v.  Cliviger  is 
approved,  though  not  to  its  full  extent.  In  that 
case,  the  court  of  king^s  bench  decided,  that  in 
no  case  shall  a  wife  be  permitted  to  give  evi- 
dence tending  to  criminate  her  husband ;  and 
therefore,  that  in  a  settlement  case,  where  a  mar- 
riage  in  fact  has  been  proved  t>etween  two  pau- 
pers, the  first  wife  of  the  husband  is  not  a 
competent  witness  to  prove  a  former  marriage 


with  him,  because  such  evidence  shows  him  to 
have  been  gtiilty  of  bigamy.  And  the  same 
principle  was  involved  in  the  case  of  Broughton 
V.  Harper,  2  Ld.  Raym.  762.  It  is  admitted, 
that  the  rule  was  laid  down  too  broadly  in  Rex 
V.  Cliviger,  but  then  it  is  to  be  remembered,  that 
that  was  a  settlement  case,  not  a  criminal 
prosecution.  See  also.  State  v.  Gardner,  1 
Root  486,  and  Sute  v.  Welch,  26  Maine  80. 
The  result  of  the  authorities  seems  to  be,  that  a 
wife  may  be  received  to  prove  facts  going  to 
show  the  criminality  of  the  husband,  provided 
her  testimony,  thus  given,  will  not  be  evidence 
to  affect  him  m  a  subsequent  prosecution  for 
the  offence.  Van  Cort  v.  Van  Cort,  4  £dw. 
Ch.  624.  In  that  case,  however,  the  learned 
vice-chancellor  says,  that  it  might  involve  con- 
sequences of  too  serious  a  character  to  domestic 
peace,  to  adopt  the  rule  in  all  cases.  Id.  And 
in  Commonwealth  v.  J,  F.,tU  supra^  the  court 
say :  *'*'  It  is  essential  to  the  happiness  of  social 
life,  that  th«  confidence  subsisting  between  hus- 
band and  wife  should  be  sacredly  protectid  and 
cherished,  in  its  most  unlimited  extent,  and 
that  to  break  down  or  impair  the  great  prin- 
ciples which  protect  the  sanctities  of  that  rela- 
tion, would  be  to  destroy  the  best  solace  of 
human  existence."  The  authority  of  Common- 
wealth V.  Reid  is,  therefore,  a  question  of  great 
doubt. 
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person  who  represented  himself  to  be  the  agent  of  the  plaintiff,  stated,  that  the  witness  had 
left  Loaiaiana,  before  the  commencement  of  the  suit,  and  ascended  the  Mississippi,  with  the 
intention  of  going  to  Ohio  ;  and  that  since  then,  the  person  who  made  the  aflSdavit  had  not 
heard  from  him,  although  he  had  made  inquiries.  This  does  not  amount  to  that  degree  of 
diligence  which  the  law  requires,  to  introduce  seoondarj  evidence. 

Ebbob  to  the  District  Court  for  the  Eastern  District  of  Louisiana.  In 
the  district  court  of  the  eastern  district  of  Louisiana,  on  the  8th  day  of 
April  1836,  Johann  Frederick  Stein,  an  alien  and  a  subject  of  the  king  of 
Hanover,  presented  a  petition,  stating  that  he  was  the  sole  and  lawful  heir 
of  Nicholas  Stein,  or  sometimes  called  Nicholas  Stone,  who  had  died  some 
time  before,  in  the  parish  of  St.  Tammany,  in  the  state  of  Louisiana.  The 
petition  prayed,  that  William  Bowman,  who  had  been  appointed  curator  of 
the  estate  of  the  deceased  Stein,  by  the  proper  tribunal,  should  be  decreed 
to  account  for  the  estate  and  effects  received  by  him,  and  to  deliver  to  the 
petitioner  the  property  of  the  succession,  which  had  not  been  sold,  and  to 
pay  to  him  the  amount  in  his  hands.  The  answer  of  William  Bowman,  the 
curator,  denied  that  the  petitioner,  Johann  Frederick  Stein,  was  the  heir  or 
related  to  the  deceased  Nicholas  Stein  or  Stone ;  and  averred,  that  the  claim 
was  interposed  to  vex  and  harass  the  respondent,  and  the  true  heirs  of 
Nicholas  Stein. 

Afterwards,  Andreas  Stein,  residing  in  the  kingdom  of  Hanover,  pre- 
sented a  petition  to  the  district  court,  stating,  that  in  April  1834,  he  had 
applied  to  the  court  of  probate  of  New  Orleans,  claiming  the  succession  to 
Nicholas  Stein,  as  the  heir  of  the  deceased,  and  that  by  the  unjust  inter- 
ference of  Johann  Frederick  Stein,  he  had  been  prevented  recovering  the 
same.  Subsequently,  Johann  Stein,  Anna  Sophia  Stein,  wife  of  Mathias 
AhreuH,  and  Luer  Stein,  a  minor,  assisted  by  his  curator  or  trustee,  and  by 
his  guardian,  all  of  the  kingdom  of  Hanover,  filed  their  petition  in  the  cir* 
cuit  court,  stating  that  they  were  the  only  heirs  of  Nicholas  Stein,  and  that 
in  1835,  they  had  instituted  a  suit  against  William  Bowman,  which  suit 
was  still  pending.  They  averred,  that  the  claim  of  Johann  Frederick  Stein 
was  fraudulent,  and  that  he  was  not  the  heir  of  Nicholas  Stein,  as  he  alleged. 
They  prayed  leave  to  intervene  in  the  suit,  and  stated,  that  William  Bow- 
man was  a  mere  stakeholder.  William  Bowman  afterwards  filed  a  petition 
in  the  district  court,  setting  forth  that  individuals  belonging  to  three  differ- 
ent families,  the  petitioners,  pretended  to  be  the  nearest  relations  of  the  late 
*2ii7  ^^<^^^l^s  *Stein,  and  to  be  entitled  to  his  estate  ;  and  he  asked,  as 
^  he  was  only  a  stakeholder,  that  the  parties  contesting  the  claims  of 
each  other  might  be  called  in  to  take  cognisance  of  this  suit,  and  defend 
him  against  it.  The  petitioner,  Johann  Frederick  Stein,  put  in  a  general 
replication  to  each  of  the  petitions  of  intervention. 

The  case  was,  on  the  application  of  William  Bowman,  referred  to  a  jury, 
and  on  the  dd  of  March  1837,  it  came  on  for  trial ;  and  the  jury  found  a 
verdict  for  the  defendant.  On  the  trial  of  the  cause,  bills  of  exception  were 
signed  by  the  court  to  the  decisions  of  the  court,  on  points  arising  during 
the  trial  of  the  cause. 

The  affidavit  of  John  Rist  was  laid  before  the  court,  stating,  that  he  had 
made  diligent  inquiry  for  Francis  Stuffle,  whose  deposition  was  taken  in  the 
cause  in  the  parish  court,  between  the  plaintiff  and  Bowman  ;  *'  that  he  was 
unable  to  find  him,  and  had  been  informed,  and  truly  believed,  he  was  dead  ; 
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this  iDformatioD  had  been  derived  from  those  who  knew  him."  The  deposi- 
tion also  stated,  that  Nicholas  Mouzat,  whose  testimony  was  taken  in  the 
same  cause,  left  Louisiana,  before  the  commencement  of  this  suit,  and 
ascended  the  Mississippi,  with  the  intention  of  going  to  the  state  of  Ohio  ; 
that  he  had  not  since  heard  from  him,  although  he  had  made  inquiries  for 
him.  The  deposition  of  Francis  Stuffle  was  then  offered  in  evidence  by 
the  plaintiff,  and  was  admitted  by  the  court ;  to  which  the  defendant  ex- 
cepted. 

The  defendant  called  the  wife  of  Francis  Stuffle,  he  being  dead,  to  prove 
that  her  husband  had  been  bribed  by  John  Rist  to  give  evidence  in  the 
case ;  and  also  to  prove,  he  had  frequently  told  her,  he  knew  nothing  of 
the  plaintiff,  or  of  Nicholas  Stein.  The  plaintiff  objected  to  the  admission 
of  the  witness ;  but  the  court  allowed  her  to  be  sworn,  and  she  gave  her 
testimony.     The  plaintiff  excepted. 

The  plaintiff  then  offered  in  evidence  certain  German  documents,  to 
prove  the  pedigree  of  the  petitioner,  which  were  rejected  by  the  court,  as 
not  being  sufficiently  authenticated  ;  and  to  this  rejection,  the  plaintiff 
excepted.  The  depositions  which  were  taken,  and  which  were  in  the  Ger- 
man language,  were  not  signed  by  the  deponents ;  and  at  the  end  of  each 
deposition,  it  was  stated,  that  each  of  the  witnesses  assented  to  the  same. 
A  magistrate  of  the  place  certified  to  this  fact,  and  this  was  attested  under 
his  seal  by  the  ^'  Royal  British  Hanoverian  Landrostey  ;"  and  his  signature 
is  attested  under  his  seal,  by  the  "Royal  British  Hanoverian  Minister 
Residentis." 

The  defendant,  William  Bowman,  was,  during  the  trial,  admitted  as  a 
witness  by  the  court,  to  testify  as  to  the  merits  of  the  controversy.  The 
plaintiff  excepted  to  his  admission. 

The  court  refused  to  admit  Stultz  as  a  witness  for  the  plaintiff, 
to  prove  that  he  had  been  in  Hanover  the  preceding  summer,  and  r^.„-„ 
there  heard  from  many  old  persons  of  whom  he  inquired,  that  the  ^ 
plaintiff  was  the  brother  of  Nicholas  Stein.  The  witness  stated,  that  he  had 
gone  to  Germany  for  the  purpose  of  taking  a  deposition  :  the  court  were  of 
opinion,  that  the  depositions  of  those  persons  should  have  been  taken. 

The  plaintiff  prosecuted  this  writ  of  error. 

The  case  was  submitted  to  the  court,  on  printed  arguments,  by  Crittenden, 
for  the  plaintiff  in  error ;  and  by  Garland,  for  the  defendant. 

Crittenden,  for  the  plaintiff  in  error,  stated,  that : — The  plaintiff,  J.  F. 
Stein,  insists,  that  the  court  erred  in  all  the  opinions  and  decisions  excepted 
on  his  part,  and  has  prosecuted  a  writ  of  error,  to  reverse  the  judgment 
rendered  against  him.  A  decision  by  this  court,  on  all  the  questions 
presented  by  these  bills  of  exceptions,  will  probably  be  necessary  to  the 
proper  final  disposition  of  the  case  in  the  court  below,  and  therefore,  they 
are  all  insisted  upon,  and  submitted  to  this  court.  If  the  single  object  was 
merely  a  reversal  of  the  judgment,  it  is  supposed,  that  errors  obvious  and 
sufficient  for  the  purpose  are  made  manifest  by  the  bills  of  exception.  From 
the  first  exception,  it  appears,  that  the  court  permitted  Bowman,  the 
defendant,  to  become  a  witness  in  his  own  case ;  and,  in  the  second,  that  a 
woman  was  permitted  to  violate  the  sacred  confidence  and  intimacy  of 
married  life,  by  giving  testimony  to  betray  and  criminate  her  deceased 
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hnsband.  The  law  oondemns  it.  2  Stark,  on  Evid.,  part  4,  page  705,  Ao.^  and 
700,  &o. 

Garland^  for  the  defendant  in  error. — ^Nicholas  Stein,  generally  called 
and  known  as  Nicholas  Stone,  died  in  the  parish  of  St.  Tammany,  Louisiana, 
in  the  year  1 833,  leaving  an  estate  estimated  to  be  worth  about  t25,000.  In 
October  1833,  Bowman,  one  of  the  present  defendants,  was  appointed  by  the 
proper  tribunal,  curator  of  the  estate,  and  took  upon  himself  the  administra- 
tion. The  plaintiff  alleges,  that  Nicholas  Stein  died  without  leaving  either 
legal  ascendants,  descendants,  or  collaterals,  except  himself ;  and  that  he  is 
the  only  brother  and  sole  heir.  That  the  term  allowed  by  law  to  Bowman 
to  administer  the  estate  has  expired,  and  he  is  entitled  to  the  whole  of  it. 
He,  therefore,  asks  for  an  account  and  payment  of  the  amount  that  has  been 
received.  Bowman  denies  positively  that  the  plaintiff  is  the  brother  or  any 
relation  of  Nicholas  Stein,  deceased  ;  and  says  that  his  claim  to  the  estate 
is  unfounded  and  fraudulent,  and  intended  to  defraud,  vex  and  harass  him 
and  the  real  heirs. 

Andrew  Stein  intervenes  in  the  suit,  and  alleges,  he  is  the  nearest  of 
^  ,  kin,  and  sole  heir  of  Nicholas  Stein,  and  claims  the  estate  ;  *and  that 
^  he  has  instituted  a  suit  in  one  of  the  state  tribunals,  to  wit,  the  probate 
court  of  the  parish  of  St.  Tammany,  to  recover  it ;  which  suit  was  then,  and 
is  now  pending.  Johann  Stein,  Anna  Sophia  Stein,  wife  of  Mathias  Ahreus, 
and  Luer  Stein,  a  minor,  also  intervene  in  the  suit ;  and  say  they  are  the 
only  heirs  of  Nicholas  Stein,  and  claim  the  estate.  In  answer  to  all  these 
petitions.  Bowman,  the  defendant,  answers,  that  he  is  merely  a  stakeholder  ; 
that  he  has  three  suits  pending  against  him  to  recover  the  same  property,  to 
wit,  the  case  now  on  trial,  and  two  suits  in  St.  Tammany.  The  plaintiff  and 
appellant  answers  the  two  petitions  of  intervention,  and  takes  issue  with  the 
parties  named  in  them,  as  to  their  claims  to  be  recognised  as  heirs. 

Nicholas  Stein,  it  appears  from  the  testimony,  came  to  the  United  States 
about  thirty  years  previous  to  his  death,  from  the  kingdom  of  Hanover. 
After  his  arrival,  he  never  heard  from  any  of  his  relations,  or  did  he  ever  j 

have  any  intercourse  with  them,  except  writing  one  letter,  which  is  in  the  . 

possession  of  one  of  the  interpleaders,  addressed  to  him  as  a  brother.  The 
record  shows  that  a  man  named  Rist  (who  is  a  gambler  in  Louisiana)  is  the  | 

person  who  is  proceouting  this  claim  in  the  name  of  the  plaintiff  and  appel- 
lant. We  allege  it  is  fraudulent,  and  is  attempted  to  be  sustained  by  per- 
jury ;  and  that  Rist  is  the  party  really  interested. 

It  also  very  satisfactorily  appears,  that  a  suit  was  instituted,  in  18-^4,  by  | 

the  appellant,  or  rather  by  Rist,  in  his  name,  in  the  probate  court  of  the 
parish  of  St.  Tammany,  against  the  appellees,  to  recover  this  same  property. 
This  was  in  the  parish  where  Nicholas  Stein  had  resided  many  years  pre- 
vious to  his  death,  and  where  all  the  circumstances  relating  to  his  affairs 
were  known.  That  suit  was  decided  against  the  plaintiff,  on  the  merits. 
He  took  an  appeal  to  the  supreme  court  of  the  state,  where  ^very  point 
taken  in  the  inferior  court,  and  decided  upon  in  the  course  of  the  trial,  was 
affirmed  ;  but  that  tribunal  set  aside  the  final  judgment  on  the  merits,  with* 
out  giving  any  reason  for  so  doing,  and  entered  up  a  judgment  of  nonsuit. 
The  cause  was  tried  by  a  jury,  and  after  an  investigation  of  three  days,  a 
general  verdict  was  rendered  in  favor  of  the  defendant,  on  the  4th  of  March 
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1837.  On  the  11th  of  March  1837,  the  plaintiff,  in  an  informal  manner, 
moved  the  court  for  a  new  trial,  on  various  grounds  ;  which  motion  was 
rejected,  because  not  asked  for  within  the  delay  prescribed  by  law  and  the 
rules  of  the  court.  It  will  not  be  denied,  that  so  far  as  all  questions  of  prac- 
tice are  involved,  that  the  laws  of  the  state  of  Louisiana,  and  the  decisions 
of  its  courts,  are  to  govern  in  the  courts  of  the  United  States.  (4  U.  S. 
Stat.  62.) 

In  this  case,  a  new  trial  cannot  be  awarded,  aud  the  cause  remanded, 
even  if  the  court  should  be  of  opinion  there  was  error  in  the  decision  of  any 
of  the  points  made  in  the  district  court ;  because  *the  appellant  has  r«oi4 
abandoned  or  lost  the  right  he  may  have  had  to  have  his  case  revised  *- 
or  examined  in  that  way.  A  new  trial  being  one  of  the  modes  prescribed 
by  law  of  having  a  judgment  revised  or  re-examined,  if  the  party  does  not 
avail  himself  of  it  in  the  manner  and  within  the  time  directed,  he  can  no 
more  have  that  benefit  than  he  could  that  of  an  appeal,  if  he  had  not  taken 
it  within  the  time  and  in  the  manner  directed  by  law.  Louisiana  Code  of 
Pract.  art.  566-7  ;  4  Mart.  (N.  S.)  632.  The  manner  of  applying  for  a  new 
trial,  and  the  time  within  which  the  application  must  be  made,  is  specially 
and  particularly  described  ;  and  the  appellant  has  not  complied  with  the  law 
in  a  single  particular.     Louisiana  Code,  art.  668-61. 

Taking  it  for  granted,  that  the  court  will  not  remand  the  cause,  it  must 
be  examined  on  its  merits  ;  and  it  is  submitted,  whether  there  are  sufficient 
grounds  to  set  aside  the  verdict  of  the  jury,  and  reverse  the  judgment?  The 
law  of  the  case  is  very  plain,  if  the  plaintiff  has  sustained  his  allegations  by 
proof.  Is  he  the  sole  relative  in  the  ascending,  descending  or  collateral  line 
to  Nicholas  Stein,  deceased  ?  If  he  is,  there  is  an  end  of  the  question.  Is 
there  enough  on  the  record,  to  satisfy  the  court  that  he  is,  even  admitting 
all  the  evidence  rejected  in  the  court  below  ?  It  is  not  sufficient,  the  plain- 
tiff should  show  he  is  a  brother  ;  but  before  he  can  claim  the  whole  estate, 
he  must  show  the  father  and  mother  of  Nicholas  Stein  are  dead.  If  both  or 
either  of  them  are  alive,  the  brother  cannot  inherit  the  whole  estate  ;  because, 
in  Louisiana,  ascendants  inherit  as  well  as  brothers  and  sisters.  Ascendants 
are  what  are  called  forced  heirs,  and  like  descendants,  cannot  be  disinherited 
even  by  testament,  but  for  cause.  Fathers  or  mothers  do  not  entirely 
exclude  brothers  or  sisters,  or  their  descendants  ;  but  before  these  last  can 
inherit  solely,  they  must  show  no  forced  heirs  are  living.  Louisiana  Code, 
art.  883,  899,  907-8,  1481-2  ;  12  Mart.  390. 

As  to  the  plain tiff^s  first  bill  of  exception,  it  is  not  necessary  to  say  any- 
thing. It  is  taken  to  the  admission  of  Bowman's  affidavit,  offered  for  the 
purpose  of  affecting  the  jurisdiction  of  the  court  ;  and  as  the  court  after- 
wards decide  that  the  exception  to  the  jurisdiction  was  made  too  late, 
there  is  no  necessity  for  it,  unless  the  court  shall  consider  it  in  connection 
with  the  defendant's  third  bill  of  exception. 

The  second  bill  of  the  plaintiff  is  taken  to  the  rejection  of  certain  docu- 
ments in  the  German  language.  These  are  the  same  papers  that  were 
offered  in  evidence  in  the  first  suit  of  the  probate  court,  rejected  by  it,  and 
that  decision  affirmed  by  the  supreme  court  of  the  state  of  Louisiana.  It 
is  sufficient  to  refer  to  that  decision,  and  the  decisions  therein  referred 
to. 

*The  plaintiff's  third  bill  is  to  the  admission  of  Bowman  as  a  [*216 
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witness.  The  bill  does  not  specify  any  particalar  objection,  which  it 
certainly  ought  to  do,  and  the  court  is  left  to  conjecture  the  ground  of 
exception.  No  objection  to  the  defects  in  the  bill  are  intended  to  be  waived; 
on  the  contrary,  we  insist  on  all  the  legal  exceptions  to  it.  It  is  supposed, 
the  objection  to  Bowman  is  that  he  is  a  party  on  the  record.  But  the  court 
will  recollect,  he  has  no  personal  interest  in  the  case.  He  is  a  mere  stake- 
holder, ready  to  deliver  any  property  or  money  he  has  in  possession  to  who- 
ever is  legally  entitled  to  receive  it.  The  plaintiff  has  never  been  recog- 
nised as  an  heir.  If  he  had  been,  and  then  Bowman  refused  to  pay  over, 
the  case  would  be  different.  As  to  the  recognition  of  heirs  and  their  rights, 
before  and  after,  the  court  is  respectfully  referred  to  the  Louisiana  Code. 
Louisiana  Code  of  Pract.  art.  1000-4,  and  the  amendment  at  page  348. 
Bowman  is  not  individually  liable  for  costs,  until  the  plaintiff  shall  be  recog* 
nised  as  heir,  and  he  has  put  him  in  delay  ;  until  then,  he  is  the  representa- 
tive of  all  persons  interested,  and  the  costs  are  paid  out  of  the  estate.  As 
a  stakeholder.  Bowman  is  a  competent  witness. 

The  plaintiff's  fourth  bill  is  to  the  f-ejection  of  Stultz  as  a  witness.  The 
court  was  certainly  correct  in  rejecting  his  testimony.  The  ca^es  in  which 
hearsay  testimony  is  admitted  are  all  specified.  They  are  exceptions  to  a 
general  rule,  and  the  counsel  for  the  appellant  must  show  that  this  is  one 
of  the  exceptions.  It  will  be  difficult,  it  is  believed,  to  convince  the  court 
that  the  authority  referred  to  will  authorize  the  reception  of  the  evidence 
of  this  witness.  The  persons  whose  declarations  are  to  be  stated,  are  alive. 
It  is,  besides,  shown  to  the  court,  that  the  plaintiff  or  appellant  has  alleged 
that  he  had  documentary  evidence  of  his  being  the  heir,  and  that  he  offered 
it  in  evidence,  but  it  was  rejected,  because  not  presented  in  a  legal  shape. 
Ancient  boundaries  and  pedigree  may  sometimes  be  proved  by  tradition, 
and  the  common  understanding  of  all  persons ;  but  affinity  and  the  relation- 
ship of  collateral  heirs  do  not  come  within  the  rule. 

The  plaintiff's  fifth  bill  is  to  the  admission  of  Mrs.  Stupfel,  or  Stuffle,  to 
testify  as  a  witness.  There  is  no  known  law,  that  prohibits  man  and  wife 
from  giving  testimony  in  a  cause  between  third  persons,  or  prohibits  the 
wife  from  contradicting  the  husband,  or  proving  any  other  facts  she  may 
know.  She  cannot  testify  for  or  against  him  in  a  suit  in  which  be  is  a  party, 
or  interested. 

The  plaintiff's  sixth  bill  of  exception  is  to  the  rejection  of  a  deposition 
of  a  witness  named  Monzat,  which  had  been  taken  under  a  commission 
issued  in  the  suit,  in  the  probate  court,  and  which  the  plaintiff  wished  to 
read  as  evidence  in  this  suit,  on  the  pretext  that  Mouzat  was  absent,  and 
♦01  Al  ^^^^^  ^^^  ^^  found.  The  judge  was  not  *sati8fied  of  his  absence  ;  it 
J  was  not  pretended  he  was  dead.  It  does  not  appear,  any  effort  was 
made  to  procure  his  attendance,  or  have  his  deposition  taken. 

The  plaintiff's  seventh  bill  of  exception  is  to  the  refusal  of  the  court  to 
award  a  new  trial,  or  to  permit  a  motion  for  it,  and  the  grounds  to  be  filed. 
The  district  judge  was  certainly  correct  in  his  opinion.  By  the  rules  of  the 
court,  the  time  had  expired,  and  the  motion  was  not  made  in  the  manner  or 
the  time  prescribed  by  law.     Louisiana  Code  of  Pract.  art.  557-61. 

If,  in  conformity  with  this  opinion,  that  the  court  cannot  send  the  cause 
back  for  a  new  trial,  and  it  shall  proceed  to  investigate  the  merits,  it  will  not 
perhaps  be  necessary  to  decide  on  any  of  the  defendants'  bills  of  exception. 
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Bat  if  the  court  should  determine  to  send  the  cause  back,  contrary  to  expee- 
tation,  or  should  it  be  considered  necessary  in  the  investigation,  it  is  not 
intended  to  waive  any  legal  ground  taken  in  them. 

The  first  exception  of  the  defendants  is  to  the  reception  by  the  district 
judge  of  a  document  called  a  deposition  de  bene  esse,  of  a  person  called  Henry 
Munget.  It  is  not  taken  by  the  authority  of  any  court,  nor  is  any  notice 
given  to  the  defendants  of  its  being  taken.  As  to  the  first  ground  taken  in 
the  bill,  see  Louisiana  Code  of  Pract.  art.  424-31,  <fec.,  also,  amendment, 
page  156.  As  to  the  second  and  third  grounds,  it  is  not  necessary  to  produce 
authorities.  The  fourth  is  settled  by  the  decision  given  in  the  supreme 
court  of  Louisiana,  in  this  case  already  referred  to. 

The  defendant's  second  exception  is  to  the  admission  of  the  deposition 
of  Francis  Stupfel  or  Stufile.  As  to  first  and  third  grounds,  in  is  sufficient 
to  refer  again  to  the  case  between  these  parties  in  the  supreme  court  of 
Louisiana.  As  to  the  second,  a  reference  is  made  to  Code  of  Practice,  art. 
430-5,  &o. 

The  verdict  of  the  jury  has  negatived  every  allegation  of  the  plaintiff 
that  he  is  a  brother  or  heir  of  Nicholas  Stein,  deceased  ;  and  it  is  presumed 
the  court  will  not  disturb  it. 

Mr.  Oarland  also  submitted  an  additional  printed  argument.  He  stated, 
that  as  to  the  plaintiff's  third  bill  of  exception,  he  would  refer  the  court  to 
4  Mart.  (N.  S.)  21  ;  and  also  to  page  72  of  the  same  volume,  and  10  Mart. 
637,  as  applicable  to  the  point  under  consideration,  and  to  several  others  in 
the  case.  The  court  are  asked  to  attend  particularly  to  what  Bowman  states 
in  his  affidavit :  it  is,  that  Rist  is  the  real  party,  having  purchased  all  the 
rights  of  Stein,  the  plaintiff,  and  he  could  prove  it  by  witnesses  who  are 
named  in  the  affidavit,  who  were  afterwards  introduced,  and  actually  did 
prove  it.  The  facts  stated  by  Bowman  having  been  proved  by  other  legal 
testimony,  the  bill  ought  not  to  be  noticed.     5  Mart.  213. 

Bowman  is  competent  to  testify  as  to  the  identity  or  relationship  of 
Stein,  the  plaintiff,  in  a  case  where  several  are  claiming  the  property  ,«oi>7 
*in  his  possession.  It  is  a  matter  of  no  concern  to  him,  who  is  re-  1- 
oognised  as  the  heir.  He  has  to  pay  to  whoever  shall  recover.  The  costs 
are  paid  out  of  the  estate.  His  commissions,  as  curator,  are  neither  increased 
nor  diminished,  nor  has  he  any  interest  in  the  event  of  the  suit  which  will 
disqualify  him«  The  case  would  be  different,  were  a  stranger  claiming  some- 
thing of  the  curator  as  a  debt,  or  if  he  were  claiming  a  debt,  or  the  benefit 
of  a  contract.  The  effect  of  his  evidence,  then,  would  be  to  increase  or 
diminish  the  amount  of  the  succession,  and  consequently,  the  compensation 
of  the  curator.  Bowman  is  the  legal  agent  of  all  the  heirs,  or  those  claim- 
ing as  such,  until  some  one  is  recognised  as  heir  according  to  law.  To  tost 
the  competency  of  Bowman,  the  court  have  only  to  examine  whether  he 
will  directly  gain  or  loss  anything  by  the  event  of  this  suit.  2  Mart.  (N.  S.) 
333  ;  4  Ibid.  539  ;  3  Ibid.  11,  166. 

The  question  raised  by  the  plaintiff's  fifth  bill  of  exception  is,  whether 
the  widow  of  Francis  Stnffle  can  testify  to  what  her  deceased  husband  told 
her,  previous  to  his  death  ;  which  statement  would  go  to  discredit  his  evi- 
dence. She  is  certainly  a  competent  witness  to  testify  in  the  case,  and  the 
plaintiff  must  show  such  questions  as  are  propounded  ought  not  to  be 
answered.    Has  he  done  so  ?  By  answering  the  question,  would  she  criminate 
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her  husband,  subject  him  to  auy  penalty  or  action  of  any  kind  ?  Clearly 
not,  for  he  is  beyond  the  reach  of  any  legal  proceedings.  No  breach  of  con- 
fidence is  involved,  nor  do  the  relations  exist,  in  which  it  is  the  object  of  the 
law  to  preserve  harmony,  by  preventing  the  husband  or  wife  from  testifying 
as  to  what  one  tells  the  other.  The  authority  cited  by  the  counsel  does  not 
go  the  length  that  is  contended.  It  is  hoped  the  court  will  examine  it  par- 
ticularly, and  reference  is  made  to  the  second  English  edition  of  Starkie  on 
Evidence,  vol.  2,  p.  401-2,  and  the  authorities  there  cited. 

In  the  case  of  the  £^ing  v.  Inhabitants  of  All  Saints,  Worcester,  the  courc 
evidently  intended  to  narrow  very  much,  if  not  entirely  contradict  the  posi- 
tions previously  taken,  which  Starkie  says  were  certainly  too  extensive  and 
indefinite.  The  only  effect  of  the  evidence  of  Mrs.  Stuffle  would  be,  to  cast 
a  reflection  upon  the  memory  of  her  deceased  husband.  During  his  lifetime, 
she  might  have  been  called  to  prove  what  might  have  disgraced  him,  and  he 
might  have  been  compelled  to  answer  himself  a  question  that  would  have 
had  the  same  effect.     1  Starkie  (2d  Eng.  Ed.)  167-72,  inclusive. 

The  court  were  also  referred  to  the  opinion  of  the  supreme  court  of 
Louisiana,  in  a  suit  between  the  same  parties,  decided  on  the  2]Bt  of  March 
1836. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  case  was 

brought  originally  in  the  district  court  of  the  United  States  for  the  eastern 

district  of  Louisiana  ;  and  on  the  trial  certain  exceptions  were  taken  to  the 

*218l   '"^^°8^  ^^  ^^®  court  by  the  *plaintiff,  and  which  he  now  brings  before 

^  this  court  on  a  writ  of  error. 

The  action  was  brought  by  petition,  in  the  form  peculiar  to  the  courts 
of  Louisiana,  to  compel  the  defendant  to  render  an  account,  as  curator  of  the 
estate  of  Nicholas  Stone,  or  Stein,  deceased.  The  plaintiff  represents  him- 
self as  an  alien,  and  .is  the  only  heir-at-law  of  the  deceased.  Some  time 
after  the  defendant  had  answered  the  petition,  Johann  Stein  and  others 
filed  their  petition  of  intervention,  denying  the  statements  in  the  plain- 
tiff's petition,  and  representing  themselves  to  be  the  true  heirs  of  the 
deceased. 

The  cause  was  submitted  to  a  jury ;  and  on  the  trial,  to  sustain  his  case, 
the  plaintiff  offered  in  evidence  certain  German  documents,  for  the  purpose 
of  using  snch  parts  of  them  as  contained  the  depositions  which  related  to 
the  pedigree  of  the  plaintiff ;  which  were  overruled  by  the  court,  on  the 
ground  that  they  were  not  duly  authenticated.  And  this  constitutes  the 
first  exception. 

Several  depositions  appear  to  have  been  taken,  but  none  of  them  were 
signed  by  the  deponents.  At  the  close  of  them  it  is  stated :  "  After  the  pre- 
ceding depositions  were  read  to  the  deponents,  they  gave  their  assent  to 
them  and  approbation. 

[Seal.]  (Signed)  R  V.  D.  Bussekb. 

Seen,  for  attestation  of  the  preceding  signature  of  the  Royal  Amtsvagtey 
Burgwedel. 

Luneburg.    Royal  British  Hanoverian  Landdrostey. 

[Seal]  RuBMssir.'' 
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To  which  is  added : — ''The  subjoined  signature  of  the  Royal  Britannic 
I^nd  Bailiwick  at  Luneburg  is  hereby  attested.    Hamburg,  Sept.  lOth,  1843. 
Royal  Britannic  Hanoverian  Minister  Residentis. 

Im  Ausftrage,  by  authority.  Q.  W.  Kbkn.'* 

[Seal.] 

In  the  case  of  Church  v.  JRubbarty  2  Cranch  187,  this  court  held,  that  a 
certificate  of  a  consul,  under  his  consular  seal,  is  not  a  sufficient  authentica- 
tion of  a  foreign  law,  to  go  in  evidence ;  it  not  being  one  of  his  consular 
functions  to  grant  such  certificates.  And  also,  that  the  proceedings  of  a 
foreign  court,  under  the  seal  of  a  person  who  styles  himself  the  secretary 
of  foreign  affairs  in  Portugal,  is  not  evidence.  On  the  principle  of  this  case, 
it  would  seem,  that  the  court  very  properly  rejected  the  depositions  offered. 
The  certificate  and  seal  of  the  minister  resident  from  Great  Britain,  in  Han- 
over, is  not  a  proper  authentication  for  the  proceedings  of  a  foreign  coort, 
or  of  the  proceedings  of  an  officer  authorized  to  take  ^depositions,  r^oig 
It  is  not  connected  in  any  way  with  the  functions  of  the  minister.  '* 
His  certificate  and  seal  could  only  authenticate  those  acts  which  are  appro- 
priate to  his  offica  The  authority  to  take  the  depositions,  by  the  person 
before  whom  they  were  taken,  nowhere  appears  ;  and  it  is  not  shown,  that 
the  Royal  Britannic  Hanoverian  Land  Bailiwick,  Ruemem,  was  authorized 
to  attest,  as  he  has  done,  the  signature  of  R.  V.  D.  Bnsseke.  If  the  attesta- 
tion of  the  signature,  and  right  of  the  person  who  administered  the  oaths, 
were  duly  certified  under  the  seal  of  a  responsible  oflScer,  whose  appropriate 
duty  it  was  to  give  such  certificate,  it  might  be  received,  so  far  as  the 
authentication  goes,  as  primd  facie  evidence,  though  not  under  the  great 
seal  of  the  state.  It  may  be  proper,  however,  to  remark  (though  the  point 
was  not  raised  in  the  court  below),  that  if  the  authentication  had  been  suffi- 
cient, the  depositions  would  have  been  inadmissible,  they  not  having  been 
taken  under  a  commission  ;  which  is  the  only  mode  by  which  depositions  in 
a  foreign  country  can  be  taken. 

In  the  course  of  the  trial.  Bowman,  the  defendant,  was  admitted  as  a 
witness  by  the  court ;  and,  being  sworn,  gave  evidence  to  the  jury  respect- 
ing the  merits  of  the  ease.  And  to  this  decision  of  the  court,  overruling 
the  objection  made,  the  plaintiff  also  excepted.  No  rule  is  better  estab- 
lished, than  that  a  party,  in  an  action  at  law,  cannot  be  a  witness  in  his  own 
case.  In  the  case  of  Scott  v.  Lloyd^  12  Pet.  149,  this  court  said,  ''The 
decision  in  Pet.  C.  C.  301,  where  the  court  held  a  party  named  on  the 
record  might  be  released,  so  as  to  constitute  him  a  competent  witness,  has 
been  cited  and  relied  on  in  the  argument."  "Such  a  rule,"  the  court 
remarked,  "  would  hold  out  to  parties  a  strong  temptation  to  perjury  ;  and 
we  think  it  is  not  sustained  either  by  principle  or  authority."  Bowman 
was  a  party  on  the  record,  was  curator,  as  represented,  and  waiS  primd  facie 
liable  for  the  costs  of  suit.  But  if  there  could  have  been  a  release  for  the 
costs  executed,  or  the  money  to  cover  the  costs  had  been  paid  into  court, 
his  competency  would  not  have  been  restored.  The  objection  to  his  compe* 
tency  does  not  arise  so  much  from  the  small  pecuniary  liability  to  the  pay- 
ment of  costs,  as  from  that  strong  bias  which  every  party  to  a  suit  must 
naturally  feel.  And  this  influence  is  not  the  less  dangerous,  if  the  party  be 
unconscious  of  its  existence.  Every  individual  who  prosecutes  or  defendf 
a  suit  is,  in  the  nature  of  things,  disposed  to  view  most  favorably  his  own 
13   Put. — m  "*• 
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side  of  the  controversy,  and  with  no  small  degree  of  prejudice,  the  side  of 
his  adversary.  We  think,  therefore,  to  admit  a  party  on  the  record,  under 
any  circumstances,  to  he  sworn  as  a  witness  in  chief,  would  he  attended 
with  great  danger.  It  would  lead  to  perjuries,  and  the  most  injurious  con- 
sequences, in  the  administration  of  justice.  We  think,  therefore,  the  court 
erred  in  admitted  Bowman  as  a  witness. 

^  ^  ♦The  next  exception  of  the  plaintiff  arises  from  the  rejection  of 
-I  Stultz  as  a  witness,  who  was  introduced  to  prove  that  he  had  heen  in 
Hanover,  in  Germany,  "  last  summer ;"  and  there  heard,  from  many  old 
persons  of  whom  he  inquired,  that  the  plaintiff  was  the  brother  of  Nicholas 
Stone,  deceased.  And  this  coui*t  have  no  douht  that  this  evidence  was 
properly  overruled  by  the  district  court.  From  necessity,  in  cases  of  pedi- 
gree, hearsay  evidence  is  admissible.  But  this  rule  is  limited  to  the  mem- 
bers of  the  family,  who  may  be  supposed  to  have  known  the  relationship 
which  existed  in  its  different  branches.  The  declarations  of  these  individ- 
uals, they  being  dead,  may  be  given  in  evidence  to  prove  pedigree  ;  and  so 
is  reputation,  which  is  the  hearsay  of  those  who  may  be  supposed  to  have 
known  the  fact,  handed  down  from  one  to  another,  evidence. 

As  evidence  of  this  description  must  vary  by  the  circumstances  of  each 
case,  it  is  difficult,  if  not  impracticable,  to  deduce  from  the  books  any  pre- 
cise and  definite  rule  on  the  subject.  '^  It  is  not  every  statement  or  tradi- 
tion in  the  family  that  can  be  admitted  in  evidence."  The  tradition  must 
be  from  persons  having  such  a  connection  with  the  party  to  whom  it  relates, 
that  it  is  natural  and  likely,  from  their  domestic  habits  and  connections, 
that  they  are  speaking  the  truth,  and  that  they  could  not  be  mistaken. 
1  Phillips  174  ;  2  Dall.  116.  The  declarations  proposed  to  be  proved  by  the 
witness,  do  not  appear  to  have  been  made  by  members  of  the  family,  or  by 
persons  who  had  such  connections  with  the  deceased  as  to  have  a  personal 
knowledge  of  the  facts  stated.  And  these  persons,  for  aught  that  appears, 
are  still  living  ;  and  their  depositions  might  be  taken. 

On  both  these  grounds,  the  evidence  was  inadmissible.  But  there  is 
another  ground  on  which  the  opinion  of  the  district  court  can  be  sustained, 
and  it  is  proper  to  state  it.  The  declarations  offered  as  evidence  were  made 
subsequent  to  the  commencement  of  this  controversy,  and,  in  fact,  after  the 
suit  was  commenced.  It  would  be  extremely  dangerous  to  receive  hearsay 
declarations  in  evidence,  respecting  any  matter,  after  the  controversy  has 
commenced.  This  would  enable  a  party,  by  ingenious  contrivances^  to 
manufacture  evidence  to  sustain  his  cause.  By  interrogatories  propounded 
in  a  cautious  manner  to  unsuspecting  individuals,  he  might  elicit  the 
answers  he  most  desired.  It  is,  therefore,  essential,  when  declarations  are 
offered  as  evidence,  that  they  should  have  been  made  before  the  controversy 
originated,  and  at  a  time,  and  under  circumstances,  when  the  person  making 
them  could  have  no  motive  to  misrepresent  the  facts.  Case  of  the  Berkeley 
Peeragey  4  Camp.  409. 

The  plaintiff  having  read  the  deposition  of  Francis  Stuffle,  deceased,  in 
evidence,  the  defendant  called  the  wife  of  the  deceased  to  prove,  as  stated 
in  the  bill  of  exceptions,  that  her  husband  had  been  bribed  by  John  Rist  to 
♦2211  ^^^^  evidence  in  that  case,  and  also  to  ♦prove  that  he  had  frequently 
J  told  her  he  knew  nothing  of  the  plaintiff,  or  of  Nicholas  Stone,  de- 
ceased.   The  plaintiff  objected  to  the  swearing  of  the  witness^  but  the  court 
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overruled  the  objection,  and  permitted  the  witness  to  give  evidence.  To 
this  opinion,  the  plaintiff  excepted.  It  is  a  general  rule  that  neither  a  hus- 
band nor  wife  can  be  a  witness  for  or  against  the  other.  Co.  Litt.  6  5/  Hawk. 
B.  2,  ch.  46,  §  70  ;  Gilb.  Evid.  11  ;  Bull.  N.  P.  286  ;  Fitch  v.  HIU,  11  Mass. 
286.  This  rule  is  subject  to  some  exceptions  ;  as,  where  the  husband  com- 
mits an  offence  against  the  person  of  his  wife.  1  Hale,  P.  C.  301  ;  Hawk. 
B.  2,  c.  46,  §  77  ;  Bull.  N.  P.  287  ;  1  Bl.  Com.  413.  The  wife  may  exhibit 
articles  of  the  peace  against  her  husband.  Bull.  N.  P.  287.  The  husband 
and  wife  may  be  called  as  witnesses  in  the  same  case,  and  if,  in  their  state- 
ment of  facts,  they  should  contradict  each  other,  that  would  not  destroy 
the  competency  of  either.  It  would  not  follow  from  such  contradiction, 
that  either  was  guilty  of  perjury.  And  in  some  cases,  the  wife  may  be  a 
witness,  under  peculiar  circumstances,  where  the  husband  may  be  interested 
in  the  question,  and,  to  some  extent,  in  the  event  of  the  cause.  8  East  203  ; 
Gilb.  Evid.  189. 

In  the  case  of  the  King  v.  Cliviger,  2  T.  R.  268,  the  court  held,  that  a 
wife  should  not  be  called  in  any  case  to  give  evidence  even  tending  to 
criminate  her  husband.  Mr.  Justice  Gbose,  in  that  case,  observed,  "  In  all 
the  books  which  treat  of  evidence,  there  are  certain  technical  rules  laid 
down,  which  are  highly  beneficial  to  the  public,  and  ought  not  to  be  departed 
from.  Some  of  these  relate  to  husband  and  wife  ;  and  we  find  the  general 
rule  as  to  them  to  be  founded,  not  on  ground  of  interest,  but  on  policy,  by 
which  it  is  established  that  a  wife  shall  not  be  called  to  give  testimony  in 
any  degree  to  criminate  her  husband.  And  Lord  Holt  says,  that  she  shall 
not  be  called,  indirectly,  to  criminate  him.  And  the  rule  seems  to  have 
governed  all  the  decisions  from  that  time  to  the  present."  In  the  case  of 
the  MseciUrices  of  Stead  v.  Pritchett,  6  T.  R.  680,  the  court  said,  "Ratcliff 
is  one  of  the  plaintiffs  on  the  record  ;  he  has,  therefore,  an  interest  in  the 
cause,  and  that  cannot  be  prejudiced  by  any  act,  or  by  the  evidence  of  the 
wife."  In  the  case  of  Aveson  v.  Kiniiaird^  6  East  192,  the  counsel  asserted 
in  the  argument,  that  the  declarations  of  the  wife  could  not  be  admitted  as 
evidence  to  show  that  her  husband  had  been  guilty  of  fraud,  or  in  any  man- 
ner to  criminate  him.  And  he  contended,  that  the  rule  of  law  was  general, 
and  extended  even  to  cases  where  the  wife  was  afterwards  divorced  from 
her  husband.  Lord  Ellenbobough,  assenting  to  the  rule,  observed,  'Hhat 
goes  on  the  ground,  that  the  confidence  which  subsisted  between  them  at 
the  time,  shall  not  be  violated  in  consequence  of  any  future  separation." 
And  his  lordship  observes,  in  the  same  case,  "  It  is  sound  doctrine,  r^oQo 
♦that  trust  and  confidence  between  man  and  wife  shall  not  be  *- 
betrayed."  In  this  case,  however,  the  court  permitted  the  declarations  of 
the  wife  to  be  given  in  evidence,  as  to  the  bad  state  of  her  health  about 
the  time  the  policy  of  insurance  on  her  life  was  executed,  the  action  being 
founded  on  such  policy.  The  above  case  of  the  King  v.  Cliviger  has  been 
somewhat  considered  in  the  court  of  king's  bench,  in  the  case  of  the  King 
V.  Inhabitants  of  All  Saints^  in  Worcester  ;  and  the  court  seemed  to  think, 
that  the  rule  laid  down  in  that  case  was  too  large  and  general.  But,  at  the 
same  time,  they  observed,  that  the  rule  in  the  case  of  the  King  v.  Cliviger^ 
admitting  it  to  its  utmost  extent,  did  not  exclude  the  evidence  in  the  case 
then  under  discussion.     Phillips  Evid.  69.  . 

It  ban  been  said,  that  on  the  grounds  of  state  policy,  the  wife  is  a  com- 
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petent  witness  against  her  husband  in  case  of  treason.  Bull.  N.  P.  289  ; 
1  BrownL  47  ;  Bac.  Abr.  Evid.  A.  1.  But  it  has  since  been  settled,  that 
the  wife  is  not  bound  to  discover  the  treason  of  the  husband.  1  Brownl.  47. 

The  law  does  not  seem  to  be  entirely  settled,  how  far,  in  a  collateral 
case,  a  wife  may  be  examined  on  matters  in  which  her  husband  may 
be  eventually  interested.  Nor  whether,  in  such  a  case,  she  may  not  be 
asked  questions  as  to  facts,  that  may,  in  some  measure,  tend  to  criminate 
her  husband,  but  which  afford  no  foundation  for  a  prosecution.  The  decis- 
ions which  have  been  made  on  these  points,  seem  to  have  been  influenced 
by  the  circumstances  of  each  case,  and  they  are  somewhat  contradictory. 
It  is,  however,  admitted,  in  all  the  cases,  that  the  wife  is  not  competent, 
except  in  cases  of  violence  upon  her  person,  directly  to  criminate  her  hus- 
band ;  or  to  disclose  that  which  she  has  learned  from  him  in  their  confiden- 
tial intercourse.  Some  color  is  found  in  some  of  the  elementary  works  for 
the  suggestion,  that  this  rule,  being  founded  on  the  confidential  relations 
of  the  parties,  will  protect  either  from  the  necessity  of  a  disclosure  ;  but  will 
not  prohibit  either  from  voluntarily  making  any  disclosure  of  matters 
received  in  confidence  ;  and  the  wife  and  the  husband  have  been  viewed,  in 
this  respect,  as  having  a  right  to  protection  from  a  disclosure,  on  the  same 
principle  as  an  attorney  is  protected  from  a  disclosure  of  the  facts  commu- 
nicated to  him  by  his  client. 

The  rule  which  protects  an  attorney  in  such  a  case,  is  founded  on  public 
policy,  and  may  be  essential  in  the  administration  of  justice  ;  but  this 
privilege  is  the  privilege  of  the  client,  and  not  of  the  attorney.  The  rule 
which  protects  the  domestic  relations  from  exposure,  rests  upon  considera- 
tions connected  with  the  peace  of  families.  And  it  is  conceived,  that  this 
principle  does  not  merely  afford  protection  to  the  husband  and  wife,  which 
they  are  at  liberty  to  invoke  or  not,  at  their  discretion,  when  the  question 
is  propounded  ;  but  it  renders  them  incompetent  to  disclose  facts  in  evidence 
*522Sl  ^°  violation  *of  the  rule.  And  it  is  well  that  the  principle  does  not 
-'  rest  on  the  discretion  of  the  parties.  If  it  did,  in  most  instances,  it 
would  afford  no  substantial  protection  to  persons  uninstructed  in  their 
rights,  and  thrown  off  their  guard  and  embarrassed  by  searching  interrog- 
atories. 

In  the  present  case,  the  witness  was  called  to  discredit  her  husband  ;  to 
prove,  in  fact,  that  he  had  committed  perjury  ;  and  the  establishment  of 
the  fact  depended  on  his  own  confessions.  Confessions  which,  if  ever  made, 
were  made  under  all  the  confidence  that  subsists  between  husband  and  wife. 
It  is  true,  the  husband  was  dead,  but  this  does  not  weaken  the  principfe. 
Indeed,  it  would  seem  rather  to  increase  than  lessen  the  force  of  the  rule. 
Can  the  wife,  under  such  circumstances,  either  voluntarily  be  permitted, 
or  by  force  of  authority  be  compelled,  to  state  facts  in  evidence,  which 
render  infamous  the  character  of  her  husband  ?  We  think,  most  clearly, 
that  she  cannot  be.  Public  policy  and  established  principles  forbid  it.  This 
rule  is  founded  upon  the  deepest  and  soundest  principles  of  our  nature. 
Principles  which  have  grown  out  of  those  domestic  relations  that  constitute 
the  basis  of  civil  society  ;  and  which  are  essential  to  the  enjoyment  of  that 
confidence  which  should  subsist  between  those  who  are  connected  by  the 
nearest  and  dearest  relations  of  life.  To  break  down  and  impair  the  great 
principles  which  protect  the  sanctities  of  husband  and  wife,  would  be  to 
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destroy  the  best  solace  of  haman  existence.  We  think  that  the  court  erred 
in  overruling  the  objections  to  this  witness. 

The  next  exception  by  the  plaintiff  arises  from  the  rejection  of  the  depo- 
sition of  Mouzat,  which  had  been  taken  in  the  case  of  the  parties  in  the 
parish  court.  To  lay  the  foundation  for  reading  this  deposition,  John  Rist, 
who  represents  himself  to  be  the  agent  of  the  plaintiff,  swore  that  the  witness 
left  Louisiana,  before  the  commencement  of  this  suit,  and  ascended  the  Mis- 
sissippi, with  the  intention  of  going  to  Ohio  ;  and  that  since  then,  he  has 
not  heard  from  him,  although  he  has  made  inquiries.  This  does  not  amount 
to  that  degree  of  diligence  which  the  law  requires  to  introduce  secondary 
evidence,  and  such  was  the  deposition  offered.  The  plaintiff  might  have 
taken  out  a  suhpoena,  the  return  of  which,  not  served,  would  have  been 
better  evidence  that  the  witness  was  not  within  the  judicial  district.  We 
think,  therefore,  that  the  court  did  not  err  in  rejecting  the  deposition. 

For  the  errors  above  specified,  the  judgment  of  the  district  court  must 
be  reversed  ;  and  the  cause  sent  down  for  further  proceedings. 

Baldwin,  Justice,  dissented. 

♦This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  i-^oq^ 
from  the  district  court  of  the  United  States  for  the  eastern  district  '- 
of  Louisiana,  and  was  argued  by  counsel :  On  consideration  whereof,  it  w 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said  district 
court  in  this  cause  be  and  the  same  is  hereby  reversed,  with  costs  ;  and  that 
this  cause  be  and  the  same  is  hereby  remanded  to  the  said  district  court, 
for  further  proceedings  to  be  had  therein,  in  conformity  to  law  and  justice, 
and  the  opinion  of  this  court. 
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The  chief  justice  of  the  supreme  court,  residing  in  the  fourth  circuit,  who,  under  the  act  of  con- 
gress of  1802,  eh.  81,  holds  the  court  at  the  August  term,  has  not  power  to  grant  a  rule  for  a 
moiuJamiM,  or  a  rule  to  show  cause  why  a  mandamug  shall  not  issue.  Such  a  rule  doee  not 
fall  within  the  description  of  cases  enumerated  in  the  act  of  congress,  for  the  action  of  the 
court  at  the  August  term. 

At  the  August  term  1838  of  the  Court,  Duncan  N.  Hennen  filed  a  peti- 
tion for  a  mandamus  to  the  Honorable  Philip  E.  Lawrence,  judge  of  the 
District  Court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
requiring  the  said  judge  to  restore  Duncan  N.  Hennen  to  the  oflSce  of  clerk 
of  the  district  court. 

Coxe^  of  counsel  for  the  petitioner,  filed  and  read  the  petition,  which  was 
addressed  to  the  chief  justice  and  associate  justices  of  the  supreme  court, 
setting  forth,  that  on  the  21st  day  of  February  1834,  the  petitioner  was 
appointed  clerk  of  the  district  court  of  the  United  States  in  and  for  the 
eastern  district  of  Louisiana,  by  the  Honorable  Samuel  H.  Harper,  judge  of 
the  district  court,  and  a  commission  was  given  to  him  appointing  him  to  the 
said  ofiice.  The  petition  stated,  that  the  appointment  was  accepted,  and 
the  same  was  recorded  on  the  minutes  of  the  district  court  on  the  day  of 
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the  appointment,  and  the  oath  of  office,  and  a  bond  was  given  by  the  peti- 
tioner, with  sureties,  in  conformity  with  the  provisions  of  the  statute  in 
sucl)  case  made  and  provided,  for  the  faithful  performance  of  the  duties  of 
the  said  office  ;  all  of  which  was  also  entered  on  the  minutes  of  the  court. 

The  petition  further  stated,  that  Duncan  N.  Honnen  entered  on  the 
duties  of  the  office  of  clerk  of  the  district  court  for  the  eastern  district  of 
Louisiana,  and  held  the  same,  and  continued  to  perform  the  duties  there- 
unto appertaining,  "  methodically,  promptly,  skilfully  and  uprightly,"  to 
the  satisfaction  of  the  said  district  court,  and  of  the  parties  suitors  in  the 
said  court.  That  by  virtue  of  the  appointment,  and  of  the  provisions  of 
the  statute  in  such  case  made  and  provided,  the  petitioner  was  also,  from 
the  period  of  the  organization  of  the  circuit  court  of  the  United  States  for 
the  said  district  of  Louisiana,  in  like  manner,  the  clerk  of  the  said  circuit 
court,  and  performed  all  the  duties  appertaining  to  said  office  ;  and  during 
the  period  aforesaid,  the  petitioner,  in  like  manner,  received  the  fees  and 
emoluments  of  office  belonging  to  the  same. 

The  petition  further  stated,  that  he  so  continued  to  perform  the  said 
duties,  and  to  receive  the  said  emoluments,  and  in  all  respects  to  hold  and 
in  all  respects  to  hold  and  occupy  said  offices,  until  on  or  about  the  18th 
day  of  JMay,  in  the  year  1838,  when  he  received  a  communication  from  the 
Honorable  Philip  E.  Lawrence,  then  and  now  the  judge  of  the  said  district 
court  of  the  United  States  for  the  eastern  district  of  Louisiana,  in  the  fol- 
lowing terms : 

^       ,  ♦"New  Orleans,  May  I8th,  1838. 

J  "  Dear  Sib  : — The  object  of  this  communication  is  to  apprise 
you  of  your  removal  from  the  office  of  clerk  of  the  United  States  district 
court  of  the  eastern  district  of  Louisiana,  and  of  the  appointment  of  Mr.  John 
Winthrop  in  your  place.  In  taking  this  step,  I  desire  to  be  understood  as 
neither  prompted  by  an  unfriendly  disposition  towards  you,  personally,  nor 
wishing  to  cast  the  slightest  shade  of  censure  on  your  official  conduct.  On 
the  contrary,  whether  it  will  afford  you  any  gratification  to  be  thus  assured 
or  not,  I  avail  myself  of  the  occasion  to  declare  to  you,  that  my  most  ardent 
wishes  respecting  you,  are  for  your  entire  success  and  prosperity  in  life. 
I  consider  it  due  to  myself  to  have  made  this  declaration  ;  and  a  sense  of 
justice  to  you  demands  that  I  should  do  what  lies  in  my  power  to  repel  any 
unfavorable  inference  that  might  be  drawn  from  your  dismissal  from  the 
office  of  clerk,  in  regard  to  the  manner  in  which  the  duties  of  the  office 
have  been  discharged  by  you.  On  this  subject,  the  situation  in  which 
I  have  been  placed,  during  the  last  two  years  and  upwards,  has  afforded  me 
the  means  of  speaking  advisedly  ;  and  I  am  happy  in  being  able  to  testify, 
as  I  now  do,  unreservedly,  that  the  business  of  your  office,  during  that 
period,  has  been  conducted  methodically,  promptly,  skilfully  and  upnghtly. 
In  appointing  Mr.  Winthrop  to  succeed  you,  I  have  been  purely  actuated 
by  a  sense  of  duty,  and  feelings  of  kindness  towards  one  whom  I  have  long 
known,  and  between  whom  and  myself  the  closest  friendship  has  always 
subsisted.  I  cannot  but  consider  his  claims  to  any  benefit  in  my  power  to 
confer,  as  of  a  paramount  character  ;  and  as  his  capacity  to  fill  the  office  in 
question  cannot  be  disputed,  I  feel  that  I  am  not  exercising  any  unjasi 
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preference,  in  bestowing  on  bim  tbe  appointment.     I  am,  very  respect- 
fully, Ac.  P.  K.  Lawrence, 

United  States  Judge,  District  of  Loaisiana.'' 
"  To  D.  N.  Hennek,  Esq. 

Tbe  petition  proceeded  to  state,  tbat  on  tbe  18tb  day  of  May  1838, 
Judge  Lawrence  executed  and  delivered  to  John  Winthrop  a  paper  purport- 
ing to  be  a  commission  appointing  him  clerk  of  the  district  court  of  tbe 
United  States  for  tbe  eastern  district  of  Louisiana ;  and  that  Mr.  Winthrop, 
under  and  by  virtue  of  tbat  commission,  claimed  a  right  to  bold  tbe  said 
oflSce,  and  did,  in  fact,  to  a  certain  extent,  exercise  tbe  duties  appertaining 
thereto  ;  and  be  was  by  Judge  Lawrence  recognised  as  the  only  legal  clerk  of 
the  district  court,  and  received  the  fees  and  emoluments  of  said  office.  He 
bad  obtained  possession  of  the  records,  minutes  and  documents  of  tbe  office, 
and  be  claimed  to  exercise  all  the  duties  of  clerk  of  the  district  court ;  and 
he  and  Judge  Lawrence  prevented  the  petitioner  from  performing  any  of 
the  duties  of  clerk,  or  receiving  the  fees  and  emoluments  belonging  to  tbe 
office. 

Tbe  petition  further  stated,  tbat  on  tbe  21st  day  of  May  1838,  r^eoo^ 
*the  circuit  court  of  the  United  States  for  the  eastern  district  of  *- 
Louisiana  met,  according  to  law,  when  the  Honorable  John  McKinley,  one 
of  the  associate  justices  of  the  supreme  court  of  the  United  States,  and  tbe 
said  Judge  Lawrence,  took  their  seats  on  the  bench  as  judges  of  the  circuit 
court ;  and  tbe  petitioner  and  John  Winthrop  severally  presented  them- 
selves, each  claiming  to  be  rightfully  and  lawfully  tbe  clerk  of  the  circuit 
court ;  and  the  matter  was  argued  by  counsel  for  each  of  the  said  claimants. 
The  judges  differed  in  opinion  on  the  question  of  right ;  and  being  unable 
to  concur  in  opinion,  neither  of  tbe  said  parties  was  admitted  to  act  as 
clerk,  or  recognised  by  the  court  as  being  the  rightful  clerk  ;  and  no  business 
was  or  could  be  transacted,  and  the  court  adjourned. 

Tbe  petitioner  further  represented,  that  he  was  advised,  and  verily 
believed,  that  be  was  legally  and  in  due  form  appointed  tbe  clerk  of  the  said 
district  court,  and  by  virtue  thereof  became  lawfully  the  clerk  of  the 
said  circuit  court ;  and  be  had  never  resigned  tbe  said  office,  nor  been  legally 
removed  from  the  same,  and  he  was  rightfully  entitled  to  bold  and  exercise 
the  same,  and  to  receive  the  fees  and  emoluments  to  the  same  belonging  ; 
and  tbat  he  was  illegally  kept  out  of  the  said  office  of  clerk  of  the  said  dis- 
trict court,  and  prevented  from  performing  the  duties  thereof,  and  from 
receiving  the  fees  and  emoluments  attached  to  tbe  same,  by  the  illegal  acts 
and  conduct  of  the  said  Philip  K.  Lawrence,  judge  as  aforesaid,  and  of  tiie 
said  John  Winthrop,  claiming  to  hold  the  said  office,  by  some  pretended, 
but,  as  tbe  petitioner  was  advised  and  believed,  illegal  and  void  appoint- 
ment or  commission,  from  said  Judge  Lawrence. 

The  petition  further  stated,  that  the  judges  of  tbe  said  circuit  court 
continued  to  differ  in  opinion  as  to  tbe  legal  rights  of  tbe  petitioner  and 
said  John  Winthrop  to  said  offices,  so  that  no  one  did  or  could  perform 
the  duties  of  said  office  of  clerk  of  the  circuit  court  aforesaid  ;  and  that  the 
suitors  in  this  court  were  thereby  delayed,  and  the  administration  of  justice 
therein  wholly  suspended,  and  the  appellate  jurisdiction  of  the  supreme 
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coart  of  the  United  States  over  the  judgments  and  decrees  of  said  ciroait 
coart  was  wholly  suspended,  and  incapable  of  being  exercised.  All  these 
evils  were  stated  to  be  remediless  in  the  ordinary  proceedings  before  the 
district  and  circuit  court,  and  could  only  be  terminated  by  the  interposition 
of  this  court,  by  its  ejctraordinary  process  of  mandamus.  The  petitioner 
therefore  prayed,  that  a  writ  of  mandamus  might  be  awarded,  to  be  directed 
to  the  Honorable  Philip  K.  Lawrence,  judge  of  the  said  district  coart  of  the 
United  States  for  the  eastern  district  of  I^uisiana,  commanding  him  that  he 
forthwith  restore  the  petitioner  to  his  office  of  clerk  of  said  district  court  of 
the  United  States  for  the  eastern  district  of  Louisiana  ;  or  for  a  rule  on  the 
district  judge,  to  show  cause  why  such  a  writ  of  mandamtu  should  not  be 
awarded. 

Chief  Justice  Tanbt,  then  holding  the  August  term  of  the  supreme 
court,  ordered  that  a  rule  on  Philip  K.  Lawrence  district  judge  as  afore- 
*22fil  ^^^^>  should  be  awarded,  requiring  him  to  show  cause,  *at  the  follow, 
ing  January  term  of  the  supreme  court,  why  a  mandamtts  should 
not  be  awarded  to  the  district  judge,  as  prayed  for  ;  with  leave  to  any  party 
interested  in  the  premises  to  move  for  a  discharge  thereof,  on  or  before  the 
return-day,  the  second  Satdrday  of  the  term.  Notice  of  this  rule  was 
required  to  be  served  on  the  district  judge,  and  on  John  Winthrop,  Esq. 

Before  the  return  of  the  rule,  Gilpin,  of  counsel  for  John  Winthrop, 
Esq.,  moved  the  court  to  discharge  the  rule  granted  by  Chief  Justice 
Tanby,  at  the  August  term  of  the  court ;  on  the  ground,  that  tTie  court 
held  at  that- time  had  not  authority  to  make  such  a  rule.  He  stated  the 
readiness  of  Mr.  Winthrop  to  meet  the  question  raised  by  the  proceedings  ; 
and  proposed  that  there  should  be  substituted  a  rule,  to  be  now  granted  by 
the  court,  of  the  same  tenor  with  that  made  at  the  August  term  ;  and  that 
the  same  should  be  returnable  on  the  second  Saturday  of  this  term.  This 
proposition  was  accepted  by  the  counsel  of  the  relator,  and  approved  by 
the  court. 

Taney,  Ch.  J.,  delivered  the  following  opinion,  on  the  motion  of  Mr. 
Gilpin. — At  the  August  term  of  the  supreme  court,  held  by  the  chief 
justice,  or  judge  for  the  fourth  circuit,  according  to  the  act  of  congress  of 
1802,  a  motion  was  made  for  a  rule  on  the  judge  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana,  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  the  said  judge  to  restore  Duncan 
K.  Hennen.  to  the  office  of  clerk  of  the  said  district  court. 

It  appeared  from  the  depositions  and  other  evidence  laid  before  the  court 
at  that  term,  that  Duncan  N.  Hennen,  the  relator,  who  had  been  for  several 
years  clerk  of  the  district  court,  had  been  recently  removed  from  office  by 
the  district  judge,  and  John  Winthrop  appointed  in  his  place  ;  and  a  letter 
from  the  judge  to  the  relator  was  produced,  stating  that  the  removal  had 
not  been  made  on  account  of  any  misconduct  on  his  part,  but  merely  from 
the  desire  of  the  judge  to  make  provision  for  Winthrop,  who  was  his  personal 
friend,  and  well  qualified  for  the  office.  It  also  appeared,  that  at  the  meet- 
ing of  the  circuit  court,  which  took  place  shortly  afterwards,  the  presiding 
judge  of  the  circuit  court  was  of  opinion,  that  the  removal  was  not  author- 
ized by  law,  and  that  Hennen  was  still  the  clerk  of  the  district  court,  and 
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consequently,  by  virtae  of  the  acts  of  congress,  was  also  the  clerk  of  the 
circuit  court ;  that  the  district  judge,  however,  adhered  to  his  opinion,  that 
Winthrop  was  lawfully  appointed  by  him,  and  the  court  being  thus 
divided,  neither  of  the  claimants  could  be  recognised  as  clerk  ;  and  that  the 
whole  business  of  the  circuit  court  was,  therefore,  continued  over,  and  that 
no  process  could  now  issue  from  the  court,  until  this  controversy  should  be 
settled. 

Upon  this  evidence,  the  rule  to  show  cause  was  granted,  returnable 
♦to  the  supreme  court,  on  Saturday,  the  2«th  of  January,  with  leave  r*229 
to  the  district  judge  to  move  to  discharge  the  rule,  even  before  the  *- 
return-day  above  mentioned.  A  motion  was  now  made  to  discharge  the 
rule,  upon  the  ground  that  the  judge  of  the  fourth  circuit,  sitting  alone  at 
the  August  term,  had  not  the  power  to  lay  the  rule.  The  court  stopped  the 
counsel  in  support  of  the  motion,  and  the  chief  justice  said  : — The  court  do 
not  desire  an  argument  on  the  subject.  When  I  granted  the  rule,  I  stated, 
that  I  strongly  inclined  to  the  opinion  that  I  had  no  power  to  lay  such  a 
rule,  in  any  case,  at  the  August  term  ;  and  it  is  due  to  the  counsel  for  the 
relator  to  say,  that  he  acknowledged  his  own  doubts,  when  he  brought 
the  subject  before  the  court.  But  as  the  question  was  an  important  one,  and 
might  again  occur ;  I  thought  it  proper  that  it  should  be  settled  by  the 
judgment  of  the  court,  at  its  regular  session,  and  not  by  a  single  judge. 
I,  therefore,  laid  the  rule,  because  it  was  the  only  mode  in  which  I  could 
bring  the  subject  before  the  court  for  decision.  We  have  conferred  together, 
since  we  assembled  for  the  present  session,  and  we  are  unanimously  of  opin- 
ion, that  such  a  rule  cannot  be  lai<l  at  the  August  term  ;  that  the  act  of 
1802,  ch.  31  (2  U.  S.  Stat.  156),  gives  the  power  to  the  judge  of  the  fourth 
circuit,  at  that  term,  *'  to  make  all  necessary  orders  touching  any  suit,  action, 
appeal,  writ  of  error,  process,  pleadings  or  proceedings,  returned  to  the  said 
court,  or  depending  therein  ;''  but  that  a  rule  to  show  cause  why  a  manda- 
mu8  should  not  issue,  does  not  fall  within  the  description  of  cases  enumer- 
ated in  the  act  of  congress  ;  and  that  the  judge  of  the  fourth  circuit,  when 
sitting  at  the  August  term,  has  not,  therefore,  the  power  to  grant  such  a 
role  in  any  case.    The  rule  to  show  cause  must,  therefore,  be  discharged. 

Bole  discharged. 
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Motion  for  a  rule  on  the  district  jadge  of  the  eastern  district  of  Louisiana,  to  show  canse  why  a 
mandamm  should  not  be  issued,  requiring  him  to  restore  Duncan  N.  Hennen  to  the  office  of 
the  clerk  of  the  disirict  court.  The  petition  stated  the  appointment  of  the  relator  to  the 
office  of  cleric  of  the  district  court,  in  1884  ;  the  full  and  complete  performance  of  his  duties 
as  clerk  of  the  court,  until  May  1837  ;  the  acknowledgment  of  the  fidelity  and  capacity  with 
which  the  duties  of  the  office  were  performed,  stated  in  writing  by  the  district  judge ;  and  the 
appointment  of  another  person  to  the  office,  from  personal  motives,  and  the  influence  of  friend- 
ship, and  a  knowledge  of  the  capacity  of  the  person  appointed  to  perform  the  duties  of 
the  office.  The  petition  also  stated  the  performance  of  the  duties  of  clerk  of  the  circuit  court 
of  the  eastern  district  of  Louisiana,  under  the  appointment  as  clerk  of  the  district  court,  and 
the  offer  to  perform  those  duties  after  his  asserted  removal  as  clerk  of  the  district  court ; 
and  that  the  judges  of  the  circuit  court  being  divided  in  opinion  as  to  his  right  to  exercise 
the  office  of  clerk,  the  business  of  the  circuit  court  was  entirely  suspended. 

The  appointment  of  clerks  of  courts  properly  belongs  to  the  courts  of  law ;  a  clerk  of  the  court 
is  one  of  those  officers  contemplated  by  the  provision  in  the  constitution,  giving  to  congress 
the  power  to  vest  the  appointment  of  inferior  officers  as  they  think  proper.  The  appointing 
power  designated  by  the  constitution,  in  the  latter  part  of  the  second  section  of  the  second 
article  of  the  constitution,  was,  no  doubt,  intended  to  be  exercised  by  the  department  of  the 
gevernment  to  which  the  officer  to  be  appointed  most  appropriately  Itelonged. 

It  cannot  be  admitted,  that  it  was  the  intention  of  the  constitution,  that  those  offices  which  are 
denominated  inferior  offices  should  be  held  during  life  ;  in  the  absence  of  all  constitutional  or 
statutory  provision  as  to  the  removal  of  such  officers,  it  would  seem  to  be  a  sound  and  neces- 
sary rule,  to  consider  the  power  of  removal  as  incident  to  the  power  of  appointment.  * 

The  tenure  of  ancient  common-law  offices,  and  the  rules  and  principles  by  which  they  are 
governed,  have  no  application  to  the  office  of  the  clerk  of  a  district  court  of  the  United  States  ; 
the  tenure,  in  those  cases,  depends,  in  a  great  measure,  upon  ancient  usage ;  but  in  the  United 
States,  there  is  no  ancient  usage,  which  can  apply  to  and  govern  the  tenure  of  offices  created 
by  the  constitution  and  laws ;  they  are  of  recent  origm,  and  must  depend  entirely  on  a  just 
construction  of  our  constitution  and  laws ;  and  the  like  doctrine  is  held  in  £ngland,  where  the 
office  is  not  an  ancient  common-law  office,  but  of  modern  origin,  under  some  act  of  Parlia- 
ment ;  in  such  a  case,  the  tenure  of  the  office  is  determined  by  the  meaning  and  intention  of 
the  statute. 

The  law  giving  the  district  courts  the  power  of  appointing  their  own  clerks,  does  not  prescnbe 
any  form  in  which  this  shall  be  done ;  the  power  vested  in  the  court,  is  a  continuing  one  ; 
and  the  mere  appointment  of  a  successor  would,  per  m,  be  a  removal  of  the  prior  incumbent ; 
so  far  at  least  as  his  rights  were  concerned. 

The  supreme  court  can  have  no  control  over  the  appointment  or  removal  of  a  clerk  of  the  dis- 
trict court ;  nor  entertain  any  inquiry  into  the  grounds  of  the  removal ;  if  the  judge  is  charge- 
able with  any  abuse  of  his  power,  the  supreme  court  is  not  the  tribunal  to  which  he  la 
answerable. 

The  Coubt  having  decided  that  the  rule  granted  at  the  August  term  of 
the  court,  held  hy  Chief  Justice  Taney,  should  be  discharged  ;  the  counsel 
presented  another  petition  to  the  court,  setting  forth  the  same  facts  as  those 
stated  in  the  petition,  the  matters  of  which  are  set  forth  in  the  report  of  the 
preceding  case,  with  others. 

The  additional  facts  stated  in  the  petition  were,  that  the  petitioner  was 
in  the  full  and  undisputed  possession  of  the  seal  of  the  circuit  court  for  the 
eastern  district  of  Louisiana,  and  of  the  records  of  the  said  circuit  court. 

1  Handlin  v,  Wickliffe,  12  Wall.  173 ;  United  Mitchell,  7  Phila.  866;  Houseman  v.  Common- 
States  v.  Avery,  1  Deady204;  Commonwealth  wealth,  100  Penn.  St.  222;  People  v.  Fire 
V.  Haworlh,  8  Brewst.  440 ;  Commonwealth  v.     Commissioners,  78  N.  T.  487. 

202 


1889]  OF  THE  UNITED  STATES.  •281 

Matter  of  Hennen. 

*That  there  wa8  now  pending  in  said  circuit  court,  a  cause  in  which  the 
petitioner,  a  citizen  of  the  state  of  Louisiana,  was  the  plaintiff  and  Bezin 
D.  Shepherd,  a  citizen  of  Maryland,  was  the  defendant ;  that  the  value  of 
the  property  in  controversy  between  petitioner  and  said  Shepherd,  exceeded 
in  amount  the  sum  of  $6000  in  cash.  That  in  consequence  of  the  disagree- 
ment between  the  judges  of  the  circuit  court,  and  the  refusal  of  Judge 
Lawrence  to  allow  the  petitioner,  the  true  and  lawful  clerk  of  said  court, 
to  perform  the  duties  thereof,  the  petitioner  was  prevented  from  pro- 
ceeding in  said  cause  ;  and  the  petitioner  was  prevented  from  bringing  the 
said  cause  up  to  this  court  for  its  final  decision.  The  petitioner  further 
stated,  that  the  judges  of  the  said  circuit  court  continued  to  differ  in  opinion, 
as  to  the  legal  rights  of  the  petitioner  and  said  John  Winthrop  to  the  offices 
of  clerk  of  the  district  and  circuit  courts,  so  that  no  one  did  or  could  perform 
the  duties  of  the  office  of  clerk  of  the  circuit  court  aforesaid  ;  and  that  the 
suitors  in  said  court  were  thereby  delayed,  and  the  administration  of  justice 
therein  wholly  suspended  ;  and  the  appellate  jurisdiction  of  the  supreme 
court  of  the  United  States  over  the  judgments  and  decrees  of  said  circuit 
court  wholly  suspended,  and  incapable  of  being  exercised.  All  which  evils 
were  remediless  at  and  by  the  ordinary  proceeding  before  the  said  district 
or  circuit  courts,  and  could  only  be  terminated  and  redressed  by  the  inter- 
position of  this  honorable  court,  by  its  extraordinary  process  of  mandamus. 

The  petition  prayed,  that  the  court,  after  consideration,  would  award  a 
writ  of  mandamusy  to  be  directed  to  the  Honorable  Philip  K.  Lawrence, 
judge  of  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  commanding  him  forthwith  to  restore  the  petitioner  to  his  office 
of  clerk  of  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana. 

By  an  agreement  between  the  counsel  for  the  relator  and  the  judge  of 
the  district  court  of  Louisiana,  the  questions  presented  to  the  court  on  the 
petition  were  argued  ;  the  usual  notice  being  dispensed  with.  The  motion 
for  a  mandamus  was  argued  by  Coxe  and  /Southard,  for  the  relator ;  and 
by  Oilpin  and  Jones,  for  the  district  judge  of  Louisiana. 

Coxe,  with  whom  was  Southard: — The  case,  which  it  is  proposed  to 
submit  to  the  consideration  of  the  court,  is  one  equally  novel  and  interesting. 
The  principles  which  it  involves  are  alike  important  to  the  parties  on  the 
record  and  to  the  public.  It  is  a  case  of  the  first  impression  ;  for  although, 
on  a  cursory  and  superficial  examination,  it  may  be  thought  to  bear  an 
analogy  to  others  which  have  been  heretofore  and  elsewhere  discussed  and 
disposed  of,  a  more  careful  examination  will  make  it  perfectly  apparent, 
that  it  is  now,  for  the  first  time,  in  its  naked  simplicity,  presented  *for  i-ftnoo 
investigation  and  decision.  At  ail  events,  it  is,  beyond  all  doubt,  *- 
now  for  the  first  time  exhibited  as  the  subject  of  judicial  consideration. 

The  record  presents  a  plain  and  unembarrassed  case.  In  1834,  Mr. 
Hennen,  the  relator,  was  duly  appointed  to  the  ofiice  of  clerk  of  the  district 
court  for  the  eastern  district  of  Louisiana.  He  accepted  the  appointment^ 
took  the  oath  of  office  prescribed  by  law,  and  gave  a  bond,  with  sureties, 
approved  by  the  judge,  conformable  to  the  provisions  of  the  act  of  congress. 
Of  all  these  facts  the  record  contains  the  most  abundant  evidence.  He  con- 
tinued to  hold  this  office,  and  to  perform  its  duties  ^'  methodically,  promptly, 
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skilfully  and  uprightly,"  until  the  18th  of  May  1838  ;  when  he  received  from 
the  Honorable  Philip  K.  Lawrence,  who  then  held  the  office  of  difltrict  judge, 
the  letter  which  is  contained  in  the  record. 

This  letter  demands  the  earnest  attention  of  the  court.  1.  It  purports 
to  be  an  act  of  removal  of  Mr.  Hennen  from  the  office  which  he  held,  and  the 
appointment  of  Mr.  Winthrop  as  his  successor.  2.  It  contains  the  highest 
testimonials  to  the  qualifications  of  every  kind  of  Mr.  Hennen  for  the  office 
which  he  held,  and  the  fidelity  and  skill  with  which  he  had  discharged  its 
duties.  3.  It  assigns,  as  the  only  reason  for  the  exercise  of  the  power  with 
which  he  claims  to  be  invested  as  a  public  officer,  ^'a  sense  of  duty,  and 
feelings  of  kindness  towards  one,  between  whom  and  himself  the  closest 
friendship  had  ever  existed."  He  considers  the  claims  of  his  personal  friend 
to  every  benefit  in  his  power  to  confer  in  the  exercise  of  his  official  func- 
tions, '^  as  of  a  paramount  character." 

This  letter,  then,  raises  for  the  consideration  of  the  court  three  distinct 
propositions.  1.  That,  by  law,  the  district  judge  possesses  the  power,  acting 
ministerially,  not  judicially,  to  remove  from  office  the  clerk  of  the  district 
court.  2.  That  he  may  lawfully  exercise  this  power,  at  his  own  absolute 
will,  in  the  case  of  a  public  officer  of  acknowledged  merit  and  undoubted 
qualifications  ;  in  the  absence  of  any  act  of  misfeasance  or  nonfeasance.  3. 
That  he  may  lawfully  employ  a  power  confided  to  him  as  a  public  officer, 
for  public  purposes,  as  a  means  of  gratifying  the  calls  of  private  friendship; 
and  that  in  the  exercise  of  such  an  authority,  he  recognises  the  claims  of 
personal  friendship  as  of  a  paramount  character.  Such  are  the  doctrines 
promulgated  by  the  learned  judge.  How  far  they  are  correct,  it  is  for  this 
court  to  pronounce.  They  are,  at  least,  new,  if  they  are  not  equally  illegal. 
They  are,  at  least,  anti-republican,  if  they  be  not  also  unconstitutional. 

1.  The  only  source  from  which  the  power  which  is  claimed  can  be 
derived,  is  the  7th  section  of  the  judiciary  act  of  1789  (1  U.  S.  Stat.  76), 
^       ,   *which  provides  that  the  supreme  court  and  the  district  courts  shall 

*  J  have  power  to  appoint  clerks  for  their  respective  courts.  It  is  a 
power  vested  in  these  courts,  as  courts.  Does  it  involve,  by  necessary 
implication,  the  power  of  removal  ?  The  power  of  removal  from  office,  as  an 
incident  to  the  power  of  appointment,  has  been  much  discussed  as  a  politi- 
cal question,  from  the  period  of  the  first  congress  to  the  present  day. 
Although  by  many  it  is  considered  as  a  settled  question,  it  is  believed,  that 
a  careful  examination  of  the  proceedings  of  that  congress  will  conduct  us  to 
the  conclusion,  that  so  far  as  regards  the  case  at  bar,  if  any  authoritative 
opinion  has  been  expressed,  it  is  hostile  to  the  power  now  claimed. 

In  the  congress  of  1789,  the  question  did  arise,  whether  or  not  the  presi- 
dent possessed  the  power  of  removing  from  office  a  head  of  one  of  the  execu- 
tive departments.  The  debate  on  that  question  elicited  the  best  talents  of 
the  able  men  who  then  adorned  the  house  of  representatives.  As  that 
debate  has  been  sometimes  erroneously  reported,  and  as  frequently  misap- 
prehended ;  it  will  be  important  to  give  to  it  a  careful  attention.  It  orig- 
inated in  the  house  of  representatives,  and  grew  out  of  a  clause  in  the  bill 
which  provided  for  the  organization  of  an  executive  department,  to  be  styled 
the  department  of  foreign  affairs.  This  bill  contained  a  clause,  which  pro- 
vided that  the  secretary  should  be  removable  by  the  president.  It  appears 
to  have  been  discussed  in  committee,  before  the  debate  occurred  in  the 
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house  ;  and  it  was,  tfaereforey  not  taken  up  in  the  house  as  entirely  a  new 
question,  but  one  to  which  the  attention  of  members  had  already  been 
directed.  The  debate  continued  several  days  ;  and  from  the  very  full  and 
accurate  report  recently  furnished  to  the  public  (1  Gale's  and  Seaton's 
Register  of  Debates  473),  four  entirely  distinct  opinions  may  be  perceived 
to  have  existed  in  relation  to  the  subject. 

1.  That  inasmuch  as,  under  the  constitution,  the  senate  were  to  partici- 
pate in  appointing  to  office,  it  must  also  have  an  equal  participation  in  the 
act  of  removal.  Messrs.  White,  Sherman,  Jackson,  Stone,  Gerry,  and  others, 
maintained  this  doctrine. 

2.  That  as  the  constitution  had,  in  terms,  provided  for  the  removal  of  offi- 
cers, by  the  process  of  impeachment,  for  certified  specified  causes,  removal 
in  any  other  manner,  or  from  any  other  cause,  was  impliedly  excluded. 
Messrs.  Smith  and  Huntingdon  were  among  the  most  prominent  who 
asserted  this  proposition. 

3.  That  as  congress  possessed  the  power  of  creating  the  office,  it  was 
competent  for  the  legislative  department,  to  prescribe  its  duration,  and  the 
manner  in  which,  and  the  power  by  whom,  the  officer  might  be  removed. 
Messrs.  Lawrence,  Jackson,  Lee,  Sylvester,  and  others,  concurred  in  this  view 
of  the  subject. 

4.  That  as  an  incident  to  the  executive  power,  and  a  necessary  means  of 
enabling  him  to  perform  his  own  constitutional  duties,  the  power  of  removal 
belongs  exclusively  and  absolutely  to  the  president,  when  no  other  tenure 
of  office  is  prescribed.  Messrs.  Madison,  *Boudinot,  Ames,  Sedg-  r^eooj 
wick,  Vining,  Hartley,  Clymer,  Benson,  Goodhue,  Baldwin,  and  *- 
others,  asserted  this  to  be  the  true  constitutional  doctrine. 

The  decision  of  the  house  was  finally  had,  upon  a  motion  to  strike  out 
the  clause,  which  in  terms  conferred  the  powers  of  removing  upon  the  pres- 
ident, and  inserting  a  clause  which  provided  for  a  substitute  for  the  prin- 
cipal officer,  ^'  whenever  he  shall  be  removed  by  the  president,  or  in  any 
other  case  of  vacancy.'*  The  motion  to  strike  out  was  carried  by  a  vote  of 
31  to  19  ;  and  that  to  insert,  30  to  18.  1  Gale's  and  Seaton's  Debates 
600-1.  This  decision  of  the  house  of  representatives  was  concurred  in  by 
the  senate,  by  the  casting  vote  of  the  vice-president. 

A  difference  occurred  in  regard  to  the  organization  of  the  treasury 
department,  between  the  two  houses  ;  and  it  was  finally  adjusted  t>y  a  spe< 
cies  of  compromise.  The  senate  receded  from  an  amendment  they  had  made 
to  the  house-bill,  which  struck  out  the  clause  making  the  secretary  remov- 
able  by  the  president ;  and  the  house  concurred  in  changing  the  title  which, 
as  originally  drafted,  designated  the  treasury  as  an  executive  department. 
The  proceedings  of  the  senate  were  at  that  period  secret,  and  therefore, 
there  exists  no  record  of  the  debates  in  that  body.  An  examination,  how- 
ever, of  the  debate  in  the  house,  will  show  that  substantially  the  decision 
was : 

1.  That  the  power  of  appointment  was  a.  concurrent  one,  which  the 
president  and  senate  exercised  concurrently  ;  and  that  this  did  not,  by  im- 
plication, vest  the  power  of  removal  in  these  two  distinct  authorities,  as 
growing  out  of  the  expressly  granted  power. 

2.  That  the  power  of  removal  belonged  to  the  president,  not  simply  in 
oonseqaence  of  his  having  an  agency  in  the  appointment,  but  as  the  exeon- 
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tivo  of  the  nation,  compelled  to  resort  to  agents  as  the  instruments  by 
which  he  was  to  perform  bis  duties ;  and  being  responsible  for  the  conduct 
of  such  agents,  he  must,  necessarily,  possess  the  power  of  appointment  and 
removal,  at  his  own  single  pleasure. 

It  is  perfectly  manifest,  then  that,  these  proceedings  of  the  congress  of 
1789,  cannot  justly  be  considered  as  a  legislative  exposition  of  the  consti- 
tution, that  the  power  of  appointment  necessarily  implies  a  power  of  re- 
moval. To  the  extent  to  which  the  case  at  bar  would  carry  this  doctrine, 
these  proceedings  give  it  not  the  least  countenance.  It  is  equally  apparent, 
that  the  arguments  advanced  on  that  occasion  in  favor  of  the  executive 
power  of  removal,  leave  the  case  at  bar  untouched.  While,  therefore,  we 
regard  with  great  respect  the  opinions  then  promulgated  by  the  fathers  of 
the  country  and  of  the  constitution,  and  are  disposed  to  leave  them  wholly 
unquestioned,  the  distinction  between  the  question  then  decided,  and  that 
now  under  consideration,  is  widely  different. 

It  is  conceded,  that  in  the  exercise  of  a  high  political  power,  the  pres- 
ident possesses,  and  ought  to  have,  a  large  discretion  on  the  *8ubject  of  re- 
^  ,  moval.  As  the  executive  magistrate  of  the  country,  he  is  the  only 
J  functionary  intrusted  with  the  foreign  relations  of  the  nation.  The 
secretary  of  state  and  foreign  ministers  are  the  agents  through  whom 
he  performs  these  duties  of  his  office.  He  is  the  commander-in-chief  of 
the  army  and  navy,  and  the  secretaries  of  these  departments  are  his  agents 
in  communicating  his  orders  and  instructions.  Being  responsible  for  the 
manner  in  which  these  high  trusts  are  executed,  he  must,  from  the  very 
nature  of  things,  be  at  liberty  to  employ  and  dismiss,  at  pleasure,  those 
whom  he  employs  as  his  agents.  The  laws,  therefore,  which  create  those  de- 
partments, expressly  recognise  this  relationship  and  this  control.  Act  of 
2'7th  July  1789,  establishing  the  department  of  foreign  affairs  ;  act  of  7th 
August  1789,  establishing  the  department  of  war  ;  and  the  act  of 
^Oth  April  1798,  establishing  the  navy  department. 

Widely  different  is  the  relation  wliich  subsists  between  the  court  and  • 

its  clerk.  The  latter  is  in  no  respect  ihe  agent  of  the  former.  His  duties 
are  prescribed  by  law ;  he  gives  bond  to  the  United  States,  for  the  security 
of  those  whose  interests  may  be  affected  by  his  malconduct.  The  court 
which. appoints  him,  is  in  no  sense  responsible  to  those  who  may  be  injured 
by  his  malpractices.     Another  palpable  difference  exists  between  the  cases. 

The  president  may  have  occasion  to  exercise  this  power  of  removal,  sum-  . 

marily,  in  cases  of  great  public  exigency,  and  as  a  necessary  means  of  pre-  i 

serving  the  country  from  impending  danger  or  dishonor  ;  and  for  causes,  * 

the  disclosure  of  which  before  he  acted,  might  involve  the  most  serious 
consequences.  Nor  does  any  power  exist  to  accomplish  the  same  good,  and 
to  ward  off  these  dangers,  in  any  other  mode.  The  court,  however,  may 
arrest  a  alerk  in  his  career  of  misconduct,  may  enforce  obedience  to  his 
duties,  may  punish   for  misconduct,  may  remove  for  sufficient  cause  ;  this  ] 

may  all  be  done  judicially.  This  will  be  again  adverted  to  in  the  subse- 
quent part  of  the  argument. 

The  general  proposition  was  advanced,  but  as  confidently  denied,  in  the 
debate  in  1789,  that  the  power  of  removal  was  an  incident  of  the  power  of 
appointment.     It  may  be  asserted,  that  there  is  nothing  either  in  the  pro- 
visions of  the  constitution,  or  in  the  principles  of  our  institutions,  which  coan- 
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tcnaDcefi  the  doctrine.  By  the  express  terms  of  the  constitutioDy  the  judges 
are  independent  of  the  appointing  power.  The  president  is  appointed  by 
eleotora,  who,  having  performed  their  constitutional  function,  are  extinct ; 
and  have  no  power  or  right  to  control  the  conduct  of  their  appointee,  or  to 
remove  him  from  his  high  office.  Such  also  is  the  case  with  the  vice-pres- 
ident. The  senators  are  appointed  by  the  state  legislatures,  and  such  appoint- 
ment is  irrevocable.  The  members  of  the  house  of  representatives,  when 
once  elected,  are  independent  of  those  whom  they  represent.  In  truth,  the 
principle  is  nowhere  found,  except  in  the  executive  department,  and  in 
the  exercise  of  political  power. 

There  is  nothing  in  the  office  of  clerk  of  a  court,  which  requires  the  appli- 
cation of  this  principle  to  him.  A  court,  in  making  such  *an  appoint-  ymnoa 
ment,  exercises  not  a  judicial,  but  a  purely  ministerial,  function.  Such  ^ 
was  the  understanding  of  the  respondent  himself  in  this  case.  He  never 
would  or  dared  to  have  assigned  as  his  motive  for  exercising  a  judicial 
power  in  a  particular  mode,  that  it  was  done  in  obedience  to  the  paramount 
duty  imposed  on  him  by  the  relations  of  private  friendship.  To  assign  such 
a  reason  for  a  judicial  decision,  would  stamp  it  with  condemnation.  In  per- 
forming this  merely  ministerial  function,  he  was  executing  a  merely  naked 
power. 

A  review  of  the  causes  which  led  to  this  provision  in  the  judiciary  act, 
will  corroborate  these  views.  Courts  were  to  be  created  co-extensive  with 
the  Union.  Casualties  might  occur,  which  would  leave  the  office  vacant, 
and  the  most  serious  consequences  might  result  from  leaving  the  place  un- 
filled, until  the  president  could  be  notified  of  the  fact,  and  make  a  new 
appointment.  In  the  counti'y  from  which  we  have  borrowed  so  many  of  our 
constitutional  and  legal  doctrines,  the  same  practice  extensively  prevailed. 
It  is  believed,  it  generally  existed  among  the  colonies.  Wherever  it  did 
prevail,  the  power  of  appointment  was  considered  as  a  naked  power,  which 
was  exhausted  by  the  act  of  itself  ;  and  then  slumbered,  until  another 
vacancy  awakened  it  again  to  life. 

As  a  general  principle  of  the  common  law,  in  all  cases  of  appointments 
under  powers,  the  appointment  is  not  revocable,  unless  expressly  made  so  at 
the  creation  of  the  power.  When  an  appointment  is  made,  the  party  takes, 
in  contemplation  of  law,  immediately  from  him  who  created  the  power.  An 
officer  thus  created  is  the  creature  of  the  law  which  confers  the  power  of 
appointment,  and  holds  as  if  his  name  had  been  specifically  mentioned  in 
the  statute.     1  Show.  52Sy  per  Gbeqort,  J. 

Such  powers,  and  such  exercises  of  them,  and  such  results,  are  usual  and 
familiar.  The.  marshal  or  sheriff  selects  and  summons  jurors,  but  when 
once  they  have  entered  upon  the  performance  of  their  duties,  he  cannot  dis- 
charge them.  In  case  of  an  insufficiency  of  numbers,  or  the  setting  aside  a 
verdict,  or  their  discharge  without  rendering  a  verdict,  a  new  exercise  of  the 
aathority  being  required,  the  power  revives. 

This  general  principle  has  been  for  a  long  series  of  years  adopted  in  the 
English  law,  as  applicable  to  aR  concerned  in  the  administration  of  justice ; 
to  the  inferior  and  ministerial  officers,  as  well  as  to  the  judges.  Originally, 
the  king  had  the  appointment  of  all,  for  the  pourts  were  emphatically  his 
courts  :  per  Holt,  1  Show.  528-9.  The  appointing  power  was  subsequently 
vested  in  the  courts  themselves.   Ibid.  180 ;  2  Inst.  426.   But,  as  was  distinctly 
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asserted  in  Sarcourt  v.  l^ox,  1  Show.  532,  535,  the  person  having  the  power 
to  make  the  appointment,  having  executed  that  power,  hath  done  with  the 
business  ;  he  hath  no  more  to  do  with  the  officer  ;  the  clerk  of  the  peace  being 
in  by  that  constitution  which  hath  limited  how  the  clerk  shall  be  estated  in 
his  office.  Ibid.  532.  In  the  case  of  the  chief  justice  granting  officers  in 
his  gift,  all  that  he  had  to  do  was  to  point  out  the  person  who  should  have 
^  .  ^  the  office.  Ibid.  535.  The  *8ame  great  judge  commends  the  policy 
J  of  this  law  :  "it  seems  the  public  good  was  designed,  for  it  was  a  great 
mischief  to  have  the  office  so  easily  vacated.''  Ibid.  534.  In  the  course  of 
his  learned  opinion.  Lord  Holt  lays  considerable  stress  upon  other  consider- 
ations which  are  equally  applicable  to  the  case  at  bar  :  he  says,  "  I  am  the 
more  inclined  to  be  of  this  opinion,  because  I  knew  the  temper  and  disposi- 
tion of  the  parliament,  at  the  time  when  this  act  was  made ;  their  design 
was,  that  men  should  have  places,  not  to  hold  precariously  or  determinable 
at  will  or  pleasure,  but  to  have  a  certain  durable  estate,  that  they  might  act 
in  them,  without  fear  of  losing  them.^'  He  also  considered  this  expression 
of  the  intentions  of  the  legislature  as  a  contemporaneous  exposition  of  the 
statute.  It  will  be  seen  presently,  how  stringent  is  the  application  of  these 
principles  to  the  case  under  consideration. 

Hawkins,  Book  2,  ch.  10,  §  38,  contains  this  general  dictum  in  relation 
to  some  of  the  executive  officers  of  the  court  :  "  It  seems  clear,  that  the 
sheriff  or  steward  having  power  to  place  a  constable  in  his  office,  has,  by 
consequence,  a  power  of  removing  him."  For  this,  he  cites  Bulst.  1 74.  A  ref- 
erence, however,  to  the  case  reported  by  Bulstrode,  shows  that  the  decis- 
ion was,  that  this  power  of  removal  could  only  be  a  removal  for  cause. 
According  to  the  principles  of  the  same  law,  an  officer  thus  removed  with- 
out cause,  could  be  reinstated  by  the  process  of  mandamus.  Bulst.  174  ; 
2  Hawk.  ch.  10,  §  47.  So,  in  Massachusetts,  it  has  been  adjudged,  that  a 
power  to  appoint  a  minister,  at  all  times,  does  not  carry  with  it  the  power 
to  remove.     Avery  v.  Inhabitants  of  Tyringham^  3  Mass.  160. 

Such  were  the  principles  of  law,  of  general  policy  and  of  individual 
right,  which  prevailed  when  the  judiciary  act  of  1789  was  framed  ;  and  a 
reference  somewhat  in  detail  to  the  proceedings  of  that  congress  will  demon- 
strate, it  is  believed,  the  proposition,  that  neither  the  judiciary  committee 
who  reported  the  bill,  nor  the  senate  that  passed  it,  nor  the  house  which 
concurred,  dreamed  that  they  were  conferring  upon  the  district  judge  the 
power  to  remove  the  clerk,  at  his  own  mere  capricious  will. 

The  bill  originated  in  the  senate.  It  was  reported  by  the  committee,  on 
the  12th  of  June  1789,  and  the  22d  of  the  same  month  was  assigned  for  the 
second  reading.  It  was  taken  up  for  consideration  on  that  day,  and  was 
the  subject  for  discussion  during  several  consecutive  days.  While  this  bill 
was  under  the  consideration  of  the  senate,  that  for  the  organization  of  the 
department  of  foreign  affairs  was  under  debate  in  the  house.  That  bill  was 
brought  up  to  the  senate,  and  a  similar  motion  to  that  which  had  been  dis- 
cussed in  the  house,  was  made.  The  judiciary  bill  passed  the  senate  on  the 
17th  July,  before  the  other  was  finally  acted  upon.  On  the  18th  of  July, 
the  question  on  the  president's  power  of  removal  was  carried  by  the  cast- 
ing vote  of  the  vice-president.  The  judiciary  committee  of  the  senate  con- 
tisted  of  Messrs.  Ellsworth,  Paterson,  Maclay,  Strong,  Lee,  Bassett,  Few, 
Wingate,  Carroll  and  Izard.     In  the  vote  upon  the  question  of  the  ezeoa- 
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tive  *power  of  removal,  they  stood :  for  striking  out,  Few,  Izard,  Lee, 
Maclay  and  Mingate ;  against  it,  Bassett,  Carroll,  Paterson,  Strong.  It 
thus  appears,  that  of  the  nine  members  who  reported  the  judicial  bill,  five 
entertained  the  opinion  that  the  president  had  not  the  power  of  removing 
the  secretary  of  state  from  office. 

With  what  show  of  reason  can  itl>e  inferred,  in  direct  opposition  to  the 
opinions  avowed  by  these  gentlemen  in  that  vote,  that  they  believed  that  they 
were  conferring,  by  implication,  upon  the  judges  of  the  district  court,  the 
power  of  removing  a  clerk?  With  the  views  they  had  taken  of  the  consti- 
tution, it  is  impossible  to  believe,  that  such  a  construction  of  the  law  upon 
which  they  were  employed,  ever  suggested  itself  to  them.  Experienced 
lawyers  as  they  were,  could  they  be  supposed  to  innovate  so  deeply  upon 
the  well-established  principles  of  the  common  law  ;  to  change  so  essentially 
its  wise  provisions  ;  and  that  this  result  was  to  be  accomplished  by  a 
remote  and  questionable  implication  ?  The  supreme  court  of  Pennsylvania 
has  decided,  that  this  power  of  removal,  as  incident  to  that  of  appointment, 
has  never,  in  this  country,  been  held  to  exist,  beyond  the  executive  depart- 
ment ;  and  does  not  extend  to  officers  concerned  in  the  administration  of 
justice.     6  Rawle  203. 

It  must  be  apparent,  then,  that  the  court  is  not  called  upon  to  unsettle 
or  disregard  the  constitutional  doctrines  adjudged  by  the  legislature  in  1789. 
The  counsel  for  the  relator  have  no  such  wish  or  design.  Independently  of 
the  weight  of  authority  which  sanctioned  that  decision,  we  are  free  to  con- 
fess, that  were  the  question  now  an  open  one,  we  should  fully  concur  in  the 
decision  then  made.  We  cannot  believe,  that  the  government  could  exist  a 
twelve  month,  under  a  different  rule.  Unless,  then,  we  can  satisfy  the 
court  that  the  decision  then  made  leaves  this  case  wholly  unaffected,  we 
bow  to  that  authority.  But  in  our  judgment,  the  argument  of  Mr.  Madison 
is  conclusive  ;  and  there  is  every  reason  to  believe,  as  well  from  tradition 
as  from  the  report  of  the  debate  itself,  that  that  argument  was  mainly  in- 
strumental in  bringing  about  the  result.  Mr.  Madison  did  not  rest  his  argu- 
ment principally  upon  the  ground,  that  the  power  to  remove  was  an  incident 
of  the  power  to  appoint.  He  proceeded  upon  the  principle,  that  the  rela- 
tion of  principal  and  agent  existed  between  the  president  and  the  secretary  ; 
that  such  a  power  was  essential  to  enable  the  former  to  perform  his  own 
constitutional  duties  ;  that  he  was  responsible  to  the  country  for  the  acts  of 
his  agents  ;  that  no  other  power  existed  which  could  guard  against  the  mis- 
chiefs and  dangers  that  might  threaten  the  nation,  if  one  of  these  high 
functionaries  should  become  faithless  or  incompetent.  That  argument 
leaves  this  question  untouched.  The  clerk  is  not  in  any  sense  the  agent  of 
the  court.  The  doctrine  of  responsibility  dDCS  not  exist.  The  clerk  may 
be  controlled  by  the  judicial  power  of  the  court.  He  may  be  adjudged,  on 
familiar  principles  of  the  common  law,  to  forfeit  his  office,  by  breach  of  the 
condition  annexed  *to  it ;  by  misfeasance  or  nonfeasance.  1  Hawk.  ri>oqo 
412.  He  may  be  punished  by  process  of  attachment,  for  a  contempt  ^ 
in  not  obeying  the  lawful  orders  of  the  court,  even  under  the  mitigated 
law,  as  it  exists  since  the  act  of  March  1831.  (4  U.  S.  Stat.  487.) 

The  possession  of  this  ample  judicial  control  excludes  the  idea  that  the 
judge,  by  virtue  of  the  power  of  appointment,  a  power  ministerial  and  not 
judicial,  can  remove  the  clerk  at  his  own  will  and  pleasure.     He  can  oust 
13  PlBT.— 14  ^'^^ 
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him  from  office  for  good  cause ;  there  is,  therefore,  no  room  for  implying 
a  power  to  remove  him  without  cause.  He  may  eject  an  officer  who  is 
incompetent,  who  neglects  to  perform  his  duties,  or  who  abuses  the  trust 
reposed  in  him  ;  this  takes  away  the  necessity  for  vesting  in  him,  by  impli- 
cation, a  power  of  removal ;  which,  if  exercised  under  any  other  circum- 
stances, or  in  any  other  cases,  must  involve,  as  in  this  case,  a  flagrant  breach 
of  public  duty,  and  a  flagrant  abuse  of  power.  Powers  are  only  implied 
from  necessity.  If  no  cogent  reason  exists  why  that  which  is  not  in  express 
terms  granted,  should  yet  pass  by  implication,  such  a  construction  is  not  to 
be  favored. 

It  has  been  shown,  that  this  authority  is  not  conferred  upon  the  judge  in 
any  larger  grant,  or  as  a  necessary  means  to  perform  his  own  positive  duties, 
as  in  the  case  of  the  president ;  that  it  does  not  grow  out  of  the  relation  of 
principal  and  agent,  as  in  that  case ;  and  that,  without  invoking  the  aid 
of  this  strained  construction,  the  superintending  power  of  the  court,  acting 
within  its  appropriating  sphere,  and  in  conformity  with  its  ordinary  rules, 
is  ample  for  every  lawful  or  useful  purpose  ;  that  such  a  construction  is  not 
in  analogy  to  the  principles  of  our  institutions ;  that  it  is  at  variance 
with  the  wise  and  liberal  principles  of  English  law,  and  contrary  to  the 
avowed  doctrine  of  those  who  drafted  the  statute  under  which  the  power  is 
claimed.  Upon  all  these  grounds,  separately  so  strong,  and  in  their  joint 
authority  so  conclusive,  it  is  submitted,  that  the  first  point  in  the  argument 
is  established — that  as  a  ministerial  power,  growing  out  of  the  authority  to 
appoint,  it  does  not  belong  to  the  district  judge. 

2.  The  second  point  contended  for  on  behalf  of  the  relator  is,  that 
admitting  the  power  of  removal  to  reside  in  the  district  judge,  yet  the 
act  of  removal  of  Mr.  Hennen  was  not  a  legal  exercise  of  a  legal  authority, 
but  a  palpable  and  gross  abuse  ;  that  such  abuse  is  per  se  illegal,  and  can- 
not operate  to  deprive  the  relator  of  his  office,  or  to  confer  the  rights  of 
office  upon  Mr.  Winthrop.  In  general,  the  motives  which  stimulate  men  to 
act,  excepting  so  far  as  they  are  apparent  in  the  act  itself,  are  inscrutable 
to  human  ken.  The  motive  is  sometimes,  however,  worse  than  the  mere  act 
itself  would  indicate,  as  in  the  celebrated  case  decided  under  the  Coventry 
act ;  in  which  one  brother,  indicted  for  an  assault  upon  another  with  intent 
to  maim  and  disfigure,  had  the  audacity  to  defend  himself  upon  the  ground 
that  his  intention  was  to  kill.  In  the  present  case,  the  learned  judge,  with 
more  frankness  than  ].rudence,  in  the  very  act  of  dismissing  the  relator, 
bestows  upon  him  the  highest  eulogium,  declares  him  methodical,  prompt, 
♦oiftl  ®^^'^"^  *"*^  *upright,  in  the  discharge  of  his  duties,  and  assigns  as  the 
J  motive  of  his  conduct,  the  paramount  claims  of  personal  friendship. 
The  question,  then,  is  distinctly  presented,  whether,  when  such  objects  and 
such  motives  are  avowed,  the  act  can  be  deemed  a  legal  and  constitutional 
exercise  of  power ;  or  whether  it  be  not  a  gross  and  flagrant  abuse  which 
invalidates  the  act.  Such  a  proceeding  as  that  presented  by  the  record,. is  a 
clear  violation,  by  the  judge,  of  his  oath  of  office.  He  is  required  by  law 
to  take  an  oath  that  he  will  '' faithfully  and  impartially  discharge  and  fulfil 
all  the  duties  incumbent  upon  him  as  district  judge,  according  to  the  best 
of  his  abilities  and  understanding."  (1  U.  S.  Stat.  76,  §  8.)  The  phraseol- 
ogy of  this  oath  marks  clearly  the  manner  in  which  he  is  to  execute  all  the 
powers  confided  to  him  officially. 
210 
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Here  again,  we  may  advert  with  advantage  to  the  debate  in  the  house 
of  representatives,  in  1789.  Mr.  Lawrence  (1  Gale's  and  Seaton's  Debates 
604),  in  an  early  stage  of  the  debate  remarked  :  *'  If  the  president  abuses 
his  trust,  will  he  escape  the  popular  censure  ?  And  would  he  not  be  liable 
to  impeachment  for  displacing  a  worthy  and  able  man,  who  enjoyed  the 
confidence  of  the  people."  Mr.  Madison  (p.  61V)  observed  :  '*The  danger 
then  consists  merely  in  this,  that  the  president  can  displace  from  ofUce  a 
man  whose  merits  require  that  he  should  be  continued  in  it.  What  will  be 
the  motive  which  the  president  can  feel  for  such  abuse  of  his  power,  and  the 
restraints  that  operate  to  prevent  it  ?  In  the  first  place,  he  will  be  impeach- 
able by  the  house,  for  such  an  act  of  mal-administration  ;  for  I  contend,  that 
the  wanton  removal  of  meritorious  officers  would  subject  him  to  impeach- 
ment and  removal  from  his  own  high  trust."  Mr.  Vining  (p.  631)  remarked, 
that,  ''  if  the  president  removes  a  valuable  officer,  which  seems  to  be  the 
great  danger  the  gentleman  from  South  Carolina  apprehends,  it  would  be  an 
act  of  tyranny  which  the  good  sense  of  the  nation  would  never  forget." 
And  Mr.  Baldwin  (p.  580)  pronounces  such  an  act,  "  an  abuse  of  power." 
Not  one  gentleman  who  participated  in  the  debate  dissented  from  these 
views.  We  hold  this  to  be  the  sound  constitutional  doctrine.  It  is  a  vital 
principle  of  our  institutions.  To  assert  the  contrary,  is  to  confound  power 
with  right,  and  involves  the  absurdity  of  making  every  exercise  of  power  a 
rightful  and  lawful  exercise. 

The  president  has  the  power  to  interpose  his  veto  upon  any  act  of  con- 
gress ;  were  he,  in  the  exercise  of  this  high  function,  to  avow  his  conviction 
that  the  law  submitted  to  him  was  just  and  proper,  demanded  by  the  wants 
of  the  community  and  the  voice  of  the  nation,  and  that  no  constitutional 
objection  could  be  urged  against  it,  but  that  under  the  impression  it  might 
materially  affect  the  interest  of  individuals,  towards  whom  he  cherished 
feelings  of  affection,  he  had  recognised  the  paramount  claims  of  private 
friendship,  and  vetoed  the  bill  ;  who  could  doubt,  that  he  had  violated  his 
high  trust,  grossly  abused  the  power  reposed  in  him,  and  merited  the 
severest  punishment  the  violated  laws  of  his  country  could  inflict  ?  Did  a 
judge  assert  the  same  paramount  influence  as  furnishmg  *him  with  a  rmo^i 
motive  to  award  judgment  against  a  party  whose  legal  rights  he  at  ^ 
the  same  time  recognised,  can  a  doubt  exist,  that  he  would  meet  with  the 
appropriate  recompense  ? 

This  principle  extends  throughout  the  entire  sphere  of  official  duty  ;  it 
is  applied  by  courts  in  the  administration  of  private  justice.  In  McQueen 
v.  ihrquhar,  Lord  Eldon  observes,  "  it  is  truly  said,  this  court  will  not 
permit  a  party  to  execute  a  power  for  his  own  benefit.  In  Lord  Sandwich?9 
Casey  a  father,  having  the  power  of  appointment,  and  thinking  one  of  his 
children  was  in  a  consumption,  appointed  in  favor  of  that  child ;  and  the  court 
was  of  opinion,  that  the  purpose  was  to  take  the  chance  of  getting  the  money 
as  administrator  of  that  child."  If  such  an  act  would  invalidate  the  exer- 
cise of  a  power  involving  the  pecuniary  interest  of  a  citizen,  must  it  not 
work  the  same  result,  when  an  individual  abuses  a  public  trust  confided  to 
his  hands  from  considerations  of  the  general  good  ?  Can  there  result  any 
injury  or  wrong  from  carrying  out,  in  every  case,  the  pure  principles  of 
private  morality  and  fidelity  in  the  discharge  of  a  trust  ? 

This  doctrine  has  long  been  engrafted  into  the  English  law.   Lord  CoKX 
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in  his  first  Institute  (1  Thomas'  Co.  Litt.  239-40)  says  :  "  there  be  at  this 
day  more  conditions  in  law  annexed  to  offices  than  there  were  when  Little- 
ton wrote  ;  for  example,  for  offices  in  any  way  touching  the  administration 
of  justice,  or  clerkship  in  any  court  of  record,"  &c.  "  For  if  any  of  these 
officers  bargain  or  sell  any  of  their  offices,  or  any  deputation  of  the  same." 
4&C.,  '^  he  shall  not  only  forfeit  his  estate,  but  be  adjudged  a  disabled  person 
to  have  or  enjoy  the  same  office,"  &c,  "  Therefore,"  he  concludes  the  sub- 
ject, "  by  the  law  of  England,  it  is  further  provided,  that  no  officer  or 
minister  of  the  king  shall  be  ordained  or  made  for  any  gift  or  brokage, 
favor  or  affection,  nor  that  any  which  pnrsueth,  by  him  or  any  other,  privily 
or  openly,  to  be  in  any  manner  of  office,  shall  be  put  in  the  same  office  or 
any  other  ;  but  that  all  such  officers  shall  be  made  of  the  best  and  most  law- 
ful men  and  sufficient  ;  a  law  worthy  to  be  written  in  letters  of  gold,  but 
more  worthy  to  be  put  in  due  execution.  For  certainly  never  shall  justice 
be  duly  administered,  but  where  the  officers  and  ministers  of  justice  be  of 
such  quality,  and  come  to  their  offices  in  such  manner  as  by  this  law  is 
required."  The  act  then  does  not  depend  exclusively  for  its  legality  merely 
upon  the  fact  that  it  is  within  the  power  which  the  party  possesses.  An 
abuse  of  a  legal  authority  is  illegal,  an  abuse  of  constitutional  power  a  high 
misdemeanor.  In  the  opinion  of  some  of  the  most  eminent  men  our  country 
has  produced,  the  very  act  which  is  the  subject  of  our  present  consideration 
constitutes  an  impeachable  offence.  That  conduct  which  is  impeachable, 
cannot  be  legal.     An  illegal  exercise  of  a  power  is  a  nullity,  and  void. 

Nor  does  this  doctrine  rest  merely  upon  these  authorities,  venerable  and 
respectable  as  they  are.  Chancellor  Kent  (1  Kent's  Com.  288-9)  recog- 
nises the  doctrine,  that  for  an  al>use  of  the  executive  trust,  the  president  is 
♦2421  i™P^^cbable,  and  he  considers  it  as  an  abuse  of  his  *authority  to 
-*  violate  the  constitution  or  law  of  the  land.  Judge  Stoby  (Com.  on 
Const.  §  788),  speaking  of  the  president,  says,  "  if  he  ventures  upon  a  system 
of  favoritism,  he  will  not  escape  censure,  and  can  scarcely  avoid  public  detec- 
tion and  disgrace."  §  789.  "  It  should  never  be  forgotten,  that  in  a  repub- 
lican government,  offices  are  established  and  are  to  be  filled,  not  to  gratify 
private  interests  and  private  attachments ;  not  as  a  means  of  corrupt  influ- 
ence or  individual  profit ;  but  for  purposes  of  the  highest  public  good."  In 
§  792,  we  are  told,  that  "  it  is  the  duty  of  the  president,"  among  other 
things,  'Ho  disregard  the  importunities  of  friends  ;  the  hints  or  menaces  of 
enemies  ;  the  bias  of  party,  and  the  hope  of  popularity."  §  794.  The  courts 
of  the  Union  possess  the  narrow  prerogative  of  appointing  their  own  clerk 
and  reporter,  without  further  patronage.  No  intimation  is  given  of  the 
power  to  remove  at  pleasure.  In  contrast  with  this  narrow  prerogative, 
this  distinguished  judge  contrasts  the  exorbitant  power,  grown  up  from  a 
small  "  seminal  principle  "  of  the  postmaster-general  ;  of  which  he  says,"  the 
great  anomaly  in  the  s}stem  is  the  enormous  patronage  of  the  postmaster- 
general,  who  is  invested  with  the  sole  and  exclusive  authority  to  appoint  and 
remove  all  deputy-postmasters."  Finally,  in  §  798,  he  adopts  to  the  fullest 
extent,  the  opinions  of  Madison  and  others,  as  pronounced  in  1789  ;  and 
declares,  that  "  removals  from  office,  with  a  view  to  bestow  the  office  upon  a 
dependant  or  favorite,  is  an  impeachable  offence." 

Fortified  in  our  positions  by  this  array  of  authority,  we  have  felt  no 
hesitation  in  asserting  that  the  act  of  removal  attempted  to  be  exercised  in 
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this  case,  is  a  clear  abuse  of  power,  if  the  authority  indeed  exists  ;  is  a  palp- 
able violation  of  duty,  and  subjects  the  offending  party  to  impeachment,  as 
for  a  high  misdemeanor.  If  such  be  the  character  of  the  act,  it  is  in  vain 
to  contend  that  it  can  be  valid. 

3.  Is  the  remedy  by  mandamus  the  appropriate  legal  remedy?  In 
Whites  Casey  6  Mod.  18,  an  application  was  made  for  a  mandamuSy 
to  restore  the  party  to  the  place  of  clerk  of  the  company  of  butchers, 
and  the  case  of  an  attorney  of  an  inferior  court  was  cited,  in  which  the 
mandamus  had  been  issued  ;  but  Holt,  Chief  Justice,  said,  that  case 
differs.  1.  Office  of  attorney  concerns  the  public,  for  it  is  for  adminis- 
tration of  justice.  2.  He  has  no  other  remedy.  The  case  thus  recognised 
bears  a  strong  and  complete  analogy  to  that  at  bar.  The  office  of  clerk 
nearly  concerns  the  administration  of  justice,  and  the  party  has  no  other 
remedy.  If  any  writ  of  quo  warra?ito  would  lie  in  Louisiana,  it  must  be 
brought  in  the  same  court,  before  the  same  judge  who  has  committed  the 
wrong  in  the  original  case.  An  assize  is  equally  out  of  the  question,  and  is 
not  only  obsolete  in  England,  but  utterly  impracticable  here.  MandamtM 
was  awarded  to  restore  one  to  the  office  of  steward  of  a  court  leet,  but  from 
which  he  had  been  displaced  for  his  affection  to  the  king.  T.  Raym.  18. 
On  motion  for  a  mandamics  to  restore  an  attorney,  the  court  was  at  first 
equally  divided  (Ibid.  67);  but  it  was  subsequently  allowed  ;  Ibid.  94.  In 
Dighton^s  UasCy  T.  Raym.  188;  1  Vent.  77;  a  mandamus  *was  rt^oAo 
prayed  to  restore  a  town  clerk,  but  refused  ;  because  by  the  terms  of  *• 
the  charter,  the  town  possesses  the  absolute  power  of  turning  him  out.  This 
however,  was  thought  so  monstrous  a  grievance,  that  the  court  advised  to 
have  the  patent  repealed.  In  Dew  v.  Judcjes  of  the  Sweetspring  District 
Courty  3  Hen.  &  Munf.  1,  mandamus  was  held,  after  full  argument,  to  be 
the  appropriate  remedy  to  restore  a  clerk  who  had  been  superseded  by 
an  irregular  appointment.  In  3  Devereux,  the  same  point  was  solemnly 
adjudged. 

If  the  remedy  bo  appropriate,  this  is  the  only  tribunal  by  which  it  can 
be  awarded.  By  the  provisions  of  the  judiciary  act,  the  clerk  of  the  district 
court  becomes  the  clerk  of  the  circuit  court.  The  record  shows  that  the 
associate  judge  of  this  court  who  presides  in  the  Louisiana  circuit  court, 
refused  to  recognise  the  validity  of  the  act  of  the  district  judge,  or  to 
receive  the  clerk  whom  he  had  attempted  to  appoint.  In  consequence  of 
the  disagreement  of  the  two  judges,  there  is  no  clerk.  No  business  is  or  has 
been  transacted  in  the  circuit  court ;  the  government  and  individual  suitors 
are  unable  to  proceed  in  their  causes ;  no  case  can  be  brought  up  to  this 
tribunal,  and  the  whole  appellate  jurisdiction  of  this  court  is  suspended 
during  this  extraordinary  state  of  affairs.  Unless  this  court  interpose,  such 
a  state  of  things  must  remain  ;  a  mafidamus  is  prayed  to  both  courts,  and 
we  consider  each  as  a  necessary  exercise  of  the  appellate  power  of  this 
tribunal,  and  in  accordance  with  the  former  practice  of  this  court.  Mb 
parte  Burr,  9  Wheat.  529  ;  Me  parte  Crane,  6  Pet.  190. 

Gilpin  opposed  the  rule  to  show  cause. — This  rule  ought  not  to  be 
granted  :  1.  Because  the  petitioner  is  not  entitled  to  the  office.  2.  Becaase, 
if  he  is  entitled  to  it,  a  mandamus  commanding  the  judges  of  the  district 
and  circuit  courts  of  Louisiana  to  restore  him  to  it,  is  not  the  proper  mode 
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of  ascertaining  his  right.  3.  Because,  if  he  is  entitled  tc  it,  and  if  a 
mandamus  is  a  proper  remedy  ;  yet  this  court,  under  the  limitation  of  its 
powers  by  the  constitution  and  laws,  has  no  authority  to  issue  that  writ,  in 
such  a  case  and  for  such  a  purpose. 

L  The  office  of  clerk  of  a  district  court  of  the  United  States,  is  a  public 
office,  created  by  law,  for  a  public  benefit ;  its  duties  are  defined  by  law  ; 
and  the  mode  in  which  the  incumbent  is  to  be  appointed,  is  expressly 
designated  by  law.  It  does  not  depend  on  usage  or  custom.  The  Constitu- 
tion requires  (art.  2,  §  2)  the  mode  of  appointment  to  inferior  offices  to  be 
designated  by  law.  By  the  third  section  of  the  act  of  the  24th  September 
1789  (I  U.  S.  Stat.  73)  there  is  to  be  a  district  court  of  the  United  States  in 
each  district,  the  judge  of  which  is  to  be  called  the  district  judge.  By  the 
seventh  section  of  the  same  law  (Ibid.  76),  the  district  courts  are  to  appoint 
clerks  for  their  respective  courts  ;  the  clerk  for  each  district  court  is  to  be  clerk 
^  ,  of  the  ^circuit  court  in  the  same  district ;  and  the  clerk  is  to  take  oath 
^  and  give  bond  before  he  enters  on  his  office.  By  the  eighth  section  of 
the  act  of  26th  March  1804  (2  U.  S.  Stat.  285),  a  district  court  was  established 
in  the  territory  of  Orleans,  to  consist  of  one  judge,  "who  shall  appoint  a 
clerk."  By  the  third  section  of  the  act  of  8th  April  1812  (Ibid.  703), 
the  state  of  Louisiana  was  formed  into  a  district,  and  a  district  court 
established  there,  the  judge  of  which  "  shall  appoint  a  clerk."  By  the  act 
of  3d  March  1823  (3  Ibid.  774),  Louisiana  was  divided  into  an  eastern  and 
western  district,  with  a  district  court  for  each  ;  though  the  same  person  was 
to  be  judge  of  both.  By  the  act  of  3d  March  18.^7  (5  Ibid.  176),  the  eastern 
district  of  Louisiana  is  made  part  of  the  9th  circuit ;  and  it  is  provided 
that  "th.i  circuit  court,  and  the  judges  thereof,  and  the  district  court,  and 
the  judges  thereof,  are  to  have  like  powers  as  in  other  circuits  and  districts." 

In  the  year  1837,  Judge  Lawrence  was  duly  appointed  and  commissioned 
as  district  judge  for  the  eastern  district  of  Louisiana.  On  the  18th  May  1888, 
he  did,  as  district  judge,  appoint  John  Winthrop  clerk  of  the  district  court 
for  that  district,  by  a  commission  under  his  hand.  On  the  19th  March  1838, 
Mr.  Winthrop  took  the  oath  and  gave  the  bond  required  by  law,  and  entered 
upon  the  duties  of  the  office.  Thus,  according  to  all  the  provisions  of  law, 
Mr.  Winthrop  is  now  clerk  of  the  district  court ;  and  under  the  seventh 
section  of  the  act  of  24th  September  1789,  is  also,  i/>«o/ac^o,  clerk  of  the 
circuit  court  in  the  same  district. 

On  what  ground,  then,  does  the  petitioner  claim  this  office  ?  It  is  this, 
that  on  21st  February  1834,  Judge  Harper,  at  that  time  district  judge, 
appointed  the  petitioner  clerk  of  the  court.  Now,  as  it  is  admitted,  that  no 
person  but  a  district  judge  can  appoint  a  clerk  of  the  district  court,  and  as 
the  appointment  made  by  the  present  judge  is  asserted  to  be  illegal ;  the 
conclusion  must  be,  that  the  appointment  of  a  clerk  once  made  cannot  bo 
revoked  or  superseded  by  the  court  making  it.  This  is  the  only  ground  on 
which  the  petitioner  can  sustain  his  right  to  this  office.  This  position  is 
denied,  because  the  express  words  of  the  law  vest  in  the  district  court  the 
power  of  appointing  a  clerk  at  any  time  ;  because  this  appointment  is  similar 
in  character  to  others  which  are  unquestionably  superseded  by  new  appoint- 
ments ;  and  because  every  ministerial  or  executive  office,  is,  ipso  facto,  ter- 
minated by  a  new  appointment,  legally  made,  of  a  competent  officer ;  unless 
otherwise  provided  by  e::press  law. 
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1.  By  the  ^ords  of  the  several  acts  of  congress,  this  power  of  appoint- 
ment is  vested  in  the  court,  and  the  judge  for  the  time  being.  There  is  no 
restriction  or  limitation  to  it ;  it  is  neither  greater  nor  less  than  other 
powers  vested  in  the  court  or  the  judge.  He  "has  power"  to  appoint  a 
clerk,  as  he  "  has  power,"  by  the  words  of  the  law,  to  order  books  to  be 
produced,  to  grant  new  trials,  to  punish  contempts,  or  to  make  rules  and 
regulations.  Cannot  acts  done  by  *virtue  of  those  powers  be  revoked  r^o^g 
or  superseded  by  a  now  exercise  of  the  same  power  ?    That  will  not  *■ 

be  denied.  These  powers  are  discretionary  ;  to  be  exercised  by  the  court 
and  the  judge,  according  to  such  discretion,  at  any  time  ;  and  they  may, 
therefore,  be  so  exercised,  even  though  they  should  operate  to  revoke  or 
supersede  previous  acts.  There  is  nothing  which  limits  or  restricts  the 
present  judge,  because  a  former  one  has  acted  under  the  same  power. 

2.  Nor  is  there  anything  in  the  nature  or  character  of  this  power  of 
appointing  a  clerk,  as  vested  by  law  in  the  district  judge,  which  makes  it 
different  from  the  appointing  power  vested  in  other  persons  ;  and  in  whose 
case,  it  is  not  denied,  that  its  exercise  supersedes  a  previous  appointment. 
The  acts  of  1804,  1812  and  1823,  which  authorize  the  district  judge  to 
appoint  H  clerk,  also  authorize  the  president  to  appoint  an  attorney  and  a 
marshal.  It  will  not  be  contended,  that  the  latter  are  irrevocable  ;  yet 
there  is  no  distinction  whatever  in  the  grant  of  power.  An  appointment  of 
an  attorney,  by  a  former  president,  does  not  take  from  the  present  executive 
the  power  to  appoint  a  new  one  ;  why  then  should  the  act  of  a  former  judge 
restrict  the  actual  incumbent  ?  Either  both  are  perpetual,  or  both  may  be 
superseded.  In  an  act  passed  on  the  dd  March  1831  (4  U.  S.  Stat.  492),  the 
district  judge  of  Louisiana  is  "authorized  to  appoint  an  interpreter  to 
the  district  court."  It  will  hardly  be  contended,  that  such  an  appointment 
cannot  be  superseded  by  the  court ;  yet  the  power  given  in  that  case  is  no 
broader  than  in  regard  to  a  clerk. 

3.  There  is  nothing  in  the  act  of  congress  conferring  this  power  of 
appointment,  which  in  terms,  forbids  its  termination  within  a  limited  time  ; 
and  it  is  a  settled  principle,  arising  out  of  the  constitution  and  laws  of  the 
United  States,  that  unless  there  be  such  a  prohibition,  every  ministerial  or 
executive  office  is,  ipsofactOy  terminated  by  a  new  appointment,  legally  made. 
The  constitution  prescribes  the  several  modes  by  which  appointments  to  all 
offices  are  to  be  made  ;  these  are  by  elections,  by  the  president  and  senate, 
by  the  president,  by  the  courts  of  justice,  and  by  the  heads  of  departments. 
It  also  designates  out  of  all  officers  whose  appointment  is  thus  provided  for, 
but  five  classes  whose  terms  shall  be  of  a  certain  duration,  which  cannot  be 
lessened,  unless  by  the  death,  voluntary  resignation  or  impeachment  of  the 
incumbents.  These  are  representatives  in  congress,  who  shall  hold  their 
office  for  a  term  of  two  years  ;  the  president  and  vice-president  for  four  ; 
the  senators  for  six  ;  and  the  judges  "  during  good  behavior."  The  irresist- 
ible inference  from  this  is,  that  by  designating  certain  officers  of  whose 
terms  it  absolutely  fixes  the  duration,  it  meant  to  lay  down  no  such  rule  in 
regard  to  any  others. 

An  ambassador  to  a  foreign  government,  or  a  secretary  of  one  of  the 
executive  departments,  holds  his  office  under  the  same  general  power  of 
appointment,  when  vested  in  the  president,  as  a  clerk  of  court  does,  r«24(| 
when  it  is  vested  in  the  court.     The  constitution  has  not  *made  the 
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term  of  one  more  or  less  independent  of  the  appointing  power  than  the  other. 
It  has  annexed  to  the  power  of  appointment  the  same  rights  in  one  case  as 
in  the  other.  More  proporly  speaking,  it  annexes  the  same  duties.  The 
power  of  appointment  is  a  trust  to  be  exercised  for  the  public  welfare  ;  it 
is  the  duty  of  the  appointing  power  to  select,  at  any  time,  the  person  best 
qualified  to  fill  the  office  ;  he  has  no  right  to  avoid  its  exercise,  if  he  believes 
it  to  be  essential  to  the  general  good.  The  fitness  of  the  officer  may  depend 
on  other  circumstances  than  his  own  merits,  as  is  strikingly  the  case  with 
ambassadors  or  foreign  diplomatic  agents  ;  with  whom  it  may  often  happen, 
that  at  particular  conjunctures,  public  expediency  may  require  the  selection 
of  one  man  in  preference  to  another^  without  contrasting  their  individual 
merits.  The  appointing  power  is  bound  to  act  upon  these  causes,  so  as 
justly  to  perform  his  trust.  If,  in  so  doing,  he  supersedes  a  previous 
appointment,  or  removes  a  previous  incumbent,  that  is  an  unavoidable 
result ;  but  it  would  afford  no  excuse  for  the  neglect  of  a  high  trust. 

Nor  does  this  view  of  the  constitutional  duty  of  the  appointing  power 
go  to  pardon  or  excuse  any  impropriety  in  its  exercise.  On  the  contrary, 
by  imposing  the  duty  of  selecting  the  proper  person,  at  every  time,  it  places 
the  performance  of  that  duty  under  more  strict  supervision.  Wrongfully, 
or  corruptly,  or  improperly,  to  exercise  it,  becomes,  in  this  light,  an  official 
misdemeanor.  Unquestionably,  a  judge  who  should  be  governed  by  favor- 
itism or  corrupt  motives  in  performing  one  branch  of  his  constitutional 
functions,  would  be  equally  amenable  to  the  laws,  as  if  he  were  so  in  dis- 
charging another.  His  responsibility  is  the  same,  whether  he  exercises  the 
power  to  appoint  an  officer,  or  the  power  to  punish  a  contempt ;  to  grant  a 
new  trial ;  or  to  do  any  other  act  which  under  the  laws  he  "  has  power  "  to 
do.  Misdemeanor  in  one  case  would  afford  as  good  ground  for  impeachment 
as  in  the  other. 

If  these  positions  be  true,  it  then  follows,  that,  under  a  fair  construction 
of  the  constitution,  the  appointing  power,  when  not  limited,  is  to  perform 
its  duties  at  the  time  and  manner  deemed  best  for  the  public  good  ;  but  \ 

strictly  responsible  to  the  highest  tribunal  for  an  honest  discharge  of  those  ' 

duties  ;  and  strictly  responsible  also  to  private  individuals,  for  so  using  it, 
as  not  to  interfere  with  their  legal  rights.     And  such  has  been  the  uninter-  ' 

rupted  practice  under  the  constitution,  for  fifty  years.  Has  it  ever  been 
doubted,  that  the*president  may  recall  an  ambassador,  when  he  chooses,  or 
change  the  heads  of  departments?  Is  it  denied,  that  the  heads  of  depart- 
ments may  remove  or  supersede  the  clerks  in  their  respective  offices?  By 
what  reasoning,  then,  could  a  different  practice  be  sustained  in  regard  to  I 

the  courts  of  law  ;  when  the  constitution  confers  in  the  same  sentence,  the 
same  powers  upon  them  as  upon  the  president  and  the  heads  of  depart-  ' 

ments  ? 

So  generally  has  this  principle  been  admitted,  and  so  uniform  baa  the 
♦9471  P^*®^^^®  been,  that  out  of  the  innumerable  cases  in  which  public  *offi-  , 

^  cers  have  been  superseded  or  removed   by  a  new  exercise  of  the  ^ 

appointing  power,  very  few  have  become  subjects  of  judicial  examination. 
Whenever  they  have  been  so,  this  exercise  of  the  appointing  power  has  been 
judicially  recognised.  In  the  case  of  the  Commonwealth  v.  Sutherland 
3  Serg.  &  Rawle  148,  and  in  that  of  the  GommomoeaUh  v.  Bitssier^  6  Ibid. 
451,  the  supreme  court  of  Pennsylvania  decided,  that  the  general  power  of 
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appointment^  vested  in  the  governor,  authorized  him  to  remove  an  incum- 
bent, wherever  the  time  for  the  continuance  of  the  office  was  not  fixed.  In 
the  case  of  Botoerbank  v.  Morris,  Wall.  C.  C.  119,  it  is  held,  that  such 
removal  may  be  made,  either  by  express  notification,  or  simply  by  appoint- 
ing another  person  to  the  same  office.  The  case  of  Avery  v.  Inhabitants  of 
Tyringham,  3  Mass.  160,  cited  to  sustain  a  different  doctrine,  arose  out  of 
the  long-established  usage  in  New  England,  which  regards  the  relation 
between  the  minister  and  parish  in  the  light  of  a  contract,  to  be  limited  by 
express  agreement,  or  if  not,  only  to  be  dissolved  for  some  good  cause,  or 
by  consent  of  both  parties.  Even  at  common  law,  a  custom  for  the  appoint- 
ing power  to  remove  ad  libitum,  where  the  term  was  not  fixed,  or  the 
incumbent  held  at  will,  was  always  held  to  be  a  good  custom.  Rex  v. 
Mayor  of  Coventry,  2  Salk.  430 ;  Bex  v.  Wardens  of  Thame,  1  Sir.  116  ; 
Rex  V.  Mayor  of  Cambridge,  2  Show.  70. 

If  a  full  expression  of  the  legislature  of  the  Union,  on  this  important 
part  of  the  American  constitution,  is  to  be  regarded  by  courts  of  justice  as 
an  authority,  we  have  that  also,  deliberately  given,  fully  sustaining  the  right 
of  the  appointing  power  to  remove,  where  no  express  provision  exists  ; 
and  declaring  that  right  to  be  incidental  to  the  pow^rof  appointment.  The 
debate  in  the  house  of  representatives,  on  the  bill  'Ho  establish  the  depart- 
ment of  foreign  affairs,"  and  the  vote  on  22d  June  1789  (1  Journals  of 
Congress  50),  have  always  been  regarded  as  conclusive  in  regard  to  the 
opinions  of  those  who  framed  the  constitution.  The  result,  then,  is,  that  Mr. 
Winthrop  being  duly  appointed,  the  petitioner  is  superseded  and  removed. 
He  has,  therefore,  no  legal  right  to  the  office  to  which  he  asks  to  be 
restored. 

II.  But  if  he  has  a  right  to  the  office,  a  mandamus  is  not  the  proper 
mode  of  ascertaining  it.  This  is  not  a  case  for  a  mandamus,  according  to 
the  principles  and  usages  of  law. 

1.  A  mandamiLS  can  only  be  issued  to  a  person  or  inferior  tribunal, 
which  the  court  issuing  it  has  a  right  to  control,  in  the  particular  instance. 
It  is  a  high  prerogative  writ.  It  is  an  order  from  a  superior  to  an  inferior 
tribunal,  when  the  inferior  neglects  a  duty  which  the  superior  is  bound  to 
see  performed.  It  is  never  granted  against  a  judge  of  the  court  that  issues 
it ;  as  would  be  the  case  here,  were  this  rule  allowed  against  the  judge  of 
the  circuit  court  of  Louisiana.  It  is  never  granted  against  a  judge  of  the 
higher  courts  of  common  law.  In  the  case  of  Audley  v.  Joyce,  Poph.  176, 
it  is  spoken  of  as  a  flower  of  prerogative,  vested  in  the  king's  bench,  to  be 
♦used  in  controlling  municipal  corporations.  In  Rex  v.  Barker,  pmrt^p 
3  Burr.  1265,  1267,  it  is  said,  that  it  is  to  be  exercised  only  when  I- 
absolutely  necessary  ;  and  then  in  virtue  of  a  general  supervising  power. 
In  the  Rioters*  Case,  1  Vern.  175,  and  again,  in  Zatolor  v.  Murray,  1  Sch. 
A  Lef.  75,  79,  the  court  of  chancery  declared,  they  would  not  presume  to 
issue  it  to  the  chief  justice  of  the  king's  bench.  In  Bridgman  v.  HoU, 
1  Show.  P.  C.  117,  the  judges  of  the  king's  bench  remonstrated  against 
a  mandatory  process  from  the  house  of  lords,  as  trenching  upon  their 
rights  ;  since  it  was  compelling  the  action  of  those  who,  by  the  law  of  the 
land,  had  a  right  to  exercise  their  own  judgment.  In  some  instances,  it  has 
been  issued  by  a  higher  court  of  record  to  an  inferior  one,  directing  it  to 
perform  some  strictly  ministerial  act ;  but  even  these  instances  are  few  in 
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number  :  and  its  exercise  in  common-law  cases  is  found  to  be  chiefly  con- 
fined to  municipal  corporations,  courts  of  sessions,  and  such  tribunals. 
Brooke  v.  Moera,  1  Str.  113  ;  JSb  parte  Amherst^  T.  Raym.  214  ;  JBb  parte 
Morgan,  2  Chit.  260. 

In  Pennsylvania,  the  supreme  court,  which  is  one  of  genera]  appellate 
jurisdiction,  has  refused  to  say  whether  it  will,  in  any  case,  issue  a 
mandamus  to  a  court  of  common  pleas.  Commonvoealth  v.  Court  of  Com. 
Pleas,  3  Binn.  273  ;  Commonwealth  v.  Court  of  Com.  Pleae^  1  Serg.  & 
Rawle  1 95  ;  Morris  v.  Buckley,  8  Ibid.  211.  In  New  York,  the  supreme  court 
has  indeed  assumed  a  general  supervisory  power  over  other  courts,  similar 
to  that  of  the  king's  bench  in  England ;  but  even  they  have  seldom,  if  ever, 
exercised  this  power  of  mandatnus,  except  in  cases  of  clear  ministerial 
duty,  and  chiefly  against  town  officers,  &c.     Sikes  v.  Ransom,  6  Johns.  279. 

Upon  these  principles,  this  is  no  case  for  a  m^andamtLS,  There  is  neither 
the  high  superiority  in  the  one  tribunal,  nor  inferiority  in  the  other  ;  nor  the 
evident  right  of  control,  in  the  particular  case,  which  is  necessary  to  justify 
it.  There  is  no  precedent  for  it  in  the  judicial  decisions  of  courts  in  Eng- 
land, or  any  of  the  states ;  and,  as  was  said  by  the  court  of  king's  bench,  in 
Rex  v.  Newcastley  3  Barn.  &  Ad.  252,  it  ought  to  be  refused,  where  there  is 
no  precedent  for  the  exercise  of  such  a  power. 

2.  A  mandamus  can  only  be  issued  to  a  person,  or  inferior  tribunal,  when 
the  act  ordered  to  be  done  is  ministerial,  not  discretionary.  In  Foot  v. 
Prowse,  1  Str.  625,  the  court  of  king's  bench  refused  a  mandamus  to  com- 
pel a  corporation  to  proceed  to  an  election,  because  it  was  discretionary  with 
the  corporation.  In  Giles's  Case,  2  Ibid.  881,  they  said,  that  where  jus- 
tices of  sessions  had  a  discretionary  power,  a  mandamus  would  not 
be  granted.  In  Rex  v.  Qray*s  Inn,  1  Doug.  353,  a  mandamus  to  compel 
the  benchers  to  admit  a. barrister  was  refused.  In  Rex  v.  JEheter,  2  East  462, 
a  mandamus  to  compel  the  archbishop  to  admit  an  advocate  of  the  arches 
court  was  refused.  In  Rex  v.  Gloucester,  2  Barn.  &  Ad.  163,  where  the 
♦9J.Q1    ^^®^^P  refused  to  confirm  a  deputy  registrar,  who  *then  applied  for 

-I  a  mandamus,  the  court  of  king's  bench  said,  "  there  was  no  mode  of 
forcing  a  person,  who  has  a  discretionary  power,  to  exercise  it ;"  and  they 
added,  "  suppose,  the  bishop  returned  reasons  which  we  thought  insufficient, 
what  course  could  we  take?"  And  the  cases  of  Rex  v.  Plocktoold,  2  Chit. 
2bl,  Bx  parte  Morgan,  Ibid.  250,  and  Rex  v.  Wilts,  Ibid.  257,  all  show  that 
the  court  of  king's  bench  will  never  control  inferior  courts  in  matters  of 
judgment. 

The  supreme  court  of  New  York,  in  Wilson  v.  Albany^  12  Johns. 
414,  said,  that,  "  wherever  a  discretionary  power  was  vested  in  an  officer,  ' 

and  he  had  exercised  that  discretion,  they  would  not  interfere  ;  because 
they  could  not  control,  and  ought  not  to  coerce,  that  discretion.'*  In  Gil- 
berths  Case,  3  Cow.  59,  the  same  court  refused  a  mandamus  to  require  the 
court  of  common  pleas  to  strike  out  certain  conditions  which  it  had  thought  : 

proper  to  annex  to  one  of  its  orders.     In  Mc  parte  Johnson,  Ibid.  371,  the  | 

same  court  refused  to  compel  the  court  of  common  pleas  to  hear  charges  i 

agamst  a  justice  of  the  peace.  The  supreme  court  of  Pennsylvania,  in 
Commonwealth  v.  Common  Pleas,  3  Binn.  273,  said,  that,  "they  could  not 
compel  an  inferior  court  to  decide  according  to  the  dictates  of  any  judg- 
ment but  its  own.  In  Commonwealth  v.  Cochran^  5  Ibid.  103,  they  said^ 
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they  coald  only  direct  an  inferior  court  to  act  according  to  the  best  of  its 
judgment.  In  Commonwealth  v.  Coiinty  Commissioners^  Ibid.  586,  they 
refused  to  direct  the  commissioners  to  allow  an  account.  In  CommomoeaUh 
V.  ClarksoHy  I  Yeates  48,  they  refused  to  direct  the  commissioners  of  bank- 
ruptcy to  give  the  bankrupt  a  certificate,  although  they  thought  him  enti- 
tled to  it.  In  Commonwealth  v.  Common  PkaSy  1  Serg.  &  Rawle  187, 
they  refused  Skmafidamus  to  compel  the  common  pleas  to  admit  an  attorney. 
And  in  Austin^s  Case,  5  Rawlc  203,  where  a  court  of  common  pleas  had 
stricken  several  attorneys  from  the  rolls,  it  was  necessary  to  obtain  an  act 
of  assembly  to  give  the  supreme  court  jurisdiction  over  the  case.  The 
supreme  court  of  Virginia  do  not  establish  a  different  principle  in  Dew  v. 
Sweetspring^s  Courts  3  Hen.  &  Munf.  1,  cited  by  the  opposite  counsel ;  fo 
there  the  appointment  of  the  clerk  did  not  belong  at  all  to  the  inferior 
court.  The  appointment  was  vested  entirely  in  the  superior  court ;  and  all 
tho  inferior  court  had  to  do,  was  to  take  the  security — a  duty  clearly  min- 
isterial. 

In  Louisiana,  there  are  eight  district  courts,  from  which  there  is  an 
appeal  to  the  supreme  court.  The  district  courts  appoint  their  own  clerks  ; 
and  the  supreme  court  '^  has  power"  to  issue  all  mandates  necessary  for  the 
exercise  of  its  jurisdiction  over  inferior  tribunals.  (1  Dig.  La.  Laws  295.) 
In  tho  case  of  Winn  v.  /ScoW,  2  La.  89,  the  supreme  court  said,  they  could 
not  issue  a  mandamus^  except  to  aid  their  appellate  jurisdiction.  In  Louis- 
iana  College  v.  State  Treasurer^  Ibid.  395,  they  refused  to  direct  a  public 
officer  to  do  an  act  relative  to  which  he  was  invested  with  discretionary 
*power.  In  State  v.  Dujilap,  5  Mart.  271,  they  refused  to  direct  a  ^^ 
district  judge,  by  mandamus,  to  restore  to  office  a  clerk  of  the  dis-  I- 
trict  court,  whom  ho  had  removed,  though  they  disapproved  of  the  removal 
The  supreme  court  of  tlte  United  States,  in  United  States  v.  Lawrence^ 
3  Dall.  45,  said,  they  would  not  compel  a  district  judge  to  decide  according 
to  any  judgment  but  bis  own.  In  Marhary  v.  Madison,  1  Cranch  171,  they 
said,  that  where  an  officer  was  to  exercise  executive  discretion,  any  applica- 
tion to  control  his  conduct  would  be  rejected,  without  hesitation.  In  Mo 
Clung  v.  Silliman,  6  Wheat.  698,  they  refused  to  interfere  with  a  register 
of  a  land-office,  acting  within  the  limits  of  his  office. 

The  principle,  therefore,  is  settled,  beyond  question,  that  where  the  in- 
ferior tribunal  has  a  discretion,  and  it  is  to  exercise  its  judgment  in  the 
act  to  be  done,  there  a  mandamus  cannot  be  issued.  In  the  present  case, 
the  duty  is  clearly  discretionary  ;  it  is  one  requiring  the  exercise  of  judg- 
ment ;  it  is,  in  no  sense,  ministerial  ;  it  is  either  judicial,  if  regarded  as  an 
act  of  the  court :  or  it  is  executive,  if  considered  as  the  act  of  an  officer, 
vested  by  the  constitution  and  law  with  the  power  of  appointment. 

3.  A  mandamus  cannot  be  issued,  to  restore  a  person  to  an  office  which 
is  not  a  permanent  one — never  to  an  office  determinable  at  pleasure.  In 
Draper  v.  Blany,  1  Lev.  291  ;  Peppis^s  Case,  Vent.  342  ;  and  DiglUonU 
Case,  Ibid.  82  ;  a  mandamus  was  refused  to  restore  a  town -clerk,  who 
had  been  removed — the  corporation  being  vested  with  the  power  to  ap- 
point, without  any  limitation  as  to  the  tenure  of  the  office. 

4.  A  mandamus  cannot  be  issued,  unless  the  petitioner  has  no  other  legal 
remedy.  In  Rex  v.  Street,  8  Mod.  98,  the  court  of  king's  bench  refused  a 
mandamitSf  to  direct  the  old  churchwardens  to  deliver  up  the  parish  books 
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to  their  successors,  because  the  latter  might  try  their  right  to  them  at  law 
on  a  feigned  issue.  In  Itex  v.  Chester^  1  Maule  &  Selw.  lud,  the  same  court 
saidy  they  would  not  grant  a  mandamus,  where  another  remedy  was  open 
to  the  parties.  In  Marbury  v.  Madison,  1  Cranch  169,  this  court  said, 
that  a  party  applying  for  a  mandamtts  must  be  without  any  legal  remedy. 

In  this  case,  the  petitioner  can  try  his  right,  either  by  an  information 
in  the  nature  of  a  quo  warranto  ;  or  by  an  action  for  money  had  and  re- 
ceived ;  or  by  assize.  In  the  case  of  the  People  v.  New  York,  3  Johns. 
Cas.  70,  it  is  held,  that  a  mandamus  is  not  to  be  granted,  to  admit  a  per- 
son to  office,  where  another  is  in  by  color  of  right.  The  proper  remedy, 
say  the  conrt,  is  by  an  information  in  the  nature  of  a  quo  warranto.  In 
Rex  V.  Jotham,  3  T.  R.  575,  it  was  held,  that  a  mandamus  was  not  to  be 
granted,  even  to  restore  to  office  a  person  previously  admitted,  because 
he  could  try  his  right  by  an  action  for  money  had  and  received.  And  the 
cases  of  JECarcourt  v.  Fox,  1  Show.  610  ;  Smyth  v.  Latham,  9  Bing.  692  ; 
♦0*41 1  *"^  ^very  v.  Tyringham,  3  *Ma8s.  160,  all  show,  that  an  action  of 
J  assumpsit  for  the  fees  or  salary  of  an  office,  is  the  proper  mode 
of  ascertaining  the  right  of  the  party  claiming  it.  The  action  of  assize, 
though  out  of  use,  is  in  all  respects,  consistent  with  our  general  practice  of 
introducing  (somewhat  simplified  in  form)  the  direct  modes  of  action 
established  by  the  common  law.  It  allows  to  both  parties  a  trial  by  jury  ; 
gives  damage  to  the  injured  party  ;  and  restores  him  to  the  office,  if  un- 
justly deprived  of  it.  The  supreme  court  of  New  Jersey,  in  FarUj  v. 
Craig,  3  Green  213,  recognise  it  as  the  proper  mode  "  to  recover  seisin  of  an 
incorporeal  hereditament,  and  damages  for  its  deprivation.^'  It  is  invariably 
BO  recognised  by  the  courts  of  common  law  in  England.  In  Webb^s  Case^ 
8  Co.  47,  it  is  held,  that  a  man  may  have  an  assize  of  an  office,  utde  libero 
tenemento,  at  common  law.  In  Vavx  v.  Jefferen,  2  Dyer  114,  an  assize 
lies  to  recover  the  office  of  philizer  in  the  court  of  common  pleas.  In 
Coveney^s  Case,  Ibid.  209,  the  prerogative  writ  was  refused,  to  restore  the 
president  of  a  college  to  his  office,  because  he  could  have  assize  at  com- 
mon law.  In  Rex  v.  Westminster,  Comb.  244,  a  mandamus  to  admit  a 
bailiff  was  refused,  because  he  could  have  assize.  In  Whitens  Case,  6  Mod. 
18,  Holt  said,  that  the  mandamus  ought  not  to  go,  where  a  party  could 
have  assize  ;  and  in  Rex  v.  Barker,  3  Burr.  1268,  the  same  point  was  ruled. 
In  Bridgman  v.  Holt,  Show.  P.  C.  Ill,  we  have  a  direct  case  in  point,  of 
an  assize  brought  by  a  person  claiming  to  be  lawfully  clerk  of  the  court. 

It  is,  therefore,  submitted,  that  whatever  may  be  the  legal  right  of  the 
petitioner  to  the  office  he  claims,  this  is  not  a  case  in  which  a  mandamus 
would  bo  granted,  according  to  the  principles  and  usages  of  law  ;  because 
this  court  has  not  such  a  control  over  the  inferior  court  as  to  warrant  it ; 
because  the  act  complained  of  was  not  ministerial  but  discretionary  ;  be- 
cause the  office  in  question  is  not  a  permanent  one,  to  endure  for  a  definite 
period ;  and  because  the  party  complaining  has  other  and  more  appropri- 
ate remedies,  if  he  has  been  unjustly  removed.  i 

III.  But  if  the  case  were  one  in  which  a  court,  vested  with  unlimited 
power,  would  interfere  by  mandamus,  still  this  court,  deriving  their  author- 
ity from  the  express  grant  of  the  constitution  and  the  laws  founded  on  it, 
cannot  issue  it  in  such  a  case. 

1.  Tills  court  has  no  power  to  issue  a  mandamus  to  restore  a  clerk  of  the  | 
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circuit  or  district  court,  by  virtue  of  its  original  jurisdiction.  That  juris- 
diction is  limited  by  the  constitution  to  cases  affecting  '^  ambassadors," 
"  public  ministers  "  and  "consuls,"  and  those  "  wherein  a  state  is  party.*' 
This  case  is  neither  of  these.  It  is  true,  the  13lh  section  of  the  act  of  24tb 
September  1789  (1  U.  S.  Stat.  80),  did  give  this  court  power  "  to  issue  writs 
of  mandamus  in  cases  warranted  by  the  principles  and  usages  of  law;  but 
that  enactment  was  solemnly  decided,  in  Marbury  v  .  Madison^  1  Cranch 
176,  and  in  Ex  parte  Crane^  6  Pet.  193,  to  be  contrary  to  the  constitution, 
as  an  exercise  of  original  jurisdiction. 

*2.  Nor  can  it  be  exercised  by  virtue  of  its  appellate  jurisdiction  ;  r^oco 
for  the  restoration  of  a  clerk  to  office  is  in  no  sense  an  appellate  pro-  ^ 
ceeding.  It  is  held,  in  Marbury  v.  Madisoriy  1  Cranch  175,  that  an  appeal 
is  a  resort  to  this  court  "  to  revise  and  correct  the  proceedings  of  the  court 
below  in  a  cause  already  instituted."  In  Wiscart  v.  D^Auchy,  3  Dall.  321, 
it  is  said,  there  are  two  modes  of  doing  this — a  writ  of  error  in  common-law 
cases,  to  re-examine  the  decision  in  point  of  law  ;  and  an  appeal  in  civil 
law  cases,  to  review  the  law  and  fact.  In  Davis  v.  Braderiy  10  Pet.  287,  it 
was  held,  that  in  order  to  bring  up  a  division  oV  opinion  between  the  judges 
of  a  circuit  court,  before  this  court,  the  point  on  which  they  divided  must 
have  "  arisen  on  the  trial  of  the  case  below."  The  judiciary  act  (1  U.  S. 
Stat.  81),  establishes  the  same  rule  :  it  confines  the  appellate  jurisdiction  of 
this  court  to  appeals  and  writs  of  error  ;  and  says,  too,  that  these  must  be 
from  final  decrees  and  judgments.  In  the  present  case,  there  is  no  cause 
instituted,  of  which  the  proceedings  are  to  be  revised  and  corrected  ;  no 
decision  on  a  point  of  law  to  be  re-examined  ;  no  law  and  fact  to  be 
reviewed  ;  no  division  of  opinion  on  the  trial  of  a  cause  below  ;  no  appeal 
or  writ  of  error  from  a  final  decree  or  judgment.  How  then  can  this  case 
come  within  the  appellate  jurisdiction  of  the  court  ? 

3.  Nor  is  it  in  any  respect  necessary  to  the  exercise  of  the  appellate 
power  of  this  court,  that  the  petitioner  should  be  restored  to  the  office 
of  clerk.  There  is  no  writ  of  error  or  appeal  waiting  below  for  the  want  of 
this  officer.  There  is  no  allegation  that  the  restoration  of  the  petitioner  is 
required  for  any  such  cause.  There  is  a  clerk  doing  all  the  business.  The 
mandamus  is  not  sought  for  on  this  ground  ;  but  avowedly,  for  the  purpose 
of  trying,  in  this  mode,  the  title  to  the  office.  This  court  has,  in  numerous 
cases,  decided  where  a  mandamus  is  or  is  not  necessary  to  the  execution  of 
its  appellate  powers  ;  in  no  one  of  them  has  it  been  held  to  be  necessary  in 
such  a  case  as  this.  Out  of  the  seventeen  applications  made  to  this  court, 
since  its  establishment,  to  issue  writs  of  mandamus^  but  four  have  been 
granted.  The  decision  of  the  court  in  these  four  cases  of  United  States  v. 
PeterSy  6  Cranch  115  ;  Livingston  v.  Dorgenois^  7  Ibid.  577  ;  Ex  parte 
Bradstreety  7  Pet.  634  ;  and  New  York  Insurance  Company  v.  Wilson,  8 
Ibid.  291  ;  after  elaborate  argument,  was,  that  the  supreme  court  would 
issue  a  mandamus  to  a  district  judge,  directing  him  :  1.  To  execute  a  decree 
of  his  court  in  an  admiralty  case,  where  execution  had  been  delayed  on 
account  of  the  extraneous  interposition  of  a  state  law.  2.  To  proceed  to 
a  final  judgment,  and  not  stay  proceedings  indefinitely.  3.  To  reinstate  a 
suit  dismissed  on  motion,  after  issue  joined,  so  that  the  parties  might  have 
a  final  judgment.  4.  To  sign  a  judgment  on  the  record,  where  it  had  been 
previously  recovered  and  entered  according  to  the  law.      The  principle 
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established  by  these  decisions  is^  that  there  must  be  a  suit  pending  in  a  court 
below^  and  that  the  act  which  the  inferior  court  is  required  to  perform 
♦oRQl  *™'^®^  ^®  ministerial  in  its  character,  and  necessary  to  the  final  ter- 
-l    mination  of  the  cause  in  that  tribunal. 

The  thirteen  cases  in  which  this  court  refused  applications  for  mandamus^ 
are  United  States  v.  LawrencCy  3  Dall.  42  ;  Marhury  v.  Madisoriy  1  Cranch 
137  ;  McCluny  v.  SiUimaUy  2  Wheat.  369  ;  Ex  parte  BurVy  9  Ibid.  629  ; 
Bank  of  Columbia  v.  Sweeney ,  1  Pet.  667  ;  JEx  parte  Crane,  6  Ibid.  190  ; 
JSx  parte  RobertSy  6  Ibid.  216  ;  Ex  parte  Davenport^  Ibid.  QQi ;  Ex  parte 
Bradstreety  8  Ibid.  588  ;  New  York  Insurance  Company  v.  Adams,  9  Ibid. 
573  ;  Postmaster- General  v.  Trigg,  11  Ibid.  173  ;  Ex  parte  Story,  12  Ibid. 
339  ;  Poultney  v.  La  Fayette,  Ibid.  472.  The  principles  established  in  these 
cases  in  regard  to  this  writ,  are  these  :  the  supreme  court  will  never  compel 
an  inferior  court,  in  which  a  suit  is  pending,  to  do  any  act  relating  either 
to  the  practice  of  the  court,  or  the  merits  of  the  case,  in  regard  to  which  act 
the  inferior  court  is  vested  with  a  judicial  discretion  ;  even  if  they  are  of 
opinion  that  the  court  erred  in  the  exercise  of  their  discretion.  Nor  will  the 
supreme  court  interfere  with  an  inferior  court  in  the  suspension  of  its 
attorneys.  Nor  will  it  control  an  executive  officer  in  the  discharge  of  an 
executive  function,  unconnected  with  a  pending  suit  ;  even  if  they  are  of 
opinion,  that  it  was  improperly  exercised. 

If  the  rules  thus  laid  down  by  the  solemn  decisions  of  fifty  years,  both 
for  allowing  and  refusing  writs  of  mandamus  by  this  court,  be  applied  to 
the  present  case  ;  it  will  be  evident,  that  the  application  of  the  petitioner 
cannot  be  granted.  It  has  solemnly  decided,  w^hen  this  process  is,  and  when 
it  is  not,  necessary  to  aid  the  appellate  jurisdiction  of  the  court ;  and  these 
decisions  absolutely  exclude  a  case  like  that  now  presented.  Whatever, 
therefore,  may  be  the  legal  rights  of  the  petitioner,  or  however  proper  a 
proceeding  by  mandamus  might  be,  in  a  court  less  limited  in  its  duties  and 
constitutional  functions,  it  is  submitted,  that  there  is  nothing  in  the  laws  of 
the  land,  or  in  the  established  practice  of  the  supreme  court  of  the  United 
States,  which  will  warrant  it  in  compelling  a  circuit  or  district  judge,  by 
mandatory  process,  to  appoint  a  particular  individual  as  clerk  of  his  court, 
or  to  restore  him  to  that  office,  after  he  has  been  superseded  or  removed. 

Jones,  also  against  the  motion,  presented  the  case  to  the  court  on  the 
abstract,  legal  power  of  the  district  judge  to  remove  from  office  a  clerk  who 
was  the  incumbent,  and  to  appoint  another  person.  The  right  to  remove  is 
an  incident  to  the  power  of  appointment.  It  is  essential  to  the  exercise  of 
the  power  to  appoint ;  and  the  power  which  is  given  by  the  law  cannot  exist 
without  this  incident. 

If  the  common  law  has  any  bearing  on  this  question,  it  is  very  remote. 
The  constitution  of  the  United  States,  and  the  laws  made  in  conformity 
-  with  the  provisions  of  the  constitution,  are  essentially  *different  from 
-I  the  common  law,  as  to  appointment  to  offices,  and  as  to  the  tenure 
by  which  they  are  held.  2  Bl.  Com.  36-7.  The  law  of  the  tenure  of  office 
in  England,  is  regulated,  not  by  any  principles  of  ethics,  or  express  provis- 
ion, but  by  immemorial  usage.  Office  is  there  an  incorporeal  hereditament, 
as  a  right  of  way.  There  is,  under  the  common  law,  an  estate  in  an  office. 
But  in  the  United  States,  this  is  not  so.  There  is,  in  this  country,  no  estate 
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in  any  office ;  no  property  in  an  office.  Offices  are  held  for  the  benefit  of 
the  community  in  which  their  functions  are  exercised.  As  to  the  tenure 
and  nature  of  office  in  England  :  cited,  Co.  Litt.  378  ay  4  Inst.  117;  Co. 
Litt.  233  b  ;  2  Inst.  388.  The  position  in  England  i^,  that  unless  the  statute 
which  creates  the  office  limits  its  tenure,  at  the  time  of  the  creation,  it  is  an 
office  for  life,  as  at  the  common  law.  But  here,  no  such  principles  prevail. 
The  common  law  does  not  apply  to  offices,  which  are  all  created  by  the  con- 
stitution, or  by  express  statute. 

It  is  contended  by  the  counsel  for  the  relator,  that  the  power  of  appoint- 
ment in  the  United  States  is  a  naked  power,  as  at  common  law  ;  "ind  that  the 
power  is  at  an  end,  when  it  has  been  executed.  This  would  determine 
the  power,  after  it  had  been  used  ;  and  it  could  not  afterwards  be  regained. 
Is  it  to  be  held,  in  the  United  States,  that  the  power  to  appoint  to  office 
gives  the  appointing  power  a  right  to  appoint  for  life  only?  The  English 
doctrine  on  this  subject  has  nothing  to  do  with  the  laws  of  the  United  States, 
where  such  powers  are  given  only  by  special  enactments.  The  case  cited 
from  3  Mass.  reports,  has  no  application  to  the  case  before  the  court.  That 
case  decided  no  more  than  that  the  local  laws  of  the  colony  of  Massachusetts 
made  a  settled  minister  of  a  congregation,  a  minister  for  life  ;  and  the  new 
constitution  of  the  state  of  Massachusetts  had  not  abrogated  that  law. 

The  question  whether,  when  a  new  office  is  created  by  an  act  of  parlia- 
ment, or  a  statute  of  the  United  States,  it  is  an  office  for  life  or  not,  has 
never  been  presented  for  decision.  In  this  case,  the  question  is  presented 
in  its  naked  simplicity.  This  question  has,  resently,  been  considered  in  the 
court  of  appeals  of  Virginia.  The  question  there  was,  on  the  removal  of  a 
district- attorney,  who  is  appointed  by  the  court.  The  officer  was  removed, 
without  fault,  and  the  question  of  the  right  of  removal  came  before  the 
court  of  appeals.     It  was  decided,  that  the  power  was  complete. 

The  government  of  the  United  States  was  brought  into  existence,  in  all 
its  proportions  and  organization,  without  any  of  the  relics  of  the  barbarism 
of  the  darker  ages  attached  to  it.  It  has  many  beauties,  and  some  defects  ; 
it  is  a  new  being,  starting  into  life,  in  all  its  regulations  and  arrangements. 
It  is  not  like  a  statute,  which  is  in  abrogation  of  the  common  law  ;  but  it  is 
independent  in  itself.  It  is  an  experiment,  to  be  examined  by  itself.  The 
constitution  provided  for  the  terms  of  all  offices  created  by  it.  This  has 
been  interpreted,  so  that  the  power  to  appoint  has,  as  incident  and  inherent  • 
in  it,  the  ♦power  to  remove,  when  thought  proper ;  unless  a  special  i-^ork 
provision  has  been  made  to  the  contrary.  ^ 

The  question  is,  what  arc  the  incidents  to  the  power  of  appointment  ? 
If  the  power  to  appoint  is  given,  it  must  be  a  continuing  and  constantly- 
existing  power  ;  and  to  be  exercised  at  the  will  of  the  person  holding  it. 
The  term  power  to  appoint,  compreliends  this,  and  makes  it  a  continuing 
power,  always  in  vigor.  This  has  been  the  course  of  the  government  of  the 
United  States  ;  and  it  has  always  been  considered,  that  an  officer  is  displaced, 
when  a  successor  to  the  office  is  appointed.  This  places  in  full  existence, 
and  in  a  simple  form,  the  power  to  appoint  ;  non  obstante^  that  the  office  is 
full,  at  the  time  of  the  exercise  of  the  power. 

It  is  contended,  that  the  appointment  of  a  clerk  of  the  district  court  ib 
not  a  judicial  act,  but  is  like  the  power  which,  under  the  constitution, 
is  given  to  the  president  of  the  United  States,  and  is  identical  in  its  char- 
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acter  with  that  power.  The  great  object  and  purpose  of  the  ooansel  for 
the  relators  has  been,  to  show  that  the  executive  of  the  United  States  has 
the  power  to  appoint  by  the  constitution  ;  and  that  the  appointment  in  this 
case  is  not  given  by  the  constitution.  Cited,  as  to  the  nature  of  the  power 
of  appointment  given  by  the  constitution  to  the  president,  6  Marshall's 
Life  of  Washington  196. 

The  discussions  in  the  legislative  bodies,  soon  after  the  establishment  of 
the  government  of  the  United  States,  did  not  draw  into  question  the  power 
of  removal,  as  incident  to  the  power  of  appointment.  The  only  question 
then  examined  was,  whether,  as  the  senate  was  a  part  of  the  appointing 
power,  the  senate  should  not  concur  as  to-  removals.  The  constitution  of 
the  United  States  declares,  that  the  executive  power  is  in  the  president ; 
and  the  limitation  of  appointments  is  a  diminution  of  that  power,  and  it  is 
to  be  strictly  construed.  The  president  is  charged  with  the  execution  of 
the  laws  ;  and  the  grant  of  executive  power  gives  to  the  officer  all  the  rights 
in  relation  to  the  execution  of  the  laws  that  kings  or  potentates  have.  This 
is  derived  from  the  nature  of  the  duties  enjoined  on  the  office,  and  the 
obligation  to  perform  them. 

It  is  now  settled  and  established,  and  the  position  is  not  to  be  disturbed, 
that  the  president  of  the  United  States  has  the  power  to  remove  or  displace 
incumbents,  as  he  has  the  power  to  appoint  to  office.  This,  it  is  now  fully 
settled,  is  a  portion  of  the  executive  power  under  the  constitution  ;  and  the 
right  to  use  and  exercise  it,  in  all  cases  where  the  tenure  of  office  is  not 
otherwise  declared  by  the  constitution  and  laws,  is  fully  and  unquestionably 
recognised.  It  is  the  universal  practice,  to  use  the  power  to  appoint,  accord- 
ing to  the  views  and  wishes  of  the  person  who  makes  the  appointment.  The 
motives  to  appoint  do  not  enter  into  the  question  of  the  validity  of  the 
appointment. 

Suppose,  a  judge  to  give  a  decision,  expressly  on  the  face  of  it  erroneous, 
^  ^  as  from  favor  to  one  of  the  parties,  and  stating  this  as  the  ^induce- 
J  ment  to  his  judgment,  and  which,  according  to  his  opinion,  was 
against  the  law ;  would  the  decision  be  reversed  in  this  court,  because  of 
these  reasons  of  the  judge,  if  the  decision  was  right  ?  If  it  was  according 
to  the  law,  this  court  would  affirm  the  judgment.  So,  the  motives  for  the 
removal  of  the  relator  cannot  be  inquired  into  by  this  court.  The  court 
«an  only  look  at  the  question  of  the  power  of  the  judge  to  remove,  without 
going  into  a  scrutiny  of  his  motives  and  conduct.  If  there  has  been  cor- 
ruption in  an  appointment,  the  appointment  is  not  thereby  vacated.  Sup- 
pose, a  jud^o  convicted  of  fraud  in  the  act  of  appointment,  this  does  not 
affect  its  validity.  If  the  president  of  the  United  States  should  be  impeached, 
would  his  acts  as  president  be  avoided  by  his  conviction  ? 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — This  is  an 
application  for  a  rule  upon  the  Honorable  Philip  K.  Lawrence,  judge  of  the 
district  court  of  the  United  States  for  the  eastern  district  of  Louisiana,  to 
show  cause  why  a  mandamus  should  not  be  issued  against  him,  requiring 
him  to  show  cause  why  he  should  not  restore  Duncan  N.  Hennen  to  the 
office  of  clerk  of  the  said  district  court. 

The  petition  sets  forth,  that  the  petitioner,  Duncan  N.  Hennen,  on  the 
2l8t  day  of  February,  in  the  year  1834,  was  duly  appointed  clerk  of  the  said 
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coart,  by  the  Honorable  Samuel  H.  Harper,  judge  of  the  said  court.  That 
a  oommissioD  was  duly  issued,  under  the  hand  and  seal  of  the  judge  ;  that 
he  accepted  the  appointment,  and  gave  the  bond,  with  sureties,  required  by 
law,  and  thereupon  entered  upon  the  duties  of  the  office,  and  continued  to 
discharge  the  same,  methodically,  skilfully  and  uprightly,  and  to  the  satis- 
faction of  the  district  court.  That  by  virtue  of  said  appointment,  and  of 
the  provisions  of  the  statute  in  such  case  made  and  provided,  he  was, 
from  the  period  of  the  organization  of  the  circuit  court  of  the  United  States 
for  the  said  district  of  Louisiana,  in  like  manner,  the  clerk  of  the  said  circuit 
court ;  and  performed  all  the  duties  of  said  office.  That  he  continued  to 
perform  the  said  duties,  and  receive  the  emoluments,  and  in  all  respects 
to  hold  and  occupy  said  offices,  until  on  or  about  the  18th  day  of  May,  in 
the  year  1838,  when  he  received  a  communication  from  the  Honorable 
Philip  K.  Lawrence,  then  and  now  the  judge  of  the  said  district  court  of 
the  United  States  for  the  said  eastern  district  of  Louisiana,  apprising  him 
of  his  removal  from  the  said  office  of  clerk,  and  the  appointment  of  John 
Winthrop  in  his  place.  And  in  this  communication  he  states,  unreservedly, 
that  the  business  of  the  office  for  the  last  two  years  had  been  conducted 
promptly,  skilfully  and  uprightly,  and  that,  in  appointing  Mr.  Winthrop  to 
succeed  him,  he  had  been  actuated  purely  by  a  sense  of  duty  and  feelings  of 
kindness  towards  one  whom  he  had  long  known,  and  between  whom  and 
himself  the  closest  friendship  had  ever  subsisted.  And  that,  as  his  capacity 
to  fill  the  office  cannot  be  questioned,  he  felt  that  he  was  not  exercising 
*any  unjust  preference,  in  bestowing  on  him  the  appointment.  The  ^^ 
petition  further  states,  that  Judge  Lawrence  did,  on  or  about  the  L  "  « 
18th  day  of  May,  in  the  year  1838,  execute  and  deliver  to  the  said  John 
Winthrop  a  commission  or  appointment,  as  clerk  of  the  said  district  court 
for  the  eastern  district  of  Louisiana  ;  and  that  he  does  to  a  certain  extent 
execute  the  duties  appertaining  to  the  said  office,  and  is  recognised  by  the 
said  judge  as  the  only  legal  clerk  of  the  said  district  court.  The  petition 
further  states,  that  on  or  about  the  21st  day  of  May,  in  the  year  1838,  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Louisiana,  met 
according  to  law  ;  when  the  Honorable  John  McEinley,  one  of  the  associate 
justices  of  the  supreme  court  of  the  United  States,  and  the  said  Judge 
Lawrence,  appeared  as  judges  of  the  said  circuit  court,  and  that  the  peti- 
tioner and  John  Winthrop,  severally  presented  themselves,  each  claiming  to 
be  rightfully  and  lawfully  the  clerk  of  the  said  circuit  court ;  that  the 
judges  differed  in  opinion  upon  the  said  question  of  right,  and  being  unable 
to  concur  in  opinion,  neither  of  said  parties  was  admitted  to  act  as  clerk,  or 
recognised  by  the  court  as  being  rightful  clerk  ;  and  no  business  was  or 
could  be  transacted,  and  the  court  adjourned.  The  petitioner  claims  that 
he  was  legally  and  in  due  form  appointed  clerk  of  said  district  court ;  and 
by  virtue  of  said  appointment  became  lawfully  the  clerk  of  said  circuit 
court.  And  that  he  has  never  resigned  the  said  offices,  nor  been  legally 
removed  from  the  same,  or  either  of  them.  But  that  he  is  illegally  kept  out 
of  the  said  office  of  clerk  of  the  said  district  court,  by  the  illegal  acts  and 
conduct  of  the  said  Philip  E.  Lawrence,  judge  as  aforesaid,  and  the  said 
John  Winthrop,  claiming  to  hold  the  said  office  under  an  appointment  from 
the  said  Judge  Lawrence  ;  which  he  is  advised  and  believes  is  illegal  and 
void.  And  prays  that  the  court  will  award  a  writ  of  mandamus,  directed 
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to  the  said  jadge  of  the  district  court,  commanding  him  forthwith  to  restore 
the  petitioner  to  the  office  of  clerk  of  the  said  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

The  district  judge  has  appeared  by  counsel,  to  oppose  this  motion,  and 
the  facts  set  out  in  the  petition  have  not  been  denied.  And  the  question 
presented  to  the  court  is,  whether  the  petitioner  has  shown  enough  to  entitle 
him  to  a  rule  to  show  cause  why  a  mandamus  should  not  issue.  If  he  has 
been  legally  removed  from  the  office  of  clerk,  there  are  n^/  grounds  upon 
which  the  present  motion  can  be  sustained. 

By  the  constitution  of  the  United  States,  art.  2,  §  2,  it  is  provided,  that 
the  president  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
senate,  shall  appoint,  certain  officers  therein  designated,  and  all  other  officers 
of  the  United  States,  whose  appointments  are  not  therein  otherwise  provided 
for,  and  which  shall  be  established  by  law  ;  but  the  congress  may  by  law 
vest  the  appointment  of  such  inferior  officers,  as  they  shall  think  proper,  in 
the  president  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 
*2fiRl  ^^^  appointing  *power  here  designated,  in  the  latter  part  of  the 
-*  section,  was,  no  doubt,  intended  to  be  exercised  by  the  department 
of  the  government  to  which  the  officer  to  be  appointed  most  appro- 
priately belonged.  The  appointment  of  clerks  of  courts  properly  belongs 
to  the  courts  of  law ;  and  that  a  clerk  is  one  of  the  inferior  officers 
contemplated  by  this  provision  in  the  constitution  cannot  be  questioned. 
Congress,  in  the  exercise  of  the  power  here  given,  by  the  act  of  the 
24th  of  September  1789,  establishing  the  judicial  courts  of  the  United  States 
(I  U.  S.  Stat.  76,  §  7),  declare  that  the  supreme  court,  and  the  district  courts 
shall  have  power  to  appoint  clerks  of  their  respective  courts ;  and  that  the 
clerk  for  each  district  court  shall  be  clerk  also  of  the  circuit  court  in  such 
district. 

When  this  law  was  passed,  Louisiana  formed  no  part  of  the  United 
States,  and,  of  course,  had  no  district  court,  to  which  the  act  of  1789  would 
apply.  But  by  the  act  of  the  26th  March  1804  (2  U.  S.  Stat.  283),  providing 
for  the  temporary  government  of  Louisiana,  a  district  court  is  established  ; 
and  the  law  directs  that  the  judge  thereof  shall  appoint  a  clerk  for  the  said 
district,  who  shall  keep  the  records  of  the  court,  and  receive  the  fees  pro- 
vided by  law  for  his  services.  And  a  like  provision  is  made  by  the  act  of 
April  8th,  1812  (Ibid.  701),  passed  for  the  admission  of  Louisiana  into  the 
Union.  And  by  the  act  of  the  3d  March  1837  (5  Ibid.  176),  extending  the 
circuit  court  system,  and  embracing  Louisiana  in  the  ninth  circuit,  it  is 
declared,  that  the  said  circuit  court  shall  be  governed  by  the  same  laws  and 
regulations  as  apply  to  the  other  circuit  courts  of  the  United  States ;  and  the 
clerks  of  the  said  courts  respectively,  shall  perform  the  same  duties,  and  be 
entitled  to  receive  the  same  fees  and  emoluments,  which  are  by  law  estab- 
lished for  the  clerks  of  the  other  circuit  courts  of  the  United  States.  The 
clerk  of  the  district  court,  therefore,  in  Louisiana,  became  the  clerk  of  the 
circuit  court ;  standing  upon  the  same  footing  in  all  respects  as  the  clerks 
of  the  other  district  courts.  His  rights  or  his  duties  were  in  no  respect 
changed  by  the  establishment  of  a  circuit  court  in  that  state ;  except,  that 
the  duties  of  a  clerk  of  that  court  were  superadded  to  those  of  a  clerk  of  the 
district  court.  And  this  was  by  express  provision  of  law ;  and  required 
no  act  on  the  part  of  the  circuit  court  to  constitute  him  clerk  of  that  court. 
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Such  then  being  the  situation  in  which  the  petitioner  Btood,  prior  to 
the  21st  of  May  1838,  the  question  arises,  whether  the  district  judge  had  the 
power  to  remove  him,  and  appoint  another  clerk  in  his  place  ?  The  constitu- 
tion iH  silent  with  respect  to  the  power  of  removal  from  office,  where  the 
tenure  is  not  fixed.  It  provides,  that  the  judges,  both  of  the  supreme  and 
inferior  courts,  shall  hold  their  offices  during  good  behavior.  But  no  tenure 
is  fixed  for  the  office  of  clerks.  Congress  has  by  law  limited  the  tenure  of 
certain  officers  to  the  term  of  four  years  (3  U.  S.  Stat.  582),  but  expressly 
providing  that  the  officers  shall,  within  that  term,  be  removable  at  pleasure ; 
which,  of  course,  is  without  requiring  any  cause  for  such  removal.  The 
clerks  of  courts  are  not  included  within  this  law,  and  there  is  *no  r«QKQ 
express  limitation  in  the  constitution,  or  laws  of  congress,  upon  the  ^ 
tenure  of  the  office. 

All  offices,  the  tenure  of  which  is  not  fixed  by  the  constitution,  or  limited 
by  law,  must  be  held  either  during  good  behavior,  or  (which  is  the  same 
thing  in  contemplation  of  law),  during  the  life  of  the  incumbent ;  or  must 
be  held  at  the  will  and  discretion  of  some  department  of  the  government, 
and  subject  to  removal  at  pleasure.  It  cannot,  for  a  moment,  be  admitted, 
that  it  was  the  intention  of  the  constitution,  that  those  offices  which  are 
denominated  inferior  offices  should  be  held  during  life.  And  if  removable 
at  pleasure,  by  whom  is  such  removal  to  be  made  ?  In  the  absence  of  all 
constitutional  provision  or  statutory  regulation,  it  would  seem  to  be  a  sound 
and  necessary  rule,  to  consider  the  power  of  removal  as  incident  to  the 
power  of  appointment.  This  power  of  removal  from  office  was  a  subject 
much  disputed,  and  upon  which  a  great  diversity  of  opinion  was  entertained, 
in  the  early  history  of  this  government.  This  related,  however,  to  the  power 
of  the  president  to  remove  officers  appointed  with  the  concurrence  of 
the  senate ;  and  the  great  question  was,  whether  the  removal  was  to  be  by  the 
president  alone,  or  with  the  concurrence  of  the  senate,  both  constituting 
the  appointing  power.  No  one  denied  the  power  of  the  president  and  senate, 
jointly,  to  remove,  where  the  tenure  of  the  office  was  not  fixed  by  the 
constitution  ;  which  was  a  full  recognition  of  the  principle  that  the  power 
of  removal  was  incident  to  the  power  of  appointment.  But  it  was  very 
early  adopted  as  the  practical  construction  of  the  constitution,  that  this 
power  was  vested  in  the  president  alone.  And  such  would  appear  to  have 
been  the  legislative  construction  of  the  constitution.  For  in  the  organiza- 
tion of  the  three  great  departments  of  state,  war  and  treasury,  in  the  year 
1789,  provision  is  made  for  the  appointment  of  a  subordinate  officer,  by  the 
head  of  the  department,  who  should  have  the  charge  and  custody  of 
the  records,  books  and  papers  appertaining  to  the  office,  when  the  head  of  the 
department  should  be  removed  from  the  office  of  the  president  of  the  United 
States.  (1  IT.  S.  Stat.  28,  49,  65.)  When  the  navy  department  was  estab- 
lished in  the  year  1798  (Ibid.  553),  provision  is  made  for  the  charge  and 
custody  of  the  books,  records  and  documents  of  the  department,  in  case  of 
vacancy  in  the  office  of  secretary,  by  removal  or  otherwise.  It  is  not  here 
said,  by  removal  by  the  president,  as  is  done  with  respect  to  the  heads  of 
the  other  departments ;  and  yet  there  can  be  no  doubt,  that  he  holds  his 
office  by  the  same  tenure  as  the  other  secretaries,  and  is  removable  by  the 
president.  The  change  of  phraseology,  arose,  probably,  from  its  having 
become  the  settled  and  well-understood  construction  of  the  oons'ataticn. 


269  SUPREME  COUKT  [Jan'y 

Matter  of  Hennen. 

that  the  power  of  removal  was  vested  in  the  president  alone,  in  such 
cases ;  although  the  appointment  of  the  officer  was  by  the  president  and 
senate. 

In  all  these  departments,  power  is  given  to  the  secretary,  to  appoint  all 
necessary  clerks  (1  U.  S.  Stat.  68);  and  although  no  power  to  remove  is 
expressly  given,  yet  there  can  be  no  doubt,  that  these  clerks  hold  their 
4tnaf)}  office  at  the  will  and  discretion  of  the  head  of  the  department.  *It 
^  would  be  a  most  extraordinary  construction  of  the  law,  that  all  these 
offices  were  to  be  held  during  life,  which  must  inevitably  follow,  unless  the 
incumbent  was  removable  at  the  discretion  of  the  head  of  the  depart- 
ment :  the  president  has  certainly  no  power  to  remove.  These  clerks  fall 
under  that  clans  of  inferior  officers,  the  appointment  of  which  the  constitu- 
tion authorizes  congress  to  vest  in  the  head  of  the  department.  The  same 
rule,  as  to  the  power  of  removal,  must  be  applied  to  offices  where  the  appoint- 
ment is  vested  in  the  president  alone.  The  nature  of  the  power,  and  the 
control  over  the  officer  appointed,  does  not  at  all  depend  on  the  source  from 
which  it  emanates.  The  execution  of  the  power  depends  upon  the  authority 
of  law,  and  not  upon  the  agent  who  is  to  administer  it.  And  the  constitu- 
tion has  authorized  congress,  in  certain  cases,  to  vest  his  power  in  the 
president  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments  ;  and 
all  inferior  officers  appointed  under  each,  by  authority  of  law,  must  hold 
their  office  at  the  discretion  of  the  appointing  power. 

Such  is  the  settled  usage  and  practical  construction  of  the  constitution 
and  laws,  under  which  these  offices  are  held.  The  tenure  of  ancient  common- 
law  offices,  and  the  rules  and  principles  by  which  they  are  governed,  have 
no  application  to  this  case.  The  tenure  in  those  cases  depends,  in  a  great 
measure,  upon  ancient  usage.  But  with  us,  there  is  no  ancient  usage  which 
can  apply  to  and  govern  the  tenure  of  offices  created  by  our  constitution 
and  laws.  They  are  of  recent  origin,  and  must  depend  entirely  upon  a  just 
construction  of  our  constitution  and  laws.  And  the  like  doctrine  is  held  in 
the  English  courts,  where  the  office  is  not  an  ancient  common-law  office,  but 
of  modern  origin,  under  some  act  of  parliament.  In  such  a  case,  the  tenure 
of  the  office  is  determined  by  the  meaning  and  intention  of  the  statute.  The 
case  of  Smyth  v.  Latham^  9  Bing.  672,  was  governed  by  this  rule.  The 
office  in  question  was  that  of  paymaster,  appointed  under  an  act  of  parlia- 
ment ;  and  the  court  said,  this  is  not  an  ancient  common-law  office,  the 
tenure  of  which  is  to  be  governed  by  ancient  usage  ;  and  the  question  is  no 
more  than  an  inquiry  into  the  meaning  and  intention  of  the  statute  itself : 
and  that  by  the  legal  construction  of  the  act  of  parliament,  the  tenure  of 
the  office  was  during  pleasure  ;  and  that  the  new  appointment  was  of  itself 
a  revocation  of  the  first. 

And  the  same  rule  has  governed  the  decisions  of  the  state  courts  in  this 
country,  whenever  the  power  of  appointment  and  tenure  of  office  has  been 
drawn  into  discussion.  The  questions  have  been  governed  by  the  construc- 
tion given  to  the  constitution  and  laws  of  the  state  where  they  arose.  The 
case  of  Avay  v.  Inhabitants  of  Tt/ringham,  3  Mass.  177,  falls  within  this 
class  of  cases.  The  chief  justice  there  says,  it  is  a  general  rule,  that  an 
office  is  held  at  the  will  of  either  party  ;  unless  a  different  tenure  is  expressed 
in  the  appointment,  or  is  implied  by  the  nature  of  the  office,  or  results  from 
ancient  usage.  The  office  held  by  the  petitioner  clearly  falls  within  neither 
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of  these  exec  ptions,  and  of  course,  comes  within  the  general  rule,  and  is 
held  *at  the  will  of  either  party.  The  petitioner  would  doubtless  r^^^^. 
claim  the  right  to  resign  the  clerkship,  if  he  chose  so  to  do.  And  the  *- 
court  had  a  right  to  put  an  end  to  it,  at  its  election.  The  same  principle 
governed  the  supreme  court  of  Pennsylvania,  in  the  case  of  CommonweaUh 
V.  Sutherlandy  3  Serg.  <fe  Rawle  145.  The  question  there  turned  upon  the 
construction  of  the  constitution  and  law  of  Pennsylvania.  By  the  constitu- 
tion of  1790,  it  is  provided,  that  the  governor  shall  appoint  all  officers, 
whose  office  is  established  by  the  constitution,  or  shall  be  established  by 
law  ;  and  whose  appointments  are  not  otherwise  provided  for.  And  the 
court  said,  "  the  constitution  is  silent  as  to  the  removal  of  officers  ;  yet  it 
has  been  generally  supposed,  that  the  power  of  removal  rested  with  the 
governor,  except  in  those  cases  where  the  tenure  was  daring  good  behavior  :" 
clearly  recognising  the  principle,  that  the  power  of  removal  was  incident  to, 
the  power  of  appointment,  in  the  absence  of  all  constitutional  or  legislative 
provision  on  the  subject.  The  case  of  Hoke  v.  Henderson,  4  Dev.  1,  decided 
in  the  supreme  court  of  North  Carolina,  is  not  at  all  in  conflict  with  the 
doctrine  contained  in  the  cases  referred  to.  That  case,  like  the  others 
tiirned  upon  the  constitution,  and  laws  of  North  Carolina  ;  and  by  the 
express  terms  of  the  law,  the  tenure  of  the  office  was  during  good  behavior  ; 
and  was,  of  course,  governed  by  very  different  considerations  from  those 
which  apply  to  the  case  now  before  the  court. 

The  law  giving  the  district  courts  the  power  of  appointing  their  own 
clerks,  does  not  prescribe  any  form  in  which  this  shall  be  done.  The  peti- 
tioner alleges,  that  he  has  heard  and  believes  that  Judge  Lawrence  did,  on 
the  18th  day  of  May  1838,  execute  and  deliver  to  John  Winthrop,  a  com- 
mission or  appointment  as  clerk  of  the  district  court  for  the  eastern  dis- 
trict of  Louisiana,  and  that  he  entered  upon  the  duties  of  the  office,  and  was 
recognised  by  the  judge  as  the  only  legal  clerk  of  the  district  court.  And  in 
addition  to  this,  notice  was  given  by  the  judge  to  the  petitioner,  of  his  re- 
moval from  the  office  of  clerk,  and  the  appointment  of  Winthrop  in  his 
place ;  all  which  was  amply  sufficient,  if  the  office  was  held  at  the  discretion 
of  the  court.  The  power  vested  in  the  court  was  a  continuing  power  ;  and 
the  mere  appointment  of  a  successor  would,  jK>cr««,  be  a  removal  of  the  prior 
incumbent,  so  far,  at  least,  as  his  rights  were  concerned.  How  far  the  rights 
of  third  persons  may  be  affected,  is  unnecessary  now  to  consider.  There 
could  not  be  two  clerks,  at  the  same  time.  The  offices  would  be  inconsist- 
ent with  each  other,  and  could  not  stand  together.  If  the  power  to  appoint 
a  clerk  was  vested  exclusively  in  the  district  court,  and  the  office  was  held 
at  the  discretion  of  the  court,  as  we  think  it  was  ;  then  this  court  can  have 
no  control  over  the  appointment  or  removal,  nor  entertain  any  inquiry  into 
the  grounds  of  removal.  If  the  judge  is  chargeable  with  any  abuse  of 
his  power,  this  is  not  the  tribunal  to  which  he  is  amenable  ;  and  as  we  have 
no  right  to  judge  upon  this  matter,  or  *power  to  afford  redress,  if  any  r^o-^ 
is  required,  we  abstain  from  expressing  any  opinion  upon  that  part  *- 
of  the  case.     The  motion  is  accordingly  denied. 

On  consideration  of  this  motion,  and  of  the  arguments  of  counsel  there- 
upon  had  as  well  in  support  of,  as  against,  the  motion,  it  is  now  here  oon* 
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sidered,  ordered  and  adjudged  by  this  court,  that  the  said  motion  be  and  the 
same  is  hereby  overruled ;  and  that  the  said  mandamus  or  rale  prayed  for, 
be  and  the  same  is  hereby  denied. 
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Duties  on  merchandise. — Action  agai^ist  coUeetor. 

The  plaintiffi  as  the  importer  of  certain  merchandise  from  England,  entered  the  same  at  tlw 
eustom-house  in  Ne«r  Tork,  on  the  29th  of  March  1837,  as  cases  containing  cotton  gloree; 
he  gave  a  bond  for  the  duties,  payable  on  the  27th  of  June  1888.  In  1888,  it  was  discoTered 
that  one  of  the  cases,  No.  46,  contained  silk  hose,  and  not  cotton  gloves ;  the  plaintiff  paid 
the  bond  to  the  collector,  under  protest ;  and  claimed  from  the  comptroller  of  the  treasury 
to  be  released  from  the  payment  of  the  duties  on  No.  46,  alleging,  that  as  silk  hose,  they 
were  not  liable  to  duty,  under  the  act  of  congress  of  14th  July  1882.  The  plaintiff  instituted 
a  suit  against  the  collector,  to  recover  back  the  duties  so  paid  by  him :  ffdd^  that  the  suit 
could  not  be  sustained,  after  so  long  a  time  from  the  entry  of  the  merchandise :  also,  that  silk 
hose,  and  all  manufactures  of  silk,  of  which  silk  is  the  component  material  of  chief  value 
coming  from  this  side  of  the  Gape  of  Good  Hope,  except  sewing  silk,  are  free  of  duty.> 

Even  courts  of  equity  will  not  interfere  to  assist  a  party  to  obtain  redress  for  an  injury  which, 
he  might,  by  ordinary  diligence,  have  avoided ;  and,  d  fortiori,  a  court  of  law  ought  not, 
when  the  other  party  has,  by  his  very  acts  and  omissions,  lost  his  own  proper  rights  and 
advantages. 

A  collector  is  generally  liable  in  an  action  to  recover  back  an  excess  of  duties  pdd  to  him  as 
collector,  when  the  duties  have  been  illegally  demanded,  and  a  protest  of  the  illegality  has 
been  made  at  the  time  of  payment,  or  notice  given  that  the  party  means  to  contest  the  claim ; 
nor  is  there  any  doubt,  that  a  like  action  generally  lies,  where  the  excess  of  duties  has  been 
paid  under  a  mistake  of  fact,  and  notice  thereof  has  been  given  to  the  collector,  before  he  has 
paid  over  the  money  to  the  government. 

Certificate  of  Division  from  Circuit  Conrt  for  the  Sonthern  District 
of  New  York.  This  suit  was  originally  instituted  in  the  superior  conrt  of 
New  York,  and  was  afterwards  brought  before  the  circait  court  of  the 
southern  district  of  New  York,  by  a  certiorari. 

An  action  of  assumpsit  was  instituted  against  the  collector  of  the  port  of 
New  York,  to  recover  the  sum  of  tl27,  paid  to  him  by  the  plaintiff,  for  the 
importation  of  silk  hose.  The  duty  was  levied  at  the  rate  of  twenty-five 
per  centum  ad  valoremy  "  as  hosiery,"  under  the  second  article  of  the  second 
section  of  the  act  of  congress  of  14tb  July  1832,  entitled  ^^an  act  to  alter 
and  amend  the  several  acts  imposing  duties  on  imports." 

Upon  the  trial,  it  was  proved,  that  on  the  29tb  of  March  1837,  the  plain- 
tiff made  an  entry  at  the  custom-house  in  New  York,  of  eight  cases  of  cotton 
gloves,  and  that  the  duty  was  levied  on  each  of  the  eight  packages,  of  twenty- 
five  per  centum  ad  valorem;  for  which  duty,  with  the  duties  on  other  goods, 
the  plaintiff  gave  a  bond  for  $294,  payable  on  the  27th  June  1838.  The 
plaintiff,  on  making  the  entry,  made  the  usual  affidavit  to  the  truth  of  the 
invoice  and  bill  of  lading  produced  by  him,  and  that  the  invoice  produced 
by  him  was  the  true  invoice  of  the  cost  of  the  goods,  and  that  if  any  error 
was  discerned  in  the  invoice  or  cost  of  the  goods,  he  would  immediately  make 
the  same  known  to  the  collector.  It  was  proved,  that  in  the  year  1838,  it 
*2fi4l  ^^^  discovered,  that  case  *No.  45,  one  of  the  packages  in  the  invoice, 
^  did  not  contain  cotton  gloves,  but  actually  contained  silk  hose,  and 

1  Hardy  v.  Hoyt,  po$t,  p.  292. 
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that  1 127.92,  were  bonded  by  the  plaintiff,  ander  the  belief  that  the  case 
contained  cotton  gloves.  On  the  28th  June  1838,  the  plaintiff  seived  a 
protest  on  the  collector,  against  the  payment  of  the  bond  given  to  secure  the 
duties.  The  protest  stated,  that  the  bond  had  been  given  under  a  clear 
misapprehension  of  the  nature  of  the  goods,  and  claimed  a  deduction  from  the 
bond,  of  the  amount  of  the  estimated  duties  on  box  No.  45,  supposing 
the  box  to  contain  cotton  gloves.  The  plaintiff  had  previously  requested  the. 
comptroller  of  the  treasury  to  release  him  from  the  payment  of  the  duties  ; 
and  the  comptroller  in  reply,  refused  to  correct  "  errors  in  fact.'* 

On  the  trial  of  the  cause,  the  collector  introduced  and  read  to  the  jury, 
to  show  the  habitually  loose  manner  in  which  the  plaintiff  transacted  his 
business,  an  afSdavit  made  by  the  plaintiff  on  the  25th  of  April  1838.  The 
affidavit  stated,  '^that  on  the  27th  day  of  March  1837,  he  imported  in  the 
ship  Roscoe,  from  Liverpool,  eight  cases  and  casks  of  hosiery  and  gloves, 
marked  6.  38  to  45,  owned  by  Barker  &  Adams,  manufacturers,  of  Notting- 
ham, England,  and  consigned  by  them  to  him,  the  said  William  B.  Bend, 
for  sale  ;  that  his  clerk  not  being  able  to  ascertain  from  the  wording  of  the 
invoice,  which  packages  contained  gloves,  and  which  hosiery,  and  knowing 
that  cotton  gloves  and  cotton  hosiery  paid  the  same  duty,  he  entered  them 
all,  upon  arrival,  at  the  custom-house,  in  the  port  of  New  York,  as  cotton 
gloves  ;  that  a  duty  of  twenty-five  per  centum  was  charged  upon  them  by 
the  collector  of  the  said  port,  and  that  he,  the  said  Bend,  gave  bonds  to  the 
said  collector,  to  pay  the  said  duties  ;  that  on  examination  of  the  goods  con- 
tained in  one  of  the  aforesaid  cases,  marked  B  45,  he  found  them  to  be  spun 
silk  hoisery,  and  not  cotton  gloves,  as  entered  by  him  at  the  custom-house  ; 
and  furthermore,  that  the  goods  are  called,  upon  the  original  invoice,  passed 
at  the  custom-house,  **  spun  knots  ;"  a  term  which  is  well  known  in  the  trade 
to  be  applied  to  hosiery  of  silk  only  ;  and  that  he  verily  believes  the  error 
of  entering  the  said  case,  and  paying  duty,  arose  from  the  ignorance  of  his 
clerk  who  made  the  entry  ;  that  he,  the  said  Bend,  did  not,  upon  this,  nor 
does  he,  upon  any  occasion,  examine  whether  the  custom-house  entries,  made 
by  the  said  clerk,  are  correct.  And  the  said  William  B.  Bend  further 
maketh  oath,  that  he  has  never  sold  any  part  of  the  said  case,  B  45,  and  that, 
to  the  best  of  his  knowledge  and  belief,  nothing  has  been  ever  taken  from 
or  added  to  it,  but  that  it  is  in  every  respect  in  the  same  condition  as  it  was 
when  he  received  it.'*  It  was  also  proved,  that  the  package  No.  45,  was 
never  in  the  custody  of  the  collector,  nor  subjected  to  the  examination  of  the 
public  appraisers ;  and  that  the  first  intimation  the  collector  had  that  it  con- 
tained silk',  was  in  March  or  April  1838.  It  was  also  proved,  that  the  mer- 
chandise contained  in  the  package  *No.  45,  was  silk  hose,  made  of  r^naK 
the  tow  of  silk,  a  coarse  quality  of  silk,  but  still  silk,  cometimes  called  I- 
sponged  silk  ;  and  that  the  said  merchandise  was  well  known,  in  commerce, 
under  the  denomination  of  hosiery. 

Upon  the  foregoing  evidence,  given  during  the  progress  of  the  trial, 
the  following  points  were  presented  on  the  part  of  the  defendant,  for  the 
opinion  of  the  judges,  on  each  of  which  the  judges  were  divided  in  opinion. 
1.  Whether,  assuming  that  an  excess  of  duties  was  paid  by  mistake,  under  the 
facts  above  stated  to  the  collector,  on  the  before-mentioned  package.  No. 
45,  the  plaintiff,  under  the  said  facts,  is  entitled  to  recover  back  such  excess, 
in  a  personal  action  against  the  collector  ?    2.  Whether  the  said  silk  hose 
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Bidered,  ordered  and  adjudged  by  this  court,  that  the  said  motion  be  and  the 
same  is  hereby  overruled ;  and  that  the  said  mandamiu  or  rule  prayed  for, 
be  and  the  same  is  hereby  denied. 
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Duties  on  merchandise. — Action  agaifist  coUeetor. 

The  plaintiff,  as  the  importer  of  certain  merchandise  from  England,  entered  the  tame  at  the 
eostom-house  in  Ne«r  Tork,  on  the  29th  of  March  188'7,  as  cases  containing  cotton  gloves ; 
he  gave  a  bond  for  the  duties,  payable  on  the  27th  of  June  1888.  In  1888,  it  was  discovered 
that  one  of  the  cases.  No.  45,  contained  silk  hose,  and  not  cotton  gloves ;  the  plaintiff  paid 
the  bond  to  the  collector,  under  protest ;  and  claimed  from  the  comptroller  of  the  treasury 
to  be  released  from  the  payment  of  the  duties  on  No.  45,  alleging,  that  as  silk  hose,  they 
were  not  liable  to  duty,  under  the  act  of  congress  of  I4th  July  1882.  The  plaintiff  instituted 
a  soit  against  the  collector,  to  recover  back  the  duties  so  paid  by  him :  Hdd^  that  the  suit 
could  not  be  sustained,  after  so  long  a  time  from  the  entry  of  the  merchandise :  also,  that  silk 
hose,  and  all  manufactures  of  silk,  of  which  silk  is  the  component  material  of  chief  value 
coming  from  this  side  of  the  Gape  of  Good  Hope,  except  sewing  silk,  are  free  of  duty.  > 

Even  courts  of  equity  will  not  interfere  to  assist  a  party  to  obtain  redress  for  an  injury  which, 
he  might,  by  ordinary  diligence,  have  avoided ;  and,  d/ortiorif  a  court  of  law  ou|y^t  not, 
when  the  other  party  has,  by  his  very  acts  and  omissions,  lost  his  own  proper  rights  and 
advantages. 

A  collector  is  generally  liable  in  an  action  to  recover  back  an  excess  of  duties  paid  to  him  as 
collector,  when  the  duties  have  been  illegally  demanded,  and  a  protest  of  the  illegality  has 
been  made  at  the  time  of  payment,  or  notice  given  that  the  party  means  to  contest  the  chum ; 
nor  is  there  any  doubt,  that  a  like  action  generally  lies,  where  the  excess  of  duties  has  been 
paid  under  a  mistake  of  fact,  and  notice  thereof  has  been  given  to  the  collector,  before  he  has 
paid  over  the  money  to  the  government. 

Cbbiificatb  of  Division  from  Circuit  Court  for  the  Southern  District 
of  New  York.  This  suit  was  originally  instituted  in  the  superior  court  of 
New  York,  and  was  afterwards  brought  before  the  circuit  court  of  the 
southern  district  of  New  York,  by  a  certiorari. 

An  action  of  assumpsit  was  instituted  against  the  collector  of  the  port  of 
New  York,  to  recover  the  sum  of  1 127,  paid  to  him  by  the  plaintiff,  for  the 
importation  of  silk  hose.  The  duty  was  levied  at  the  rate  of  twenty-five 
per  centum  ad  valoremy  "sls  hosiery,''  under  the  second  article  of  the  second 
section  of  the  act  of  congress  of  14th  July  1832,  entitled  ^^an  act  to  alter 
and  amend  tlie  several  acts  imposing  duties  on  imports.'' 

Upon  the  trial,  it  was  proved,  that  on  the  29th  of  March  1837,  the  plain- 
tiff made  an  entry  at  the  custom-bouse  in  New  York,  of  eight  cases  of  cotton 
gloves,  and  that  the  duty  was  levied  on  each  of  the  eight  packages,  of  twenty- 
five  per  centum  ad  valorem;  for  which  duty,  with  the  duties  on  other  goods, 
the  plaintiff  gave  a  bond  for  $294,  payable  on  the  27th  June  1838.  The 
plaintiff,  on  making  the  entry,  made  the  usual  affidavit  to  the  truth  of  the 
in  voice  and  bill  of  lading  produced  by  him,  and  that  the  invoice  produced 
by  him  was  the  true  invoice  of  the  cost  of  the  goods,  and  that  if  any  error 
was  discerned  in  the  invoice  or  cost  of  the  goods,  he  would  immediately  make 
the  same  known  to  the  collector.  It  was  proved,  that  in  the  year  1838,  it 
*2641  ^^^  discovered,  that  case  *No.  45,  one  of  the  packages  in  the  invoice, 
-*  did  not  contain  cotton  gloves,  but  actually  contained  silk  hose,  and 
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that  tl27.92y  were  bonded  by  the  plaintiff,  under  the  belief  that  the  case 
contained  cotton  gloves.  On  the  28th  June  1838,  the  plaintiff  seived  a 
protest  on  the  collector,  against  the  payment  of  the  bond  given  to  secure  the 
duties.  The  protest  stated,  that  the  bond  had  been  given  under  a  clear 
misapprehension  of  the  nature  of  the  goods,  and  claimed  a  deduction  from  the 
bond,  of  the  amount  of  the  estimated  dulies  on  box  No.  45,  supposing 
the  box  to  contain  cotton  gloves.  The  plaintiff  had  previously  requested  the. 
comptroller  of  the  treasury  to  release  him  from  the  payment  of  the  duties  ; 
and  the  comptroller  in  reply,  refused  to  correct  "  errors  in  fact." 

On  the  trial  of  the  cause,  the  collector  introduced  and  read  to  the  jury, 
to  show  the  habitually  loose  manner  in  which  the  plaintiff  transacted  his 
business,  an  afSdavit  made  by  the  plaintiff  on  the  25th  of  April  1838.  The 
affidavit  stated,  'Hbat  on  the  27th  day  of  March  1837,  he  imported  in  the 
ship  Boscoe,  from  Liverpool,  eight  cases  and  casks  of  hosiery  and  gloves, 
marked  6.  38  to  45,  owned  by  Barker  &  Adams,  manufacturers,  of  Netting* 
ham,  England,  and  consigned  by  them  to  him,  the  said  William  B.  Bend, 
for  sale  ;  that  his  clerk  not  being  able  to  ascertain  from  the  wording  of  the 
invoice,  which  packages  contained  gloves,  and  which  hosiery,  and  knowing 
that  cotton  gloves  and  cotton  hosiery  paid  the  same  duty,  he  entered  them 
all,  upon  arrival,  at  the  custom-house,  in  the  port  of  New  York,  as  cotton 
gloves  ;  that  a  duty  of  twenty-five  per  centum  was  charged  upon  them  by 
the  collector  of  the  said  port,  and  that  he,  the  said  Bend,  gave  bonds  to  the 
said  collector,  to  pay  the  said  duties  ;  that  on  examination  of  the  goods  con- 
tained in  one  of  the  aforesaid  cases,  marked  B  45,  he  found  them  to  be  spun 
silk  hoisery,  and  not  cotton  gloves,  as  entered  by  him  at  the  custom-house  ; 
and  furthermore,  that  the  goods  are  called,  upon  the  original  invoice,  passed 
at  the  custom-house,  '^  spun  knots  ;"  a  term  which  is  well  known  in  the  trade 
to  be  applied  to  hosiery  of  silk  only  ;  and  that  he  verily  believes  the  error 
of  entering  the  said  case,  and  paying  duty,  arose  from  the  ignorance  of  his 
clerk  who  made  the  entry  ;  that  he,  the  said  Bend,  did  not,  upon  this,  nor 
does  he,  upon  any  occasion,  examine  whether  the  custom-house  entries,  made 
by  the  said  derk,  are  correct.  And  the  said  William  B.  Bend  further 
maketh  oath,  that  he  has  never  sold  any  part  of  the  said  case,  B  45,  and  that, 
to  the  best  of  his  knowledge  and  belief,  nothing  has  been  ever  taken  from 
or  added  to  it,  but  that  it  is  in  every  respect  in  the  same  condition  as  it  was 
when  he  received  it."  It  was  also  proved,  that  the  package  No.  45,  was 
never  in  the  custody  of  the  collector,  nor  subjected  to  the  examination  of  the 
public  appraisers  ;  and  that  the  first  intimation  the  collector  had  that  it  con- 
tained silk^,  was  in  March  or  April  1838.  It  was  also  proved,  that  the  mer- 
chandise contained  in  the  package  *No.  45,  was  silk  hose,  made  of  r^^g.^ 
the  tow  of  silk,  a  coarse  quality  of  silk,  but  still  silk,  cometimes  called  I- 
sponged  silk  ;  and  that  the  said  merchandise  was  well  known,  in  commerce, 
under  the  denomination  of  hosiery. 

Upon  the  foregoing  evidence,  given  during  the  progress  of  the  trial, 
the  following  points  were  presented  on  the  part  of  the  defendant,  for  the 
opinion  of  the  judges,  on  each  of  which  the  judges  were  divided  in  opinion. 
1.  Whether,  assuming  that  an  excess  of  duties  was  paid  by  mistake,  under  the 
facts  above  stated  to  the  collector,  on  the  before-mentioned  package.  No. 
45,  the  plaintiff,  under  the  said  facts,  is  entitled  to  recover  back  such  excess, 
in  a  personal  action  against  the  collector  ?    2.  Whether  the  said  silk  hose 
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was  subject  to  the  payment  of  the  duty  imposed  on  "  hosiery*'  by  the  second 
clause  of  the  second  section  of  the  act  of  July  14 th,  1832,  entitled  '^an  act  to 
alter  and  amend  the  several  acts  iropoKing  duties  on  imports  ;*'  or  whether, 
as  manufactures  of  silk,  not  being  sewing  silk,  the  goods,  wares  and  mer- 
chandise, contained  in  said  package,  No.  45,  were  exempted  from  the  pay- 
ment of  duty,  by  the  fourth  section  of  the  act  of  March  2d,  1833,  enti- 
tled "an  act  to  modify  the  act  of  the  14th  of  July  1832,  and  all  other  acts 
imposing  duties  on  imports  ;"  which  declares  that  all  manufactures  of  silk, 
or  of  which  silk  is  the  component  material  of  chief  value,  coming  from  this 
side  of  the  Cape  of  Good  Hope,  except  sewing  silk,  shall  be  free  ?  Which 
said  points,  upon  which  the  disagreement  happened,  were  stated  under  the 
direction  of  the  judges  of  the  said  court,  at  the  request  of  the  counsel  for 
the  parties  in  the  cause,  and  ordered  to  be  certified  unto  the  supreme  court 
of  the  United  States,  at  the  next  session. 

The  case  was  argued  by  Raymond  and  Coxe^  for  the  plaintiff  ;  and  by 
Orundt/y  Attorney-General  of  the  United  States,  for  the  defendant. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — This  case  comes 
before  us  upon  a  certificate  of  division  of  opinion  of  the  judges  of  the 
circuit  court  of  the  southern  district  of  New  York.  The  original  suit  was 
(lasumpsity  to  recover  back  from  the  defendant,  who  is  collector  of  the  port 
and  district  of  New  York,  a  sum  of  money  paid  as  duties  upon  certain 
imported  goods,  upon  the  ground  that  they  were  not  liable  to  duty.  Upon 
the  trial,  it  appeared,  that  on  the  29th  of  March  1837,  an  entry  was  made 
by  the  plaintiff,  as  consignee,  at  the  custom  house  of  New  York,  of  eight 
nases  of  cotton  gloves,  marked  B,  numbered  from  38  to  45,  as  imported  from 
Liverpool,  England.  The  case,  number  43,  was  designated  on  the  invoice 
to  be  examined,  and  was  passed  as  correct ;  whereupon,  the  duty  was  levied 
^  ,  upon  each  of  the  eight  packages  *at  25  per  centum  ad  valorem^  as 
J  being  cotton  gloves;  which  duty  was  secured  by  a  bond,  which 
became  due  on  the  27th  of  June  1838.  Upon  making  the  entry,  the 
invoice  of  the  goods  was  produced,  and  the  common  oath  on  such  occasions 
taken  and  subscribed  in  the  form  prescribed  by  law.  It  was  proved,  that  in 
the  year  1838,  it  was  discovered  by  the  plaintiff,  that  the  case  No.  45  did 
not  contain  cotton  gloves,  but  actually  contained  silk  hose ;  and  that  the 
plaintiff  had  paid  tl27.92  for  duties,  under  the  belief  that  the  package  con- 
tained cotton  gloves.  On  the  25th  of  April  1838,  the  plaintiff  addressed  a 
letter  to  the  comptroller  of  the  treasury,  requesting  to  be  released  from  the 
payment  of  the  duty  ;  to  which  the  comptroller  replied,  on  the  27th  of  the 
same  month,  refusing  to  do  so,  upon  the  ground,  that  whether  the  goods 
were  composed  of  silk  or  of  cotton,  was  clearly  a  matter  of  fact,  and  should 
have  been  settled  before  the  removal  of  the  goods  from  the  custom-house  ; 
and  that  he  did  not  feel  authorized  to  make  the  plaintiff's  case  an  exception 
to  the  uniform  and  long-established  rule  of  the  department,  by  permitting 
a  revision  of  the  entry.  On  the  26th  of  June  1838,  the  plaintiff  addressed  a 
letter  to  the  defendant,  informing  him  that  no  duties  were  payable  on  the 
goods  ;  and  that  in  paying  the  amount  he  should  do  it  under  protest,  reserv- 
ing his  legal  rights.  It  was  further  proved,  that  the  package  No.  46  never 
was  in  the  custody  of  the  collector,  nor  subjected  to  the  examination  of  the 
public  appraisers  ;  and  that  the  first  intimation  that  the  collector  had,  that 
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it  contained  silk  hose,  was  in  March  or  April  1838.  The  merchandise  con- 
tained in  the  package  No.  45  was  silk  hose,  made  of  the  tow  of  silk,  a  coarse 
qaality  of  silk,  bat  still  silk,  sometimes  called  sponged  silk  ;  and  was  well 
known  in  commerce  under  the  denomination  of  hosiery.  An  affidavit  of  the 
plaintiff  was  read  in  evidence  by  the  defendant,  to  show  the  habitually  loose 
manner  in  which  the  plaintiff  transacted  his  business  with  the  custom-house  ; 
and  in  which,  among  other  thingt*,  the  plaintiff  attributed  the  error  in  the 
entry  at  the  custom-house  to  the  ignorance  of  his  own  clerk  in  making  the 
entry,  and  not  being  able  to  understand,  from  the  wording  of  the  invoice, 
which  packages  contained  gloves,  and  wiiich  hosiery. 

Upon  this  evidence,  the  following  points  were  presented  by  the  defend- 
ant for  the  opinion  of  the  judges,  on  each  of  which  the  judges  were  divided 
in  opinion  :  1.  Whether,  assuming  that  an  excess  of  duties  was  paid  by  mis- 
take, under  the  factb  above  stated,  to  the  collector,  on  the  before-mentioned 
package  No.  45,  the  plaintiff,  under  the  said  facts,  is  entitled  to  recover  back 
such  excess  in  a  personal  action  against  the  collector  ?  2.  Whether  the  said 
silk  hose  was  subject  to  the  payment  of  duty  imposed  on  hosiery  by  the  sec- 
ond clause  of  the  second  section  of  the  act  of  the  J  4th  of  July  1832,  ch.  224, 
entitled,  "  an  act  to  alter  and  amend  the  several  acts  imposing  duties,  on 
imports  ;"  or  whether,  as  manufactures  of  silk,  not  being  sewing  silk,  the 
same  were  exempted  from  the  payment  of  duty  by  the  fourth  section  of 
the  act  of  the  2d  of  March  1833,  entitled,  &c.,  ch.  354,  which  declares  that 
all  manufactures  of  silk,  or  *of  which  silk  is  the  component  material  r^toA*? 
of  chief  value,  coming  from  this  side  of  the  Cape  of  Good  Hope,  ^ 
except  sewing  silk,  shall  be  free  ? 

As  to  the  first  question,  there  is  no  doubt,  that  the  collector  is  generally 
liable  in  an  action  to  recover  back  an  excess  of  duties  paid  to  him  as  collec- 
tor, where  the  duties  have  been  illegally  demanded,  and  a  protest  of  the 
illegality  has  been  made  at  the  time  of  the  payment,  or  notice  then  given 
that  the  party  means  to  contest  the  claim  ;  whether  he  has  paid  over  the 
money  to  the  government  or  not.  Nor  is  there  any  doubt,  that  a  like  action 
generally  lies,  where  the  excess  of  duties  has  been  paid  under  a  mistake  of 
fact,  and  notice  thereof  has  been  given  to  the  collector,  before  he  has  paid 
over  the  money  to  the  government.  Both  of  these  propositions  are  fully 
discussed  and  decided  in  the  case  of  Elliot  v.  Swartvoouty  10  Pet.  137  ;  and 
if  the  present  point  involved  nothing  more,  there  would  be  no  substantial 
ground  of  controversy.  But  there  are  other  ingredients  in  the  present 
case. 

The  goods  were  actually  entered  by  the  plaintiff  at  the  custom-house, 
by  a  particular  description — that  of  cotton  goods  ;  and  he  then  swore,  that 
the  invoice  then  produced  by  him  was  the  true  invoice  received  by  him,  and 
that  the  entry  contained  a  just  and  true  aocount  of  the  same  goods  ; 
and  upon  the  faith  of  that  entry  and  oath,  the  goods  were  actually  delivered 
to  him  by  the  collector,  without  any  examination  whatsoever.  No  notice  was 
given  to  the  collector  of  any  mistake,  until  nine  or  ten  months  afterwards, 
when  the  government  was  no  longer  in  a  condition  to  ascertain  the  real 
state  of  the  facts  ;  and  when,  of  course,  it  was  compelled  to  rely  exclusively 
upon  the  evidence  furnished  by  the  plaintiff.  Now,  certainly,  it  was  the 
duty  of  the  plaintiff,  before  making  the  entry  at  the  custom-house,  to  hai^e 
exercised  due  diligence  in  examining  his  papers,  and  ascertaining  the  trae 
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State  of  the  facts,  before  he  andertook  to  verify  them  under  the  solemnity 
of  an  oath.  That  he  was  grossly  negligent  in  this  particular,  is  plain,  from 
his  own  showing ;  and  that  the  loss,  if  any,  has  accrued  to  him,  has 
accrued  from  his  negligence  and  inattention  to  his  duty,  is  equally  clear. 

The  question  then  arises,  whether  this  action  is  maintainable,  not  under 
ordinary  circumstances  of  innocent  mistake,  but  under  circumstances  of 
culpable  negligence  on  the  part  of  the  plaintiff,  and  when  the  government 
can  no  longer  be  replaced  in  the  same  situation  in  which  it  stood  at  the  time 
of  the  original  transaction.  Upon  the  best  consideration  which  we  can  give 
to  the  subject,  we  are  of  opinion,  that  the  action,  under  such  circumstances, 
is  not  maintainable.  If  a  different  rule  were  to  prevail,  the  whole  policy  of 
the  laws  for  the  collection  of  duties  would  be  broken  in  upon  ;  there  would 
be  no  certainty  whatsoever  as  to  the  amount  or  receipt  of  the  revenue  ;  and 
the  grossest  evasions  and  frauds  might  be  practised  with  perfect  impunity. 
Instead  of  the  invoice  or  entry,  with  the  accompanying  oath  of  the  party, 
furnishing  the  just  means  of  ascertaining  the  nature, 'and  quality,  and 
character  of  the  goods  imported,  and  the  amount  of  duties  payable  thereon; 
*9AQ1  everything  would  be  *left  loose,  and  open,  in  case  of  contest,  to  the 
-I  uncertain  evidence  to  be  produced  before  successive  juries.  The 
whole  system  of  guards  introduced  into  the  revenue  laws,  for  the  purpose 
of  ascertaining  the  nature  quality,  description  and  value  of  imported  goods, 
would,  in  a  short  time,  amount  to  little  more  than  forms,  as  vexatious  as 
they  would  be  inefficacious.  The  act  of  1823,  ch.  149,  in  amendment  of  the 
former  acts  for  the  collection  of  duties,  manifestly  lays  great  stress  on  the 
invoice,  produced  at  the  time  of  the  entry  of  the  goods  at  the  custom-house, 
and  the  accompanying  oath  of  the  importer ;  as  the  truest  and  best  means 
of  ascertaining  the  nature  and  quality,  and  value  of  the  goods,  and  the 
basis  of  the  duties  to  be  charged  thereon  ;  as  is  apparent  from  the  series  of 
sections  from  the  fourth  to  the  fifteenth  sections.  Invoices  duly  verified 
and  authenticated,  are  deemed  a  sufficient  title  to  entry ;  while  others,  not 
so  verified  and  authenticated,  are  declared  to  be  deemed  to  be  suspected,  and 
liable  to  be  treated  in  the  same  manner  as  fraudulent  invoices.  And  the 
23d  section  of  the  act  provides,  that  when  goods  are  admitted  to  an  entry, 
upon  invoice,  the  collector  shall  certify  the  same,  under  his  official  seal ; 
and  no  other  evidence  of  the  value  of  such  goods  shall  be  admitted  on  the 
part  of  the  owner,  in  any  court  of  the  United  States,  except  in  corroboration 
on  such  entry..  It  seems  difficult  to  resist  the  conclusion,  that  though  the 
language  of  this  section  is  confined  in  its  terms  to  the  invoice  value  of  the 
goods,  because  the  duties  were  to  be  calculated  ad  valorem  thereby,  yet  that, 
consistently  with  its  professed  objects,  it  ought  to  be  deemed  equally  con- 
clusive as  evidence  of  the  nature,  quality  and  description  of  the  goods.  At 
all  events,  it  would  seem  to  be  against  the  whole  policy  of  the  act,  as  well 
as  of  the  other  acts  of  congress  respecting  the  collection  of  the  revenue,  to 
permit  a  man  to  enter  packages  of  goods,  by  one  description,  under  his 
solemn  oath,  and  thus  to  withdraw  them  from  the  custody  of  the  collector, 
without  any  examination  of  the  contents  of  the  packages  ;  and  afterwards, 
to  insist  upon  another  description,  totally  different,  and  thereby  to  change 
the  rate  of  duties,  or  to  claim  an  exemption  from  all  duties.  The  public 
inconveniences  attendant  upon  such  a  practice,  would  alone  be  sufficient  to 
repeal  any  presumption  that  congress  intended  to  authorize  it,  unless 
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there  were  some  explicit  provision  in  favor  of  it ;  and  the  uniform  coarse  of 
the  government  to  disallow  it,  furnishes  strong  evidence  that  the  true  con- 
struction of  the  act  does  not  justify  the  practice.  The  consignee  had  his 
choice,  at  the  time  of  the  entry,  either  to  rely  on  his  invoice,  or  to  have  the 
contents  of  each  package  examined.  He  chose  the  former  ;  and  the  latter 
is,  on  the  part  of  the  government,  no  longer  practicable — at  least,  not  so  far 
as  to  be  satisfactory  or  certain  in  its  results.  The  error,  if  any  there  has 
been,  has  arisen,  as  we  have  already  stated,  from  his  own  culpable  negli- 
gence ;  and  courts  of  justice  do  not  sit  for  the  purpose  of  aiding  those  who 
seek  redress  for  supposed  mischiefs  resulting  from  such  negligence.  Even 
courts  of  equity  will  not  interfere  to  assist  a  party  to  obtain  redress  for  an 
injury  which  he  might  by  ordinary  ^diligence  have  avoided ;  and,  r^ooo 
d/ortioriy  a  court  of  law  ought  not,  where  the  other  party  has,  by  the  I- 
very  acts  or  omissions,  lost  his  own  proper  rights  or  advantages. 

No  case  has  been  cited,  and  none  has  come  to  our  knowledge,  where  an 
action  has  been  maintained  at  law,  under  circumstances  like  the  present, 
where  money  has  been  sought  to  be  recovered  for  a  mistake  of  fact,  occa- 
sioned by  the  culpable  negligence  of  the  plaintiff,  and  where  the  retaining 
of  it  on  the  other  side  is  not  unconscientious.  The  case  here  cannot  be  better 
than  it  would  have  been,  if  the  plaintiff  had  refused  to  pay  the  duty  bond  ; 
and  to  an  action  on  the  bond,  he  had  pleaded  in  his  defence  the  very  matters 
now  insisted  on.  It  would  certainly  have  been  difficult  to  have  framed  a 
plea,  to  sustain  such  a  defence  in  point  of  law.  If  the  objection  were  to 
be  insisted  on,  that  would  seem  to  have  been  as  proper  a  mode  of  meeting 
it  as  could  have  been  devised  ;  though,  looking  to  the  penal  consequences 
of  not  paying  a  duty  bond,  as  it  withdraws  from  the  party  all  future  credit 
at  the  custom-house  while  it  continues,  we  do  not  say  that  the  present  mode 
may  not  also  be  appropriate.  Lord  Mansfield,  in  Moaea  v.  Macferlan^ 
2  Burr.  1005,  1012,  speaking  of  an  action  for  money  had  and  received,  ob* 
served,  that  it  lies  for  money  paid  by  mistake,  or  upon  a  consideration 
which  happens  to  fail,  or  for  money  got  through  imposition  (express  or  im- 
plied), or  extortion,  or  oppression,  or  an  undue  advantage  taken  of  the  plain- 
tiff's situation,  contrary  to  laws  made  for  the  protection  of  persons  under 
such  circumstances.  And  he  added,  in  one  word,  the  gist  of  the  action  is, 
that  the  defendant  under  the  circumstances  of  the  case,  is  obliged,  by  the 
ties  of  natural  justice  and  equity,  to  refund  the  money.  In  Bizt  v.  Dicka- 
soHy  1  T.  R.  285,  he  also  said,  ''the  rule  has  always  been,  that  if  a  man 
has  actually  paid  what  the  law  would  not  have  compelled  him  to  pay,  but 
what  in  equity  and  conscience  he  ought,  he  cannot  recover  it  back  again. 
But  where  money  is  paid  under  a  mistake,  which  there  was  no  ground  to 
claim  in  conscience,  the  party  may  recover  it  back  again  by  this  kind  of 
action."  Now,  admitting  the  entire  correctness  of  this  doctrine,  in  its  full 
extent  (and  no  more  than  general  truth  can  be  imputed  to  it),  it  leaves  the 
whole  matter  open  upon  which  the  present  controversy  turns  ;  and  that  is, 
whether  there  is  any  want  of  conscience  in  the  collector's  retaining  this 
money.  And  it  leaves  wholly  untouched  the  ground,  what  would  be  the 
effect  if  the  mistake  and  the  payment  consequent  thereon,  had  been  the 
consequence  of  the  culpable  negligence  or  misconduct  of  the  plaintiff  him- 
self, without  any  default  on  the  other  side,  and  where  thereby  he  could  not 

235 


269  SXJPREME  COURT  [Jan^y 

Bend  ▼.  Hojt. 

be  placed  in  statu  quo.  Oiir  opinion,  is,  that,  upon  principle,  under  such 
circumstances,  no  such  action  is  or  ought  to  be  maintainable. 

In  M lines  v.  Du7}cany  6  Barn.  &  Cres.  671,  the  party  was  allowed  to 
recover  back  money  paid  under  a  mistake  of  fact,  there  being  no  laches  im- 
putable to  him  ;  and  that  was  the  very  ground  of  the  decision.  In  that 
case,  Mr.  Justice  Bayley  said,  "  If  a  party  pay  money  under  a  mistake  of 
^  ^  ,  the  law,  he  cannot  recover  it  back  ;  but  if  he  *pay  money  under  a 
'  J  mistake  of  the  real  facts,  and  no  laches  is  imputable  to  him,  m  re- 
spect of  his  omission  to  avail  himself  of  the  means  of  knowledge  within  his 
power,  he  may  recover  back  the  money  ;"  and  he  added,  "  in  this  case,  the 
question  is,  whether  there  was,  on  the  part  of  the  plaintiff,  at  the  time  when 
he  made  the  payment,  ignorance  of  the  true  state  of  the  facts,  or  any  negli- 
gence imputable  to  him  in  not  availing  himself  of  the  meang  of  knowledge 
within  his  power."  So  that,  we  here  see  it  admitted,  that  negligence 
(vould  constitute  a  good  defence  to  the.  suit.  In  Skyring  v.  Greenwood^ 
4  Barn.  &  Cres.  281,  it  was  held,  that  money  paid  by  a  paymaster  to  an 
army  officer,  could  not  be  recovered  back  again,  or  claimed  by  way  of  set- 
off, he  having  been  guilty  of  a  breach  of  duty  and  of  negligence  in  not  com- 
municating to  the  officer  certain  information  of  the  disallowance  of  the 
claim  of  the  officer,  on  which  the  money  was  paid  by  the  board  of  ord- 
nance, at  an  earlier  period,  when  his  conduct  might  have  been  influenced 
by  it. 

These  cases,  although  not  exactly  in  point  with  the  present,  clearly  show, 
that  even  in  casen  of  money  paid  under  a  mistake  of  facts,  if  the  party  has 
been  guilty  of  negligence,  or  of  a  breach  of  his  proper  duty  in  the  trans- 
action, he  is  not  entitled  to  recover  back  the  money,  if  paid,  or  to  retain  it, 
it  unpaid,  against  the  other  party,  whose  rights  or  conduct  have  been  affected 
by  such  negligence  or  breach  of  duty.  We  think  the  principle  a  sound  one, 
and  should  not  hesitate  to  adopt  it,  even  if  there  were  no  authority  to  sup- 
port it.  Its  application  to  the  circumstances  of  the  present  case  cannot  well 
be  questioned.  Here,  by  the  conduct,  and  solemn  affirmations,  under  oath, 
of  the  plaintiff,  the  position  of  the  United  States  has  been  entirely  changed  ; 
the  property  has  been  delivered  up  from  the  custody  of  the  government, 
without  any  search  or  examination,  in  the  perfect  confidence  that  all  was 
right ;  and  we  think  the  plaintiff  is  now  estopped  from  setting  up  his  own 
culpable  negligence,  to  excuse  him  from  the  payment  of  the  duties,  which, 
by  his  own  entry  and  oath,  he  admitted  to  be  due,  and  thereby  obtained  a 
delivery  of  the  goods. 

In  this  view  of  the  mitter,  it  might  not  be  necessary  for  the  court  to 
answer  the  other  question,  upon  which  the  court  below  was  divided,  as  our 
answer  to  the  first  decides  the  merits  of  the  plaintiff's  case.  But  as  the 
same  question  is  involved  in  Hardy  v.  Hoyty  which  has  been  argued  in  con- 
nection with  the  present,  we  shall  now  proceed  to  the  consideration  of  it. 
The  question  is,  whether  silk  hose  is  subject  to  the  payment  of  the  duty  im- 
posed on  hosiery  by  the  second  clause  of  the  second  section  of  the  duty 
act  of  1832,  ch.  224.  That  section  enacts,  that  from  and  after  the  3d  day  of 
March  1833,  ou  the  articles  therein  after  mentioned,  there  shall  be  levied 
collected  and  paid,  the  following  duties  :  First,  wool,  unmanufactured,  cer- 
:^in  duties  specified  in  the  first  clause.  Second  (which  is  the  clause  in  ques- 
tion), "On  all  milled  and  felled  cloth,  known  by  the  name  of  plains,  kerseys 
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3r  kcndcil  cotlous,  of  which  wool  shall  be  the  only  material,  the  value  whereof 
shall  not  exceed  thirty-five  cents  a  square  yard,  five  per  centum  ad  valorem/ 
on  worsted  stuff  *goods,  shawls,  and  other  manufactures  of  silk  and  r^oi^i 
worsted,  ten  per  centum  ad  valorem  /  on  worsted  yarn,  twenty  per  *■ 
centum  ad  valorem  ;  on  woollen  yarn,  four  cents  per  pound,  and  fifty  per 
centum  ad  valorem  ;  on  mits,  gloves,  bindings,  blankets,  hosiery,  and  carpets 
and  carpetings,  twenty-five  per  cent.,  except  Brussels,  Wilton,  and  treble 
ingrained  carpeting,  which  shall  be  at  sixty-three  cents  the  square  yard,  all 
other  ingrained  and  Venetian  carpeting  at  thirty-five  cents  the  square  yard  ; 
and  except  blankets,  the  value  whereof  at  the  place  whence  exported  shall 
not  exceed  seventy-five  cents  each,  the  duty  to  be  lieved  upon  which  shall  be 
five  per  centum  ad  valorem;  on  flannels,  bookings  and  baizes,  sixteen  cents 
the  square  yard,  on  warp  laces  thirty-five  per  centum ;  and  upon  merino 
shawls  made  of  wool,  all  other  manufactures  of  wool,  or  of  which  wool  is  a 
component  part,  and  on  ready-made  clothing,  fifty  per  centum  ad  valoremJ*^ 
Now,  looking  to  the  terms  of  this  clause,  and  the  connection  in  which  hosiery 
stands  with  the  other  enumerated  articles,  the  natural  construction  of  it 
would  certainly  be,  that  it  was  restricted  to  hosiery  ejuadem  generis^  that  is 
to  say,  hosiery  of  wool,  or  of  which  wool  was  a  component  part.  It  stands 
in  connection  with  mits,  gloves,  binding,  blankets  and  carpeting,  and  the 
exceptions  carved  out  of  it  are  all  articles  composed  of  wool,  viz.,  certain 
kinds  of  carpetings  and  blankets.  It  is  followed  by  flannels,  bookings  and 
baizes,  coach  laces  and  merino  shawls,  and  then  come  the  sweeping  words, 
"  all  other  manufactures  of  wool,  or  of  which  wool  is  a  component  part ;" 
which  certainly  seem  to  pre-suppose  that  all  the  pr3ceding  enumerated 
articles  were  of  a  kindred  nature  and  fabric.  The  words  "  ready-made  cloth- 
ing," follow  this  enumeration,  and  therefore,  are  not  necessarily  governed 
by  the  same  interpretation,  since  they  are  not  inserted  as  a  qualification  of 
the  sweeping  words  already  referred  to,  but  stand  as  an  intlependent  des- 
criptive specification,  capable  of  being  applied  to  every  variety  of  ready- 
made  clothing,  whatever  may  be  the  fabric.  No  argument,  therefore,  can 
properly  be  derived  from  this  part  of  the  clause  respecting  ready-made 
clothing,  to  control  the  natural  deductions  arising  from  the  antecedent  lan- 
guage of  the  same  clause. 

But  the  case  before  us  does  not  turn  upon  the  interpretation  of  the 
second  clause,  standing  alone,  but  it  is  materially  affected  by  the  fifteenth 
clause  of  the  same  section  of  the  act,  which  prescribes  a  rate  of  duty  on 
manufactures  of  silk,  in  the  following  words  ;  "  On  all  manufactures  of 
silk,  or  of  which  silk  shall  be  a  component  part,  coming  from  beyond  the 
Cape  of  Good  Hope,  ten  per  centum  ad  valorem^  and  on  all  other  manu- 
factures of  silk,  or  of  which  silk  is  a  component  part,  five  per  centum  ad 
valorem^  except  sewing  silk,  which  shall  be  forty  per  centum  ad  valorem.^^ 
Now,  this  language,  in  its  positive  import,  includes  all  manufactures  of  silk, 
except  sewing  silk ;  and  the  very  exception  of  sewing  silk,  lends  additional 
force  to  the  conclusion,  that  no  other  manufactures  of  silk  were  intended  to 
be  excepted  from  the  operation  of  the  clause,  upon  the  well-known  maxim, 
that  an  exception  in  a  statute  amounts  to  an  *affirmation  of  the  appli-  rj^o^o 
cation  of  its  provisions  to  all  other  cases  not  excepted.  Upon  what  L 
groand,  then,  can  this  court  say,  that  silk  hose,  being  a  manufacture  of  silk, 
is  not  solely  and  exclusively  liable  to  the  duty  imposed  by  the  fifteenth 
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clause  of  the  section?  Upon  none,  anless  it  manifestly  appears  to  be 
repagnant  to  some  other  provision  of  the  statute.  No  such  repugnancy 
exists,  if  we  construe  the  word  **  hosiery/'  in  the  second  clause  of  the 
second  section,  to  mean,  as  in  its  natural  connection  it  imports,  hosiery  of 
wool,  or  of  which  wool  is  a  component  part.  On  the  other  hand,  if  we  con- 
strue '* hosiery''  in  this  connection,  to  include  silk  hose,  then  all  other 
manufactures  of  silk,  except  sewing  silk,  are  not  governed  by  the  fifteenth 
clause  ;  and  thus  we  create  a  positive  repugnancy  between  the  second  and 
fifteenth  clauses.  Now,  it  is  the  duty  of  courts  of  justice  so  to  construe  all 
statutes  as  to  give  full  effect  to  all  the  words,  in  their  ordinary  sense,  if  this 
can  be  properly  done  ;  and  thus  to  preserve  the  harmony  of  all  the  provis- 
ions. And  besides,  if  we  are  to  create  an  implied  exception  as  to  hosiery, 
the  same  rule  might  be  applied  to  silk  mits,  silk  gloves  and  silk  bindings  ; 
and  if  there  are  such  articles,  to  carpetings  of  silk.  Indeed,  there  would 
be  no  end  to  implied  exceptions.  If  the  legislature  meant  specially  to  ex- 
cept silk  hose,  or  any  other  particular  manufactures  of  silk,  from  the  gen- 
eral language,  the  natural  course  would  have  been,  to  have  placed  them  as 
exceptions  with  sewing  silk ;  and  the  omission  is,  in  our  judgment,  con- 
clusive to  show  that  none  others  were  intended. 

If  we  look  back  to  the  duty  act  of  the  19th  of  May  1828,  ch.  55,  which 
the  act  of  1832  was  designed  in  a  great  measure  to  modify  or  supersede, 
and  in  which,  for  the  first  time  in  our  legislature,  "  hosiery  "  is  mentioned, 
eo  nomine ;  there  cannot  be  a  doubt,  that  the  legislative  intention*  then, 
was  confined  to  woollen  hosiery.  The  second  clause  of  the  second  section 
of  that  act  is  in  the  following  words  :  ''  On  manufactures  of  wool,  or  of 
which  wool  shall  be  a  component  part,  except  carpeting,  blankets,  worsted 
stuff  goods,  bombazines,  hosiery,  mits,  gloves,  caps  and  bindings,  the  actual 
value  of  which  at  the  place  whence  imported  shall  not  exceed  fifty  cents 
the  square  yard,  shall  be  deemed  to  have  cost  fifty  cents  the  square  yard, 
and  be  charged  with  a  duty  of  forty  per  centum  ad  valorem,  Ac.^  The 
third,  fourth,  fifth  and  sixth  clauses  of  the  same  section  lay  a  particular 
duty  on  other  manufactures  of  wool,  "  except  as  aforesaid  ;"  and  then  the 
seventh,  taking  up  the  ex<!eption,  says,  ''  on  woollen  blankets,  hosiery,  mits, 
gloves,  and  bindings,  twenty-five  per  cent,  ad  valorem.  On  clothing  ready 
made,  fifty  per  centum  cui  valorem^  It  is  impossible,  reading  these  clauses 
in  connection,  not  to  perceive,  that  the  exceptions  in  the  second  clause,  are 
wholly  of  fabrics  of  wool,  or  of  which  wool  is  a  component  material  ;  for 
every  exception  must  be  considered  in  such  a  case  to  be  of  something  ^W- 
dem  generis.  Then,  follows,  in  the  sixth  clause,  ''  On  all  manufactures  of 
silk,  or  of  which  silk  is,  the  component  material,  coming  from  beyond  the 
^  ,  Cape  of  Good  *Hope,  a  duty  of  twenty  per  centum  ad  valorem^  Ac; 
J  and  on  all  other  manufactures  of  silk,  or  of  which  silk  shall  be  a 
component  material,  twenty  per  centum  ad  valorem.^^  Construing,  then, 
these  acts  as  being  in  pari  materia,  if  we  were  at  liberty  to  look  beyond 
the  act  of  1832,  to  the  antecedent  state  of  the  law  on  this  subject,  the  duty 
on  hosiery,  as  such,  was  confined  to  hosiery  of  wool,  or  of  which  wool  is  a 
component  part. 

But  if  any  doubt  could  be  entertained  upon  the  act  of  1832,  ch.  224, 
interpreted  by  itself,  or  by  the  antecedent  laws,  we  think  none  whatsoever 
can  be  entertained  as  to  the  true  intendment  and  operation  of  the  act  of  2d 
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March  1833,  cb.  354.  That  act,  in  the  fourth  section,  expressly  enacts,  that 
in  addition  to  the  articles  then  exempted  from  duty  by  the  act  of  1832,  and 
other  existing  laws,  from  the  payment  of  duties,  the  following  articles, 
imported  from  and  after  the  31st  of  December  1833,  and  until  the  30th  of 
June  1842,  shall  also  be  admitted  free  from  duty  ;  ^Ho  wit,  bleached  and 
unbleached  linens,  table  linen,  linen  napkins  and  linen  cambrics,  and  worsted 
stuff  goods,  shawls  and  other  manufactures  of  silk  and  worsted,  manufac- 
tures of  silk,  or  of  which  silk  shall  be  the  component  material  of  chief  value, 
coming  from  this  side  of  the  Cape  of  Good  Hope,  except  sewing  silk."  This 
section,  in  express  terms,  declares,  that  manufactures  of  silk  coming  from 
this  side  of  the  Cape  of  Good  Hope  (which  is  the  very  predicament  of  the 
silk  hose  in  question),  except  sewing  silk,  shall  be  free  from  duty.  And  it 
would  violate  every  rule  of  interpretation,  to  hold,  that  where  the  legislature 
had  declared  all  manufactures  of  silk,  except  one,  free  from  duty,  the  court 
should  create  other  exceptions  by  its  own  authority,  without  any  express  or 
implied  intent  on  the  part  of  the  legislature,  manifested  in  the  context,  to 
warrant  such  exceptions. 

Upon  the  whole,  we  are  of  opinion,  first,  that  upon  the  facts  stated,  the 
present  action  is  not  maintainable  :  and  secondly,  that  silk  hose  is  free  of 
duty,  under  the  act  of  1833.  A  certificate  will  be  sent  to  the  circuit  courts 
accordingly. 

Thompson,  Jastice.  {DUsenting,) — The  amount  of  controversy  in  this 
case  is  too  small  to  attach  much  importance  to  it,  on  that  account.  But  the 
principle  involved  in  the  decision  and  the  practical  effect  it  is  to  have  upon 
the  course  of  business  at  the  custom-house,  between  the  merchant  and  col- 
lector, must  be  my  excuse  for  publicly  dissenting  from  the  opinion  of  the 
court,  in  a  case  apparently  of  so  little  importance  in  itself.  I  fully  concur 
in  that  part  of  the  opinion  which  exempts  the  goods  in  question  (silk  hosiery) 
from  the  payment  of  any  duty  ;  but  dissent  from  that  part  which  exonerates 
the  collector  from  an  action  to  recover  back  the  duties  received  by  him, 
without  any  authority  warranted  by  law. 

The  only  question  presented  by  the  point  certified  to  this  court,  is, 
whether  the  plaintiff  is  entitled  to  recover  from  the  collector  a  sum  of  money, 
admitted  to  have  been  paid  to  him  by  mistake,  without  *the  least  color  r^t^t.. 
or  suspicion  of  fraud  or  misconduct  on  the  part  of  the  plaintiff  ;  and  ^ 
the  mistake  made  known  to  the  collector,  before  the  money  was  actually 
paid,  and  a  claim  interposed  to  have  it  deducted  from  his  bond.  The 
opinion  of  the  court  upon  the  other  point  certified,  settles  the  question,  that 
the  silk  hosiery  on  which  the  duty  was  paid,  was  not  subject  to  duty.  The 
money  was,  therefore,  in  the  hands  of  the  collector,  without  any  right  what- 
ever to  hold  it,  and  exacted  in  violation  of  law  ;  not  a  voluntary  payment, 
but  demanded  under  the  penalty  of  a  loss  of  credit  at  the  custom-house,  if 
the  bond  was  not  paid.  If,  under  such  circumstances,  the  money  cannot  be 
recovered  back,  it  must  rest  upon  some  stern  and  unyielding  principles  of 
law  or  public  policy,  against  the  manifest  justice  of  the  case.  But,  in  my 
judgment,  there  are  no  principles  of  law  or  public  policy  that  can  uphold 
snoh  a  course  on  the  part  of  the  collector. 

But  it  may  be  proper  to  state,  a  little  more  particularly,  the  circum- 
stances  under  which  the  money  was  paid  to  the  collector.    Upon  the  trial 
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in  the  circuit  court,  an  affidavit  of  the  plaintiff  was  produced  and  read  in 
evidence  by  the  defendant ;  and  be  cannot  now  be  permitted  to  deny  the 
truth  of  the  facts  therein  stated.  In  this  affidavit,  the  plaintiff  states,  that 
in  March  1837,  he  imported  from  Liverpool,  in  the  ship  Roscoe,  eight  cases 
and  casks  of  hosiery  and  gloves,  owned  by  Barker  Ss  Adams,  manufacturers, 
of  Nottingham,  in  England,  and  consigned  by  them  to  him  for  sale.  That 
his  clerk  not  being  able  to  ascertain  from  the  wording  of  the  invoice,  which 
packages  contained  gloves  and  which  hosiery,  and  knowing  that  cotton 
gloves  and  cotton  hosiery  paid  the  same  duty  ;  he  entered  them  all  at  the 
custom-house  as  cotton  gloves,  and  a  duty  of  twenty-five  per  cent,  was 
charged  upon  them  by  the  collector,  and  he  gave  bonds  for  the  payment  of 
the  duties.  That  upon  an  examination  of  the  goods  contained  in  one  of  the 
cases,  marked  B  45,  he  found  them  to  be  spun  silk  hosiery,  and  not  cotton 
gloves,  as  entered  at  the  custom-house.  That  the  goods  are  called  upon  the 
original  invoice  passed  at  the  custom-house,  "spun  knots,"  a  term  well 
known  in  the  trade  to  be  applied  to  hosiery  of  silk  only  ;  and  that  he  verily 
believed,  that  the  error  of  entry  of  the  said  case  as  paying  duty,  arose  from 
the  ignorance  of  the  clerk  who  made  the  entry.  That  he  did  not,  upon  this, 
nor  does  he,  upon  any  occasion,  examine  whether  the  custom-house  entries 
made  by  his  clerk  are  correct.  And  he  further  swears,  that  he  had  never 
sold  any  part  of  that  case  ;  and  that,  to  the  best  of  his  knowledge  and 
belief,  nothing  had  been  taken  from  or  added  to  it,  but  that  it  was  in  every 
respect  in  the  same  condition  as  it  was  when  he  received  it. 

This  deposition  establishes,  beyond  all  controversy,  that  the  entry  was  a 
pure  mistake.  And  suppose,  it  arose  from  the  ignorance  of  the  clerk  in  not 
understanding  the  kind  of  goods  called  spun  knots  ?  It  was  equally  the 
ignorance  of  the  custom-house  officer  who  received  the  entry  ;  for  not  only 
the  oath  upon  which  the  entry  was  made,  states  that  the  original  invoice 
was  presented  to  the  collector,  upon  which  the  article  is  denominated  spun 
^nfjK-\  k'^o^s  ;  but  it  is  required  by  ♦law,  that  the  original  invoice  should 
J  be  produced  to  the  collector  at  the  time  the  entry  is  made.  (1  U.  S. 
Stat.  655,  §  36.)  He  had,  therefore,  the  same  means  of  knowing  what  the 
cases  contained,  as  the  clerk  who  made  the  entry,  the  cases  not  having  been 
opened  or  examined.  It  was,  therefore,  a  case  of  mutual  error  or  mutual 
ignorance.  There  are  no  grounds  whatever  for  charging  the  plaintiff  with 
negligence  in  this  case.  He  pursued  the  ordinary  course  of  business. 
Entries  at  the  custom-house  are  usually  made  by  clerks.  But  if  no  mistake 
made  by  a  clerk  can  be  corrected,  every  merchant  will  be  obliged  to  submit 
in  silence  to  all  losses  occasioned  by  mistakes,  or  attend  in  person  to  make 
his  entries  ;  which  will  be  entirely  changing  the  course  of  business.  But 
suppose,  the  plaintiff  himself  had  made  the  mistake  ;  can  it  be,  that  it  is 
beyond  the  reach  of  the  law,  to  correct  such  mistakes.  The  rule  now  laid 
down  by  the  court  would  equally  extend  to  such  a  case.  If  there  are  any 
grounds  whatever  to  suspect  fraud  or  imposition,  it  is  open  to  inquiry.  But 
to  close  the  door  against  correcting  innocent  mistakes,  on  any  supposed 
ground  of  public  policy,  is  applying  a  very  severe  rule  to  the  transaction  of 
business  at  the  custom-house,  and  one  that,  in  my  judgment,  is  not  called 
for  to  protect  the  revenue  of  the  country.  And  the  very  form  of  the  oath 
required  by  law  to  be  made  on  the  entry,  pre-supposes  that  mistakes  may  be 
committed,  and  provides  for  the  correction  of  them.  The  person  on  whose 
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oath  the  entry  is  made,  swears  that  the  invoice  and  hill  of  lading  presented 
to  the  collector,  is  the  true  and  only  invoice  of  the  goods  received,  and  that 
the  entry  contains  a  just  and  true  account  of  the  goods,  according  to  the 
invoice  and  bill  of  lading,  and  that  nothing,  to  his  knowledge,  has  been  sup- 
pressed or  concealed,  whereby  the  United  States  may  be  defrauded  of  any 
part  of  the  duty  lawfully  due  on  the  said  goods  ;  and  that  if  at  any  time 
thereafter,  he  discovers  any  error  in  the  invoice,  or  in  the  account  rendered 
of  the  goods,  Ac,  he  will  immediately  make  the  same  known  to  the  collector. 
There  is  nothing  in  this  case  to  take  it  out  of  the  rule  of  law  applicable  to 
ordinary  innocent  mistakes. 

The  original  invoice  was  produced  and  laid  before  the  collector,  as  by 
law  required,  to  be  examined  and  compared  with  the  entry  ;  in  which 
invoice,  the  goods  are  denominated  spun  knots.  K,  therefore,  there  was  any 
supposed  error  in  the  clerk  in  entering  them  as  gloves,  it  was  the  duty  of 
the  collector  to  have  corrected  the  error  ;  and  be  is  as  much  chargeable  with 
negligence  as  the  clerk.  But  the  reason  why  no  notice  was  taken  of  it, 
doubtless,  was,  that  it  was  altogether  unimportant,  in  the  view  of  the  col- 
lector ;  for  he  considered  the  duty  chargeable  upon  the  goods  as  hosiery, 
and  that  it  was  perfectly  immaterial,  whether  it  was  cotton  or  silk  hosiery. 

There  is  nothing  in  the  case  to  show  that  the  error  or  mistake  was  not 
immediately  made  known  to  the  collector,  as  soon  as  it  was  discovered  ;  or 
that  the  collector  made  any  objection  to  correcting  it  on  that  account.  And 
it  was  in  proof,  that  it  was  made  known  to  him,  before  the  duties  were  paid. 
It  having  been  settled  by  this  *court,  that  according  to  the  true  con-  r^^ha 
Btmction  of  the  acts  of  congress,  no  duties  could  be  demanded  upon  ^ 
this  hosiery,  there  can  be  no  doubt,  that  if  the  plaintiff  had  not  paid  the 
duties,  but  suffered  his  bond  to  be  prosecuted,  this  mistake  in  the  estimate 
of  duties  might  have  been  set  up  by  way  of  defence,  and  deduction  from 
the  bond.  The  bond  is  not  given  for  the  payment  of  any  sum  certain  for  the 
duties  ;  but  in  a  penalty  sufficient  to  cover  the  supposed  amount,  with  a  con- 
dition to  pay  the  amount  of  duties  to  be  ascertained  upon  the  goods  in 
the  entry  referred  to  (1  U.  S.  Stat.  673,  §  62);  and  the  question  is,  there- 
fore, open  to  inquiry,  what  was  the  amount  due  upon  the  goods  contained 
in  such  entry,  if  any  error  or  mistake  has  occurred.  But  the  obligors  in  the 
bond  cannot  permit  themselves  to  be  sued,  without  forfeiting  their  credit  at 
the  custom-house  ;  for  the  act  of  congress  declares,  that  no  person  whose 
bond  has  been  received,  either  as  principal  or  surety,  for  the  payment  of 
duties,  and  which  bond  may  be  due  and  unsatisfied,  shall  be  allowed  a  future 
credit  for  duties,  until  such  bond  shall  be  fully  paid  or  satisfied.  And  the 
merchant  had  better  submit  to  the  imposition  of  paying  illegal  duties, 
especially,  if  they  are  of  small  amount,  than  to  have  his  credit  suspended  at 
the  custom-house,  until  he  can  try  the  question  in  a  suit  upon  the  bond. 
Money  exacted  under  such  circumstances,  is  but  little  short  of  duress,  if  the 
collector  is  protected  from  any  suit  to  recover  it  back.  I  cannot  believe, 
that  there  is  any  principle  of  law  or  public  policy,  that  can  be  permitted  to 
work  such  injustice.  Due  notice  was  given  to  the  collector,  before  the  bond 
fell  due,  of  the  mistake,  and  a  claim  to  have  the  deduction  made  upon  the 
bond  ;  and  no  pretence  on  the  part  of  the  collector,  that  the  notice  came  too' 
late,  nor  any  suggestion  of  fraud  or  unfair  conduct  on  the  part  of  the  plain- 
tiff.    The  collector,  therefore,  acted  with  full  knowledge  of  all  the  facts — 
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and  indeed,  ander  an  implied  admission  of  the  mistake.  For  he  professed 
to  act  under  the  instructions  of  the  comptroller  of  the  treasury,  that  no 
errors  of  fact  could  be  corrected,  after  the  merchandise  had  passed  beyond 
the  control  of  the  officers  of  the  customs.  If  such  be  the  rule  of  the  custom- 
house, no  errors  or  mistakes  can  be  corrected,  unless  every  package  of  goods 
shall  be  opened  and  examined  at  the  public  stores,  before  being  delivered  to 
the  merchant,  which  would  be  contrary  to  the  uniform  courae  of  business. 

But  I  trust  the  instructions  of  the  comptroller  are  not  to  be  assumed 
as  law.  Although  instructions  from  the  treasury  department  may  afford 
an  apology  for  the  collector,  and  exonerate  him  from  any  intentional  vio- 
lation of  duty,  yet  it  can  never  be  admitted,  that  they  can  shield  him  from 
all  responsibility,  when  not  warranted  by  the  rules  and  principles  of  law.  If 
any  authority  is  necessary  to  support  this  position,  it  will  be  found  in  the 
case  of  JEUiott  v.  SwartwotU,  10  Pet.  153,  where  it  is  expressly  laid  down, 
that  instructions  from  the  treasury  department  cannot  change  the  law  or 
affect  the  rights  of  the  parties  ;  that  the  collector  is  not  bound  to  take 
and  adopt  such  instructions,  but  is  at  liberty  to  judge  for  himself,  and  act 
^       ,   *accordingly.     And  in  that  case,  the  personal  responsibility  of  the 

-■  collector  is  fully  examined  ;  and  his  liability  held  to  be  governed  by 
the  fact,  whether  he  has  paid  over  the  money  to  the  treasury,  before  any 
notice  of  a  claim  to  have  it  refunded  has  been  given  to  him.  And  it  is  there 
settled,  that  where  the  money  has  been  paid  over  to  the  treasury,  without 
any  notice  or  objection  to  its  being  paid  over,  it  is  to  be  considered  a  purely 
Yoluntaiy  payment ;  and  no  suit  can  be  maintained  against  the  collector  to 
recover  it  back  ;  but  when,  at  the  time  of  payment,  notice  is  given  to  the 
collector,  that  the  duties  are  charged  too  high,  and  accompanied  with  a 
declaration,  by  the  party  paying  the  money,  that  he  intends  to  prosecute 
him  to  recover  back  the  amount  erroneously  paid,  in  such  case,  the  collector 
is  personally  liable.  And  the  court  add,  that  such  must  necessarily  be  the 
rule,  unless  the  broad  proposition  can  be  maintained,  that  no  action  will  lie 
against  a  collector,  to  recover  back  an  excess  of  duties  paid  him,  but  that 
recourse  must  be  had  to  the  government  for  redress.  Such  a  principle,  say 
the  court,  would  be  extending  an  exemption  to  a  public  officer,  beyond  any 
protection  sanctioned  by  any  principle  of  law  or  sound  public  policy.  And 
numerous  cases  in  the  English  courts  are  referred  to,  where  suits  have  been 
maintained  against  public  officers,  to  recover  back  money  paid  to  obtain  a 
release  and  discharge  of  goods  seized,  which  were  not  liable  to  seizure  ;  the 
courts  observing,  that  the  revenue  laws  ought  not  to  be  made  the  means  of 
oppressing  the  subject.  And  if  an  action  would  lie  to  recover  back  money 
paid  to  obtain  possession  of  goods  illegally  seized,  the  same  principle  will 
sustain  an  action  to  recover  back  money  illegally  exacted,  under  the  penalty 
of  forfeiting  all  credit  at  the  custom-house,  due  notice  having  been  given  to 
the  collector  not  to  pay  it  over  to  the  treasury.  The  true  doctrine  on  this 
subject  is  laid  down  in  the  case  of  Bize  v.  JDickason,  1  T.  R.  286.  Lord 
Mansfield  there  said,  the  rule  had  always  been,  that  if  a  man  has  paid  what 
the  law  would  not  have  compelled  him  to  pay,  but  what  in  equity  and  con- 
science he  ought  to  pay,  he  cannot  recover  it  back,  in  an  action  for  money 
had  and  received  ;  but  where  money  is  paid  under  a  mistake,  which  there 
was  no  ground  to  claim  in  conscience,  the  party  may  recover  it  back  again 
in  this  kind  of  action."  If  this  be  the  true  rule,  of  which  I  think  there  can 
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be  no  doubt,  the  plaintiff  has  a  right  to  recover  back  the  money  in  tliis  case. 
It  is  fully  proved,  that  it  was  included  in  his  bond  by  mistake,  and  was  held 
by  the  collector,  without  any  right,  in  law  or  conscience,  to  retain  it ;  and 
payment  of  the  bond  was  exacted  under  the  penalty  of  forfeiture  of  credit 
at  the  custom-house.  If  an  action  against  the  collector  cannot  be  main- 
tained to  recover  back  money  paid  under  such  circumstanocs,  it  is  difficult 
to  conceive  a  case  that  would  sustain  an  action. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  southern  district  of  New  York, 
and  on  the  points  and  questions  on  which  the  judges  *of  the  said  ^^ 
court  were  opposed  in  opinion,  and  which  were  certified  to  this  court  ^ 
for  its  opinion,  agreeable  to  the  act  of  congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel  :  On  consideration  whereof,  it  is  the 
opinion  of  this  court — First,  that  upon  the  facts  stated  in  the  case,  the  plain- 
tiff, Bend,  is  not  entitled  to  recover  back  the  excess  of  duties  paid  by  him 
on  the  package  No.  45,  as  mentioned  in  the  case  :  And  secondly,  that  silk 
hose  is  entitled  to  be  admitted  to  entry  free  of  duty,  under  the  act  of  the  2d 
of  March  1833,  entitled,  "  an  act  to  modify  the  act  of  the  14th  of  July  1832, 
and  all  other  acts  imposing  duties  on  imports,"  which  declares,  that  all 
manufactures  of  silk,  or  of  which  silk  is  the  component  material  of  chief 
value,  coming  from  this  side  of  the  Cape  of  Good  Hope,  except  sewing 
silk,  shall  be  free  of  duty.  Whereupon,  it  is  ordered  and  adjudged  by  this 
court,  that  it  be  so  certified  to  the  said  circuit  court  ;  and  that  this  cause  be 
remanded  to  the  said  court,  that  further  proceedings  may  be  had  therein 
according  to  law. 


*JBd  parU  Jbsse  Hoyt,  Collector  of  the  Port  of  New  York.    [*279 
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The  sapreme  coart  will  not  issue  a  mandamus  to  the  district  judge  of  the  soathern  district  of 
New  York,  in  a  case  in  which  the  district  judge  decided,  that  the  custody  of  goods,  wares  and 
merchandise,  proceeded  against,  after  a  seizure  by  the  collector  of  the  port  of  New  Tork,  was 
in  the  marshal  of  the  district,  after  process  had  issued  by  order  of  the  court  against  the  goods. 
The  msmdamiM  was  acked  for,  after  an  argument  before  the  supreme  court,  to  show  that  the 
custody  of  the  goods  was  to  continue  in  the  collector  of  the  port,  This  is  neither  more  nor 
less  than  an  application  for  an  order  to  reverse  the  solemn  judgment  of  the  district  judge,  in 
a  matter  clearly  within  the  jurisdiction  of  the  court ;  and  to  substitute  another  judgment  in  its 
stead. 

k  writ  of  mofuiamiM  is  not  a  proper  process  to  correct  an  erroneous  judgment  or  decree  rendered 
in  an  inferior  court ;  that  is  a  matter  which  is  properly  examinable  on  a  writ  of  error,  or  on 
an  appeal  to  the  proper  appellate  tribunal.  Nor  can  the  supreme  court  issue  a  mandamus  to 
the  district  court,  on  the  ground  that  it  is  necessary  for  the  exercise  of  its  appellate  jurisdic- 
tion, for  if  there  be  any  appellate  jurisdiction  in  this  case,  it  is  direct  and  immediate  to  the 
drcnit  court  of  the  southern  district  of  New  York.  It  has  been  repeatedly  declared  by  this 
coart,  that  it  will  not,  by  mandamvs,  direct  a  judge  to  make  a  particular  judgment  m  a  suit, 
bnt  will  only  require  him  to  proceed  to  render  judgment. 

By  the  69th  section  of  the  collection  act  of  1799,  ch.  128,  the  goods  or  merchandiE>e  seized 
under  that  act,  ara  to  be  put  into  and  remain  in  the  custody  of  the  collector,  or  such  other 
persons  as  he  may  appoint  for  that  purpose,  no  longer  than  until  the  proper  proceedings  are 
iofttitoted  nnder  the  39tb  section  of  the  same  act,  to  ascertain  whether  they  are  forfeited  or 
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not ;  and  as  Boon  as  the  marshal  seizes  the  goods,  under  the  proper  process  of  the  court,  the 
marshal  is  entitled  to  the  sole  and  exclusive  custody  thereof,  subject  to  the  future  orders  of 
the  court^ 

On  the  22d  December  1838,  an  information  was  filed  by  the  district- 
attorney,  on  behalf  of  the  United  States,  in  the  District  Court  of  the  United 
States  for  the  southern  district  of  New  York,  alleging  that  the  goods  therein 
described  had  been  seized  by  the  collector  as  forfeited  to  the  use  of  the 
United  States,  for  violation  of  the  revenue  laws,  &c. ;  and  prayed  the  usual 
process  and  monition  of  the  court,  and  the  condemnation  of  the  said  goods. 

By  a  standing  rule  of  the  court,  adopted  on  the  19th  of  October  1801,  it 
was  ordered,  "  that  whenever  the  attorney  of  the  district  shall,  in  behalf  of 
the  United  States,  file  a  libel  or  information  with  the  clerk  of  this  court, 
against  any  vessel,  goods  or  property  seized  as  forfeited  to  the  use  of  the 
United  States,  for  breach  of  any  act  of  the  said  United  States,  it  shall  be 
the  duty  of  the  clerk  to  cause,  of  course,  a  monition  to  issue  to  the  marshal 
of  the  district,  directing  the  said  marshal  to  attach  the  said  vessel,  goods  or 
property,  and  to  detain  the  same  in  his  custody,  until  the  further  order  of 
the  court  in  the  premises  ;  and  to  cause  due  notice  to  be  given  or  published 
of  such  seizure."  Pursuant  to  this  rule,  and  the  uniform  practice  of  the  court 
since  its  adoption,  the  clerk,  on  filing  the  information  in  this  cause,  issued  a 
monition  and  warrant  directing  the  marshal  to  attach  the  property  specifically 
described  in  the  information,  and  to  detain  the  same  in  his  custody,  until 
the  further  order  of  the  court  respecting  the  same,  and  to  give  notice,  Ac, 
*0R(\'}  ^^^  collector  of  New  York,  Mr.  Hoyt,  denying  the  authority  of 
-1  ^the  marshal  to  execute  such  warrants  in  respect  to  seizures  made  by 
him,  or  by  the  officers  of  the  customs,  and  to  prevent  the  enforcement  of  the 
process  issued  in  this  case,  filed  in  the  district  court,  the  following  paper : 

The  United  States  v.  Sundry  packages  of  goods.  Motion  by  Jesse  Hoyt, 
collector  of  customs  for  the  port  of  New  York,  that  the  clause  of  the  moni- 
tion issued  in  this  cause,  by  which  the  marshal  is  directed  to  detain  the 
goods,  attached  by  virtue  of  said  monition,  in  his  custody,  until  the  further 
order  of  the  court  respecting  the  same,  be  quashed  and  stricken  out,  on  the 
ground,  that  the  said  clause  is  repugnant  to  the  69th  section  of  the  act  "  to 
regulate  the  collection  of  duties  on  imports  and  tonnage,*'  approved  March 
2d,  1799,  and  is,  therefore,  illegal  and  void  ;  or  that  the  said  monition  be  so 
reformed  and  amended,  that  the  said  goods,  Ac,  remain  in  the  custody  of 
the  said  collector,  or  such  person  as  he  shall  appoint  for  that  purpose,  until 
the  proceedings  commenced  for  the  forfeiture  of  the  said  goods  shall  be 
determined,  and  it  be  judicially  ascertained,  whether  the  same  have  been  for- 
feited or  not,  as  required  by  the  said  69th  section  of  the  act  above  named. 

By  the  consent  of  Mr.  Butler,  the  district-attorney  of  New  York,  the 
motion  was  submitted  to  the  district  court  for  its  decision.  The  district 
court,  on  the  8th  of  January  1839,  denied  the  motion  of  the  collector. 

On  the  I7th  of  January  1839,  the  following  agreement  was  entered  into 
by  the  collector  of  New  York,  and  the  marshal  of  the  southern  district, 
with  the  assent  and  approbation  of  the  district  judge  :  It  is  agreed,  that  a 
motion  for  a  mandamus,  to  be  directed  to  the  district  judge  of  the  United 
States,  for  the  southern  district  of  New  York,  commanding  him — 1.  To 
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vacate  the  order  entered  in  the  said  district  court  on  the  8th  day  of  Jana- 
ary,  instant,  denying  the  motion  of  the  above-named  relator,  referred  to  in 
the  said  order  :  and  2.  To  grant  the  prayer  of  said  motion,  or  so  much 
thereof  and  in  such  form  as  this  court  shall  adjudge  and  direct — be  brought 
on  to  be  argued  in  the  supreme  court  of  the  United  States,  on  any  motion- 
day  when  counsel  can  be  heard ;  without  any  rule  to  show  cause,  or  any 
application  for  such  rule,  on  the  facts  stated  in  the  opinion  of  the  district 
judge,  delivered  on  the  8th  day  of  January,  instant.  , 

Ghrundy^  Attorney-General,  stated,  that  this  was,  in  point  of  fact,  a  con- 
troversy between  the  collector  of  the  port  of  New  York,  and  the  marshal  of  the 
southern  district ;  and  as  the  United  States  had  no  interest  in  the  question 
involved,  except  so  far  as  their  share  of  the  proceeds  of  forfeited  goods 
might  be  affected  by  it,  in  common  with  the  parties  entitled  to  the  other 
shares,  he  would  leave  it  to  be  *pre8ented  by  the  counsel  of  the  r*28i 
parties,  for  the  consideration  of  the  court.  ^     . 

Gilpin^  counsel  for  Mr.  Hoyt,  the  collector,  moved  for  the  mandamus^ 
according  to  the  agreement  between  the  parties  ;  and  contended,  that  the 
district  court  for  the  southern  district  of  New  York  ought  to  have  amended 
its  process,  by  striking  out  that  part  of  it  which  authorizes  the  marshal  to 
take  goods  seized  for  a  violation  of  the  revenue  laws  into  his  custody,  before 
it  is  ascertained  whether  they  are  forfeited  or  not. 

The  question  is  one  of  general  concern,  and  the  practice  ought  to  be 
settled  by  this  tribunal,  so  that  uniformity  may  exist  throughout  all  the 
ports  of  the  United  States  ;  and  the  duties  of  two  classes  of  responsible 
public  functionaries  be  satisfactorily  ascertained.  But  it  is  also  a  matter  of 
individual  concern  to  the  collector  and  officers  of  the  revenue.  Their  share 
of  the  proceeds  of  condemned  goods  is  given  to  them  as  the  reward  of 
vigilance  and  fidelity.  To  guard  the  rights  of  the  citizen,  however,  it  can 
only  be  obtained  after  litigation  ;  often,  protracted  and  expensive.  It  is 
always  attended  with  the  risk  of  incurring  damages  by  improper  or  over- 
zealous  conduct.  Unnecessarily  to  diminish  this  share,  is,  therefore,  a  hard- 
ship to  the  revenue  officer,  and  contrary  to  the  spirit  of  the  revenue  laws. 
Goods,  thus  seized,  often  lie  for  long  periods,  before  they  are  condemned. 
If  they  remain  in  the  public  warehouse,  heavy  charges  are  avoided  ;  if 
delivered  to  the  marshal,  the  cost  of  custody  will,  in  many  cases  exceed  or 
equal  the  whole  value  of  the  j^roperty.  Again,  if  the  collector  seizes  the 
goods  without  just  cause,  he  must  return  them  to  the  owner ;  he  is  answer- 
able for  so  doing  ;  to  remove  them  from  his  custody,  is  to  add  to  his  risk,  if 
not  to  subject  him  to  actual  loss.  This  question,  therefore,  is  one  involving 
very  important  private  interests  ;  one  that  the  collectors  and  revenue  officers 
must  desire  to  see  settled  by  a  tribunal  from  which  there  is  no  appeal. 

It  is  not  a  complicated  question.  It  rests  entirely  on  the  proper  con- 
struction of  a  few  acts  of  congress.  It  appears  to  have  been  the  intention 
of  congress,  as  manifested  in  these  acts,  to  leave  all  goods,  wares  and  mer- 
chandise in  the  custody  of  the  revenue  officers,  until  it  was  ascertained  by 
a  judicial  judgment,  whether  they  were  forfeited  or  not.  By  the  first  col- 
lection act  of  31  St  July  1769,  §  26  (I  U.  S.  Stat.  47),  the  positive  duty  is 
imposed  on  collectors  and  revenue  officers,  to  seize  vessels  and  goods  liable 
to  be  forfeited  for  violating  the  revenue  laws ;  and  this  provision  is  re- 
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peated  in  the  subsequent  laws  of  the  4th  August  1790  (Ibid.  145),  and  of 
2d  March  1799  (Ibid.  627),  the  last  of  which  is  now  in  force.    The  same  acts 
require  the  collector  to  cause  suit  to  be  instituted,  immediately,  in  all  such 
cases  of  seizure,  and  to  have  it  prosecuted  to  effect,  according  to  the  mode 
prescribed  by  law.     This  mode  is  pointed  out  in  the  9th  section  of  the  judi- 
♦2ft9l   ^^^^y  ^^^  ^^  ^^^^  September  1789  (Ibid.  76),  *which  directs  all  seiz- 
^  ures  under  laws  of  impost  to  be  included  in  the  admiralty  and  mari- 
time jurisdiction  of  the  district  court ;  and  in  the  second  section  of  the  pro- 
cess act  of  29Lh  September  1789  (Ibid.  93),  which  directs  that  the  forms  and 
modes  of  proceeding  in  cases  within  the  admiralty  and  maritime  jnrisdiction 
of  the  district  court,  shall  be  according  to  the  course  of  the  civil  law.    This 
course  is  the  filing  of  a  libel,  and  the  issuing,  from  the  court,  the  proper 
process  for  placing  the  goods  under  its  cognisance  ;  giving  notice  to  claim- 
ants ;  and  ascertaining  the  fact  of  such  a  violation  of  the  laws  as  produces 
forfeiture.     The  particular  officer  in  whose  custody  the  goods  are  placed 
when  under  the  cognisance  of  the  court,  forms  no  part  of  the  "  course  of 
the  civil  law;"  it  may  be  one  person  or  another,  as  usage,  the  rules  of  court, 
or  statute  may  prescribe.      In  this  case,  it  is  not  left  to  usage  or  judicial 
regulation  ;  if  it  were,  they  would  certainly  sustain  the  right  of  the  collec- 
tor :  for  it  appears  to  be  unquestioned,  that  in  all  ports  of  the  United  States, 
goods  seized  for  forfeiture  are,  and  from  the  beginning  of  the  government 
always  have   been,  left  in  the   public  warehouse,  until   condemnation  or 
release  ;  and  that,  even  in  New  York,  where  the  clause  now  objected  to  is 
found  in  the  process.     The  actual  removal  of  the  goods  therefrom  has  not 
been  required  by  the  court,  nor  permitted  in  practice.     But  it  is  positively 
prescribed  by  law,  and  always  has  been  a  part  of  the  revenue  system,  "that 
all  goods,  wares  or  merchandise  which  shall  be  seized  by  virtue  of  the  rev- 
enue laws,  shall  be  put  into  and  remain  in  the  custody  of  the  collector,  or 
such  other  person  as  he  shall  appoint  for  that  purpose,  until  the  proceedings 
required  by  law  are  had  to  ascertain  whether  the  same  are  forfeited  or  not." 
This  explicit  enactment  is  found  in  the  law  of  31st  July  17H9,  in  that  of  4th 
August  1790,  and  finally,  in  that  of  2d  March  1799,  from  which  time  no  pro- 
vision whatever,  in  conflict  with  it,  can  be  found.     A  point  that  is  thus  so 
clearly  established  by  the  positive  words  of  the  statute  ;  which  is  so  conso- 
nant with  the  whole  revenue  system  and  the  interests  of  parties  secured  by 
that  system  ;  which  is  sanctioned  by  long,  general  and  unquestioned  usage; 
would  seem  scarcely  to  need  the  added  weight  of  judicial  interpretation. 
This,  however,  is  to  be  found  in  support  of  the  right  of  the  collector,  but 
never  to  the  contrary.     It  is  decided  by  the  circuit  court  of  Massachusetts, 
in  the  case  of  Burke  v.  TVevitt,  1  Mason  100,  that  "  by  the  act  of  2d  March 
1799,  all  goods  seized  under  that  act  are  to  be  put  into  and  remain  in  the 
custody  of  the  collector  or  his  agent ;  that  the  goods  are  still,  in  contempla- 
tion of  law,  in  the  custody  of  the  court ;  and  that  the  collector  remains  as 
much  responsible  to  the  court  for  the  property,  and  as  much  bound  to  obey 
its  decrees  and  orders,  as  the  marshal  is,  as  to  property  confided  to  his  care  ; 
the  collector  is,  quoad  hoc,  the  mere  official  keeper  for  the  court." 

In    opposition    to   this    series   of    statutory  regulation,  sanctioned    by 

^       ,  *judicial  decision,  nothing  is  produced  to  sustain  the  right  of  the 

J  marshal   to  take  the   possession  of   the    goods,   immediately  after 

the  institution  of  suit,  except  the  words  of  the  fourth  section  of  the  act  of 
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8th  May  1792  (1  U.  S.  Stat.  211),  which  prescribes  the  fees  and  allowances 
to  marshals.  It  says,  that ''  the  marshal  shall  have  the  custody  of  all  vessels 
and  goods  seized  by  any  officer  of  the  revenue,  and  shall  be  allowed  such 
compensation  therefor  as  the  court  may  judge  reasonable."  Now,  not  to 
advert  to  this  section,  as  having  relation  to  the  marshal's  compensation,  and 
to  the  custody  of  goods,  which,  as  the  executive  officer  of  the  court,  he  is 
entitled  to,  after  it  has  been  '^  ascertained  whether  they  are  forfeited  or  not ;' 
it  is  sufficient  to  remark,  that  this  law  was  passed  in  1792,  and  that  the  pro- 
vision now  relied  on  was  made  in  1799,  and  has  never  been  since  changed 
or  interfered  with.  If  the  act  of  1792  ever  applied  to  the  custody,  before 
judgment,  it  is  unquestionably  repealed. 

Wrighty  for  the  marshal  of  the  southern  district  of  New  York,  con- 
tended, that  the  district  court  of  New  York  had  properly  decided  the  ques- 
tion before  that  court.  The  69th  section  of  the  act  of  congress  of  March 
2d,  179(^,  does  not  repeal  the  first  clause  or  the  fourth  section  of  the  act  of 
the  8th  of  May  1792.  The  words  of  the  act  of  the  8th  of  May  1792,  are, 
"  that  the  marshal  shall  have  the  custody  of  all  vessels  and  goods  seized  by 
any  officer  of  the  revenue,  and  shall  be  allowed  such  compensation  therefor 
as  the  court  may  judge  reasonable."  Act  for  regulating  process  in  the 
courts  of  the  United  States  (1  U.  S.  Stat.  277).  The  words  of  the  act  of 
2d  March  1799,  are,  ''  that  all  goods,  wares  or  merchandise,  whicli  shall  be 
seized  by  virtue  of  this  act,  shall  be  put  into,  and  remain  in,  the  custody  of 
the  collector,  or  such  other  person  as  he  shall  appoint  for  that  purpose,  until 
such  proceedings  shall  be  had,  as  by  this  act  are  required,  to  ascertain 
whether  the  same  have  been  forfeited  or  not."  (Ibid.  678,  §  69.) 

The  custody  intended  in  these  two  statutes  is  different ;  and,  properly 
understood,  the  one  does  not  conflict  with  the  other.  The  possession  and 
custody  of  the  marshal  is  a  possession  and  custody  obtained  through  the 
power  and  process  of  the  court,  and  not  otherwise.  The  possession  and 
custody  of  the  collector  is  a  possession  and  custody  obtained  through  the 
power  given  to  him,  and  the  other  officers  of  the  revenue,  "  or  persons  spec- 
ially appointed,"  by  the  collector,  naval  officer  or  surveyor,  to  seize  prop- 
erty imported  in  violation  of  the  revenue  laws.  These  seizures  are  always 
without  process,  unless  it  be  the  process  of  a  search-warrant.  The  act  of 
1799  is  to  regulate  the  collection  of  duties,  4c.  See  §§  68,  70 ;  also,  §§  24, 
26,  of  act  of  1789 ;  also,  §§  48,  50,  of  act  of  1790  ;  also  §  27  of  act  of  1798. 

The  possession  and  custody  of  the  collector  is  to  continue,  '^  until  such 
proceedings  shall  be  had,  as  by  this  act  (the  act  of  1799)  are  ♦required,  r*284 
to  ascertain  whether  the  same  (the  property,  whatever  it  may  be) 
have  been  forfeited  or  not."  The  first  of  these  "  proceedings,"  according 
to  the  uniform  practice  of  the  court,  is  the  preparation  and  filing  of  the 
libel.  The  second  '^  proceeding"  is  the  issuing  of  the  monition  and  warrant 
of  attachment,  in  pursuance  of  the  prayer  of  the  libel.  The  third  is,  the 
delivery  of  the  monition  and  warrant  to  the  marshal ;  and  the  fourth  "  pro- 
ceeding" is,  the  service  of  this  process  by  the  marshal.  And  here  the 
possession  of  the  articles,  the  subject  of  the  information,  by  the  marshal 
beings,  and  that  of  the  collector  ends. 

Are  the  "  proceedings "  to  be  carried  to  judgment  of  acquittal  or  con- 
demnation, before  the  <'  custody"  of  the  collector  can  be  discharged  ?  Does 
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the  act  itself  permit  this  constrnction  ?  "And  the  collector,  within  whose 
district  the  seizure  shall  he  made,  or  for  feiture  incurred,  is  hereby  enjoined 
to  cause  suits  for  the  same  to  be  commenced  without  delay,  and  prosecuted 
to  effect,"  Ac.  (I  U.  S.  Stat.  695,  §  89.)  Can  the  collector  do  this  without 
surrendering  the  articles  proceeded  against  to  the  custody  of  the  court,  and 
its  officer — the  "  custody  "  confided  to  him  by  the  69th  section  of  the  act  of 
congress  ?  The  act  declares  (§  89) :  "And  all  ships  or  vessels,  goods,  w.:res  or 
merchandise,  which  shall  become  forfeited  in  virtue  of  this  act,  shall  be  seized, 
libelled  and  prosecuted  as  aforesaid,  in  the  proper  court  having  cognisance 
thereof ;  which  court  shall  cause  fourteen  days'  notice  to  be  given  of  such 
seizure  and  libel,"  4c.  Will  it  be  contended,  that  the  "  seizure"  here  directed 
is  any  other  than  a  seizure  by  process  of  law  ?  The  court  is  authorized,  at 
any  time  after  the  property  has  been  seized  and  prosecuted,  upon  the  appli- 
cation of  a  claimant,  to  appoint  appraisers  to  value  the  property  ;  to  take 
from  the  claimant  a  bond  with  surety  for  the  amount  of  the  valuation  ;  and 
to  order  the  possession  and  custody  of  the  property  to  be  surrendered  to 
him.  This  is  to  be  done  before  judgment  of  acquittal  or  forfeiture,  and 
this  must  terminate  the  custody  of  the  collector. 

Again,  the  marshal  is  directed  to  sell  the  property  at  auction,  and  to  pay 
the  proceeds  into  court,  in  case  it  has  not  been  bonded  ;  and  judgment  of 
forfeiture  and  condemnation  shall  pass  against  it.  If  the  propercy  is  not 
in  the  custody  of  the  marshal,  during  the  proceedings,  how  can  he  be  held 
responsible  for  finding  it  to  sell  ?  If  perishable  property  be  seized,  the 
power  of  the  court  to  order  a  sa\e  pendente  litey  upon  the  application  of  the 
district-attorney,  and  of  the  claimant,  if  any  there  be,  and  on  the  applica- 
tion of  the  district-attorney  alone,  if  no  claimant  appear,  cannot  be  doubted 
or  denied  ;  and  yet  this  could  not  be  done,  without  putting  an  end  to  the 
ofdstody  of  the  collector.  Nor  is  the  collector  bound,  by  a  mere  order  of 
the  court,  without  notice,  and  an  opportunity  to  show  cause  against  its 
being  obligatory  upon  him.  He  is  not  an  officer  of  the  court.  If  he  is 
the  keeper  pendente  lite  of  the  goods  "  seized,"  he  is  so  by  the  force  of  the 
♦9«»5l  *s^*^**^®>  ^^^  ^y  ^^®  order  of  the  court,  or  by  any  process  issued  by  it, 
J   or  under  its  authority. 

Did  congress  intend,  by  the  passage  of  the  69th  section  of  the  act  of  2d 
March  1799  to  repeal  the  first  clause  of  the  fourth  section  of  the  act  of  the 
8th  of  May  1 792  ?  The  provision  of  the  25th  section  of  the  act  of  1789  was 
identical  with  that  now  existing  and  in  force  in  the  69th  section  of  the  act  of 
1799,  except  the  words,  "or  such  other  person  as  he  shall  appoint  for  that 
purpose."  That  act  read,  "that  all  goods,  wares  and  merchandise,  which 
shall  be  seized  by  virtue  of  this  act,  shall  be  put  into  and  remain  in  the 
custody  of  the  collector,  until,"  etc.  (1  U.  S.  Stat.  43.)  The  act  to  regulate 
the  collection  of  duties,  etc.,  passed  July  31st,  1789.  The  25th  section  of  the 
last-named  act  was  superseded  by  the  49th  section  of  that  of  1790,  which  is 
perfectly  identical  with  the  69th  section  of  the  act  of  1799,  which  superseded 
this.  Here,  the  words,  "  or  such  other  person  as  he  shall  appoint  for  th:it 
purpose,"  are  first  introduced  ;  and  the  whole  section  is  literally  copied 
in  the  69th  section  of  the  act  of  1799.  (Ibid.  678.)  Act  of  August  4th, 
1790,  "to  provide  more  effectually  for  the  collection  of  duties." 

Did  the  first  clause  of  the  4th  section  of  the  act  of  1792  repeal  this 
49th  section  of  the  act  of  4th  August  1790?  Would  congress  have  so 
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legislated,  iutentionaliy,  as  to  have  repealed  that  section,  by  this  clause,  by 
implication,  and  then  have  repealed  this  clause  by  implication  by  the  re-enact- 
ment of  that?  Was  the  marshal  to  have  the  custody  before  process ?  If 
the  69th  section  of  the  act  of  1799  is  to  be  construed  as  a  repeal  of  the  first 
clause  of  the  4th  section  of  the  act  of  1792,  who,  between  that  time  and  the 
present,  has  had  the  right  to  the  "  custody  "  of  the  "  vessels  "  seized  ? 

If  it  were  necessary  to  avoid  this  inconvenient  construction,  would  not 
the  court  be  justified  in  saying,  that,  quoad  the  prosecution,  the  marshal  is 
the  "  other  person  "  appointed  by  the  collector  to  take  the  custody  of  the 
property.  The  collector  is  the  prosecutor.  It  is,  by  the  89th  section  of  this  act, 
made  his  duty  to  prosecute  "  without  delay,"  while  the  69th  section  gives  the 
custody  of  the  property  to  him,  *'  or  such  other  person  as  he  shall  appoint 
for  that  purpose."  If,  then,  the  course  of  the  "  proceedings"  requires  that 
the  marshal  shall  have  the  "  custody  "  of  the  property,  by  virtue  of  pro- 
cess, does  he  not,  by  the  act  of  prosecution,  quoad  hoc,  make  him  that  "  other 
person  ?  Burke  v.  TrevUty  1  Mason  96-100.  Is  it  policy,  further  than  is 
necessary,  to  continue  property  seized  in  this  summary  manner,  in  the  hands, 
possession  and  custody  of  a  party  in  interest  ?  The  collector  is  such  a 
party,  he  being  entitled  to  a  share  of  the  proceeds  if  the  property  is  for- 
feited. 

GHlpiny  in  reply  : — ^The  argument  against  this  motion  does  not  deny  the 
legal  right  of  the  collector  to  the  custody  of  goods  seized,  but  confines  it  to 
*the  custody  merely  incident  to  the  seizure,  and  makes  it  expire  with  ^^ 
the  commencement  of  proceedings  for  the  condemnation.  Such  a  con-  ■- 
strnction  is  contrary  to  the  plain  language  of  the  69tb  section  of  the  act  of  1 799. 
That  act  is  the  latest ;  subsequent  to  all  others  cited  ;  its  provisions  are  the 
actual  law,  no  matter  whether  or  not  they  conflict  with  any  that  are  previous. 
If  they  are  so  clear  as  to  leave  no  doubt,  there  is  an  end  of  the  case.  When 
the  whole  section  is  read  together,  there  seems  no  room  for  doubt.  "  All 
goods,  wares  and  merchandise,  which  shall  be  seized  by  virtue  of  this  act, 
shall  be  put  into  and  remain  in  the  custody  of  the  collector,  or  such  other 
person  as  he  shall  appoint  for  that  purpose,  until  such  proceedings  shall  be 
had,  as  by  this  act  are  required,  to  ascertain  whether  the  same  are  forfeited 
or  not  ;  and  if  it  shall  be  adjudged  that  they  are  not  forfeited,  they  shall 
be  forthwith  restored  to  the  owner  or  owners,  claimant  or  claimants 
thereof  ;  and  if  any  person  or  persons  shall  conceal  or  buy  any  goods,  wares 
or  merchandise,  knowing  them  to  be  liable  to  seizure  by  this  act,  such  per- 
son or  persons  shall,  on  conviction  thereof,  forfeit  and  pay  a  sum  double 
the  amount  or  value  of  the  goods,  wares  or  merchandise  so  concealed  or 
purchased.^'  Is  it  not  evident,  that  this  section  is  meant  to  provide  for  the 
custody  of  the  goods,  from  the  moment  they  are  seized,  as  liable  for  for- 
feiture, up  to  that  when  they  are  adjudged  to  be  forfeited  or  restored  ? 
Had  the  law  meant  that  the  custody  should  be  changed,  during  this  inter- 
val, would  it  not  have  been  so  stated  in  this  section  ?  It  provides  for  their 
custody,  until  '*  proceedings  are  had  to  ascertain  whether  they  are  for- 
feited, and  if  they  are  adjudged  not  to  be  forfeited,"  they  are  to  be  given 
np.  Is  it  possible  to  construe  the  sentence  otherwise  than  4s  saying  that 
the  judgment  of  the  court  is  the  proceeding  by  which  the  forfeiture  is  to 
be  aaoertained  ?    If  the  law  of  1792  were  not  in  existence,  could  any  one 
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doabty  for  an  iDstant,  that  this  would  be  admitted  without  question  ?  If  so, 
it  ought  now  to  be  admitted,  for  this  is  a  subsequent  statutory  provision, 
to  be  ascertained  from  its  express  language ;  not  by  reference  to  a  previous 
law,  which  cannot  control  or  affect  it. 

But  the  construction  contended  for  is  not  only  contrary  to  the  language 
of  the  69th  section  ;  it  is  contrary  to  the  whole  scope  of  the  law  of  1799. 
That  law  embraces  all  proceedings  relative  to  imported  goods.  It  provides 
for  all  cases  that  occur,  from  the  time  of  their  arrival,  to  the  time  of  their 
final  disposition,  whether  that  be  by  their  delivery  to  the  importer,  or  by 
their  sale  as  forfeited.  The  duties  of  the  collector,  of  the  various  revenue 
officers,  and  of  the  court,  are  particularly  set  forth.  Is  it  possible,  the  cus- 
tody of  goods  seized  and  waiting  adjudication  should  not  be  explicitly  pro- 
vided for  ?  Yet  the  only  provision  is  that  which  gives  it  to  the  collector. 
Is  it  possible,  the  law  intended  to  give  it  to  the  marshal,  when  there  is  no 
provision  to  that  effect?  The  duties  of  the  collector  in  making  seizure  and 
instituting  proceedings  are  minutely  stated  ;  the  whole  of  these  proceedings, 
♦oQ'7l  ^^®^^®r  ^y  ^^^  court,  the  clerk,  or  the  claimant,  •are  prescribed  ;  the 
-I  sale,  if  the  goods  are  condemned,  is,  by  the  express  words  of  the  law, 
to  be  made  by  the  marshal.  There  is  no  omission  to  assign  explicitly  specific 
duties  to  the  several  ofiicers,  in  every  successive  stage,  from  the  moment  the 
goods  are  imported  ;  or  to  provide  for  each  contingency  that  may  occur  in 
regard  to  them.  The  law  of  1799  is  elaborately  drawn  for  these  purposes. 
Would  it  not  then  be  a  total  violation  of  its  whole  scope,  so  to  construe  the 
69th  section  as,  in  the  first  place,  to  prevent  it  from  embracing,  as  its  plain 
tenor  would  do,  the  custody  of  the  goods,  up  to  the  time  of  judgment?  and 
then,  having  done  this,  to  confer  that  custody  on  an  ofiicer  to  whom  it  is 
never  given  in  the  same  law,  although  that  law  was  evidently  intended  to 
provide  for  and  assign  the  specific  duties  of  every  officer?  Yet  to  this 
result  the  opposite  argument  necessarily  leads. 

Nor  is  the  construction  contended  for  more  opposed  to  the  express  lan- 
guage and  general  scope  of  these  statutory  provisions,  than  it  is  to  the  whole 
spirit  of  the  revenue  system  of  the  United  States,  as  regards  imported  goods 
subject  to  impost  duties.  The  leading  and  distinct  feature  of  that  system 
is,  to  leave  all  goods,  subject  to  duty,  in  the  actual  custody  of  the  collector, 
until  the  duties  are  paid  or  secured.  Up  to  that  time,  the  government, 
through  its  revenue  officer,  keeps  its  lien — ^bolds  its  possession.  The  moment 
a  vessel  arrives  within  the  waters  of  the  United  States,  the  collector,  or  his 
subordinate  officer,  takes  possession  of  the  goods  ;  he  ascertains  the  impost 
duties  on  them ;  he  examines  whether  they  are  liable  to  forfeiture  ;  he  pro- 
vides warehouses  for  their  safe-keeping  ;  if  they  are  seized  for  forfeiture,  he 
has  legal  proceedings  instituted  ;  if  delivered  to  the  claimant  on  bond,  he 
sees  that  additional  bonds  for  the  duties  are  taken  ;  he  sells  them,  if  the 
duties  are  not  paid  or  secured  within  nine  months  ;  his  permit  is  necessary 
for  their  delivery.  To  allow  the  marshal  to  take  them  from  the  public  ware- 
house, pendente  lite,  is  at  direct  variance  with  this  whole  system,  and  for  no 
corresponding  benefit.  It  deprives  the  government  of  its  security  for  the 
duties ;  it  substitutes  an  officer,  having  no  connection  with  the  revenue,  for 
him  who  is  expressly  charged  with  that  duty,  and  with  the  preservation  of 
the  best  security — the  goods  themselves — until  that  revenue  is  paid.  The 
omission  of  this  law  to  give  to  the  collector  the  custody  of  vessels,  as  well  as 
250 


1889]  OF  THE  UNITED  STATES.  387 

Ex  parte  Hoyt. 

goods,  coDfirms  this  view.  It  does  not  direct  him  to  retain  the  custody  of 
vessels  seized,  for  they  are  not  liable  to  impost  daties  ;  they  are  not  articles 
affording  a  revenue  ;  they  do  not  come  within  the  scope  of  the  revenae 
system.  It  is  true,  they  are  subject  to  payments  for  tonnage,  called  duties; 
but  these  are  in  fact  mere  port-charges,  in  no  way  resembling  impost  duties, 
or  requiring  the  same  regulations.  The  very  omission,  therefore,  to  include 
vessels  in  the  provisions  of  the  act  giving  the  custody  of  goods  to  the  col- 
lector, would  seem  to  show  that  those  provisions  were  made  with  reference 
to  the  revenue  system.  If  so,  they  can  only  be  consistent  with  it,  by  con- 
struing them  in  the  manner  contended  for  by  the  collector. 

*The  argument  in  support  of  the  opposite  construction,  and  which  r^cnoo 
goes  to  limit  the  custody  of  the  collector  to  the  mere  possession  inci-  *■ 
dent  to  the  seizure,  does  not  controvert  any  of  these  grounds.  It  relies  solely 
on  an  endeavor  to  show  that  other  provisions  of  the  act  of  1799  arc  incon- 
sistent with  the  custody  of  the  collector,  after  the  institution  of  legal  proceed- 
ings. One  point  of  the  opposite  argument  is,  that  the  suit  is  to  be  '*  pro- 
secuted to  effect ;''  and  that  this  cannot  be  done,  without  surrendering  the 
goods  to  the  custody  of  an  oflScer  of  the  court ;  and  that  the  collector  is  not 
an  officer  of  the  court,  or  bound  to  obey  its  order.  To  this  it  may  be 
answered,  in  the  first  place,  that  the  custody  of  an  officer  of  the  court  is  not 
necessary  to  the  effectual  prosecution  of  the  proceedings  for  forfeiture  ;  those 
proceedings  consist  in  the  ascertainment  of  certain  facts,  independent  entirely 
of  the  custody  of  the  goods,  until  their  restoration  or  sale  is  decreed  by  a 
judgment,  when  the  law  provides  the  officer  and  the  mode  of  effectuating 
that  judgment,  whichever  it  may  be  ;  in  the  meantime,  it  is  sufficient,  if  the 
law  provides  that  the  goods  are  safely  kept  by  any  person  to  answer  to 
the  judgment :  but  in  the  second  place,  the  collector  is  an  officer  of  the  court, 
and  so  constituted  by  this  very  law,  so  long  as  the  proceedings  are  depend- 
ing. In  the  words  of  the  circuit  court  of  Massachusetts,  in  Burke  v.  IVeoitt^ 
1  Mason  100,  the  collector  "  is  the  mere  official  keeper  of  the  court."  Another 
point  of  the  argument  is,  that  as  notice  must  be  given  by  the  court  of  the 
seizure  of  the  goods,  such  seizure  must  bo  one  made  under  process  of 
the  court ;  the  very  words  of  the  law  cited  to  sustain  this  construction  seem 
to  controvert  it,  for  they  speak  of  the  seizure  of  which  notice  is  to  be  given, 
as  anterior  to  the  libel  ;  when  it  is  admitted,  that  the  only  seizure  on  the 
process  of  the  court  must  be  subsequent  to  the  libel ;  for  on  the  allegations 
of  the  libel,  all  its  process  is  founded.  Nor  is  it  possible  to  sustain  this 
distinction,  by  reference  to  the  words  of  the  statute  ;  it  speaks  constantly 
of  seizure  for  forfeiture,  but  in  every  instance,  treats  it  as  an  act  of  the  col- 
lector ;  never  of  the  marshal.  Besides,  the  distinction  is  unnecessary,  to 
secure  the  rights  of  any  persons  for  whose  benefit  the  notice  is  to  be  given. 
Again,  it  is  said,  that  before  judgment,  the  court  may  direct  the  delivery  of 
the  goods  on  bond,  or  their  sale,  if  perishable  ;  and  that  either  of  these  acts 
ends  the  collector's  custody.  It  is  not  apparent,  how  either  of  these  acts  of 
the  court  conflicts  with  that  custody,  either  to  the  injury  of  the  collector, 
or  of  the  security  of  the  government ;  because,  in  the  first  instance,  the  act 
is  expressly  authorized,  and  it  is  provided,  that  full  security  both  for  the 
value  of  the  goods  and  the  amount  of  duties  shall  be  previously  given  ;  in 
the  other,  there  is  certainly  no  authority  given  to  the  court,  by  any  law,  but 
if  it  were  exercised,  doubtless,  it  would  be  attended  with  the  same  disposi- 
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tion  of  the  proceeds  of  the  sale.  If,  therefore,  these  acts  do  terminate  the 
collector's  custody,  before  jadgmeot,  it  is  only  by  the  substitution  of  a 
security  or  other  property  equal  in  value,  and  as  much  under  his  control ; 
^  ,  this  is  not  the  case,  if  the  custody  *be  taken  from  him  by  the  prelim- 
-'  inary  process  of  the  marshal's  attachment.  Nor  does  the  provision 
of  the  law,  which  directs  the  sale,  after  condemnation,  to  be  made  by  the 
marshal,  seem  to  conflict  with  the  construction,  contended  for  by  the  col- 
lector ;  on  the  contrary,  the  express  designation  of  the  marshal,  in  this 
instance,  and  of  the  collector,  in  the  other,  would  seem  to  sanction  his  con- 
struction. But  the  sale  is  an  executive  act  of  the  court,  and  properly  done 
by  its  executive  officer,  who  is  bound  to  make  his  return  immediately  ;  this 
is  in  no  respect  similar  to  the  custody  of  the  goods  before  condemnation. 

One  point  of  the  opposite  argument  remains  to  be  noticed.  It  is  said, 
that  if  the  act  of  1799  is  construed  as  a  repeal  of  that  of  1792,  it  will  leave 
no  provision  for  the  custody  of  vessels  ;  and  also,  that  the  latter  act  must 
have  been  equally  a  repeal  of  those  of  1789,  and  1790,  which  would  remove 
all  provisions  for  the  custody  of  goods  before  process — a  construction,  it  is 
alleged,  so  inconvenient,  that  it  would  justify  the  court,  if  necessary,  in 
order  to  obviate  it,  to  consider  the  marshal  as  one  of  the  ''  other  persons  " 
to  whom  the  collector  might  himself  confide  the  custody.  To  this  argument, 
the  answer  is,  that  the  act  of '1799  is  not  a  repeal  of  the  act  of  1792,  nor  was 
the  latter  a  repeal  of  those  of  1789  and  1790.  The  act  of  1792  is  an  act 
generally  explaining  the  duties  and  regulating  the  fees  of  the  marshal ;  the 
others  are  acts  elaborately  arranging  the  revenue  system  ;  the  clause  in 
the  act  of  1792  is  subsidiary  to  the  others;  it  refers  to  such  custody  of  goods 
as  it  may  be  necessary  for  the  marshal  to  have,  as  an  executive  officer  of 
the  court,  but  not  in  conflict  with  the  revenue  system  or  arrangements.  But 
even  if  the  act  of  1799  were  a  repeal  of  that  of  1792,  it  would  not,  as  is 
contended,  leave  no  provision  for  the  custody  of  vessels  ;  because  they  are 
not  included  among  the  articles  placed  by  the  former  act  in  charge  of  the 
collector,  and  therefore,  as  to  them,  the  act  of  1792  remains  unrepealed,  and 
gives  the  custody  to  the  marshal. 

Stobt,  Justice,  delivered  the  opinion  of  the  court. — This  is  the  case  of  a 
motion  made  by  the  collector  of  New  York  for  a  mandamua  to  be  directed 
to  the  district  judge  of  the  southern  district  of  New  York,  under  the  follow- 
ing circumstances.  The  collector,  on  the  26th  of  December  last,  made  a 
motion  in  a  certain  cause  of  seizure,  then  depending  before  the  said  judge, 
that  the  clause  of  the  common  monition,  issued  in  that  cause,  by  which 
(according  to  the  common  practice  in  such  cases)  the  marshal  is  directed  to 
detain  the  goods  attached,  by  virtue  of  the  said  monition,  in  his  custody, 
until  the  further  order  of  the  court,  be  quashed  and  stricken  out ;  on  the 
ground,  that  the  said  clause  is  repugnant  to  the  69th  section  of  the  act  of 
1799,  ch.  128,  entitled,  "  an  act  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage  ;"  or  that  the  said  monition  be  so  reformed  and  amended, 
that  the  said  goods  remain  in  the  custody  of  the  said  collector,  or  such  per- 
»9Qnl  ^^^  ^  ^^  ihaW  appoint  for  ""that  purpose,  until  the  proceedings  com* 
-<  menced  for  the  forfeiture  of  the  said  goods  shall  be  determined,  and 
it  be  judicially  ascertained,  whether  the  same  have  been  forfeited  or  not,  as 
required  by  the  said  69th  section  of  the  act.  The  district  judge,  after  a  full 
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hearing,  proDouDced  an  elaborate  opinion,  reviewing  the  whole  series  of  laws 
on  the  subject,  and  refused  to  grant  the  motion.  The  present  motion  is  for 
a  mandamus  to  compel  him  to  vacate  the  order  denying  the  original  motion 
of  the  collector. 

We  are  of  opinion,  that  this  is,  in  no  just  sense,  a  case  for  a  writ  of 
mandamti8.  This  court  has  authority  given  to  it  by  the  13th  section  of  the 
judiciary  act  of  1789,  ch.  20,  to  issue  writs  of  mandamus^  in  cases  warranted 
by  the  principles  and  usages  of  law,  to  any  courts  appointed  under  the 
authority  of  the  United  States.  The  present  application  is  not  warranted 
by  any  such  principles  and  usages  of  law.  It  is  neither  more  nor  less  than 
an  application  for  an  order  to  reverse  the  solemn  judgment  of  the  district 
judge,  in  a  matter  clearly  within  the  jurisdiction  of  the  court,  and  so  substi- 
tute another  judgment  in  its-  stead.  Now,  a  wnt  of  mandamus  is  not  a 
proper  process  to  correct  an  erroneous  judgment  or  decree  rendered  in  an 
inferior  court.  That  is  properly  matter  which  is  examinable  upon  a  writ  of 
error  or  an  appeal  (as  the  case  may  require)  to  the  proper  appellate  tribunal. 
Neither  can  this  court  issue  the  writ,  upon  the  ground  that  it  is  necessary 
for  the  exercise  of  its  own  appellate  jurisdiction  ;  for  the  proper  appellate 
jurisdiction,  if  any,  in  this  case,  is  direct  and  immediate  to  the  circuit  court 
for  the  southern  district  of  New  York.  It  has  been  repeatedly  declared  by 
this  court,  that  it  will  not,  by  mandamvSy  direct  a  judge  what  judgment  to 
enter  in  a  suit ;  but  only  will  require  him  to  proceed  to  render  judgment. 
The  case  of  the  Zife  and  Fire  Insurance  Co.  of  New  York  v.  AdamSy  in 
8  Pet.  291  ;  and  9  Ibid.  673,  is  directly  in  point. 

But  as  there  appears  to  have  been  some  diversity  of  construction  in  the 
different  districts  of  the  United  States,  of  the  laws  on  this  subject,  and  as  it 
is  a  matter  of  general  concern  throughout  all  the  commercial  districts,  and 
applicable  to  the  daily  practice  of  the  courts,  and  the  point  has  been  fully 
argued,  we  think  it  right  to  say,  that  we  are  of  opinion,  that  the  construc- 
tion of  the  laws  of  the  United  States,  maintained  by  the  district  judge  in 
his  opinion,  is  the  correct  one,  to  wit,  that  by  the  69th  section  of  the  collec- 
tion act  of  1799,ch.  128,  the  goods,  wares  and  merchandise  seized  under  that 
act,  are  to  be  put  into  and  remain  in  the  custody  of  the  collector,  or  such 
other  persons  as  he  shall  appoint  for  that  purpose,  no  longer  than  until  the 
proper  proceedings  are  had  under  the  89th  section  of  the  same  act,  to  ascer- 
tain whether  they  arc  forfeited  or  not ;  and  that  as  soon  as  the  marshal 
seizes  the  same  goods,  under  the  proper  process  of  the  court,  the  marshal  is 
entitled  to  the  sole  and  exclusive  custody  thereof,  subject  to  the  future 
orders  of  the  court.     The  motion  for  the  mandamus  is  denied. 

•Baldwin,  Justice,  concurred  with  the  court,  in  the  opinion  that  r^„Q, 
this  is  not  a  case  for  a  mandamus.     The  result  of  this  is,  that'  the  I- 
case  is  coram  nonjudice.     Any  opinion  which  may  be  given  on  other  points 
in  the  case,  cannot  be  binding  in  any  case.     He  was  not  willing  to  decide  a 
question,  when  it  was  not  properly  before  the  court. 

Motion  denied. 
858 


•292  SUPREME  COURT  [Jan»y 

•Edward  Hardy  v.  Jessb  Hoyt. 

Duties  on  imports. 

Btookings  and  half-stockings  niade  entirelj  of  silk,  imported  from  LiTerpool,  in  October  1888, 
were  exempted  from  the  payment  of  duty,  by  the  act  of  congress  passed  March  2d,  1888,  en- 
titled "an  act  to  modify  the  act  of  the  14th  July  1882,  and  all  other  acts  imposing  duties  on 
imports.'* 

CsRTiFicATB  of  Division  from  the  Circuit  Court  for  the  Southern 
District  of  New  York.  This  cause  came  before  the  court  on  a  certiorari  to 
the  superior  court  of  the  city  of  New  York,  the  action  being  in  (Msumpsit 
to  recover  from  the  defendant  the  sum  of  $148.29,  received  by  him  as  col- 
lector of  the  port  of  New  York,  for  duties  on  an  importation  of  silk  hose. 
The  duty  was  levied  at  the  rate  of  25  per  centum  ad  valorem^  as  "  hosiery," 
under  the  2d  article  of  the  2d  section  of  the  act  of  congress,  approved  July 
14th,  1832,  entitled  "  an  act  to  alter  and  amend  the  several  acts  imposing 
duties  on  imports."  The  plea  of  non  asstitnpsit  was  pleaded  by  the  defend- 
ant in  bar  of  the  action. 

It  being  proved  that  the  articles  imported  where  stockings  and  half- 
stockings,  made  entirely  of  silk,  and  were  imported  from  Liverpool,  in 
England,  in  the  ship  St.  Andrew,  in  the  month  of  October,  in  the  year  1838, 
which  port  of  Liverpool  is  a  port  this  side  of  the  Cape  of  Good  Hope  ;  the 
following  point  was  presented,  during  the  progress  of  the  trial,  for  the 
opinion  of  the  judges,  on  which  the  judges  were  opposed  in  opinion,  viz  : 
Whether  the  said  silk  hose  was  subject  to  the  payment  of  the  duty  imposed 
on  hosiery,  by  the  2d  clause  of  the  2d  section  of  the  act  of  July  14th,  1832, 
entitled,  "  an  act  to  alter  and  amend  the  several  acts  imposing  duties  on 
imports  ?"  Or  whether,  as  manufactures  of  silk,  not  being  sewing  silk,  they 
were  exempted  from  the  payment  of  duty,  by  the  4th  section  of  the  act  of 
March  2d,  1833,  entitled,  "an  act  to  modify  the  act  of  the  14th  of  July 
1832,  and  all  other  acts  imposing  duties  on  imports,"  which  declares,  that 
all  manufactures  of  silk,  or  of  which  silk  is  the  component  material  of  chief 
value,  coming  from  this  side  of  the  Cape  of  Good  Hope,  except  sewing  silk, 
shall  be  free.  Which  point,  upon  which  the  disagreement  had  happened, 
under  the  direction  of  the  judges  of  the  said  court,  at  the  request  of 
the  counsel  for  the  parties  in  the  cause,  was  ordered  to  be  certified  unto  the 
supreme  court  of  the  United  States,  at  the  next  session. 

The  case  was  submitted  to  the  court,  on  the  argument  in  the  case  of 
£end  V.  Hoyt^  by  Raymond  for  the  plaintiff;  and  Qrundf/y  Attorney- 
General,  for  the  United  States. 

^  ,  •Stoby,  Justice,  delivered  the  opinion  of  the  court. — This  case 
-I  involves  the  second  point  only,  which  has  been  just  decided  in  the 
case  of  Bendv.  Hoyt  (ante^  p.  263),  and  therefore,  it  is  only  necessary  to 
say,  that  it  will  be  certified  to  the  circuit  court  for  the  southern  district  of 
New  York,  that  the  silk  stockings  and  half -stockings  mentioned  in  the  case, 
were  exempted  from  duty  on  their  importation,  under  the  act  of  the  2d  of 
March  1833,  ch.  384. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
oircuit  court  of  the  United  States  for  the  southern  district  of  New  York,  on 
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the  points  and  qaestioDs  on  which  the  judges  of  the  said  circuit  court  were 
opposed  iD  opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeable  to  the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel :  On  consideration  whereof,  this  court  is  of  opinion,  that 
the  silk  hose,  as  manufactures  of  silk,  not  being  sewing  silk,  were  exempted 
from  the  payment  of  duty,  by  the  fourth  section  of  the  act  of  the  2d  of 
March  1833,  entitled,  "an  act  to  modify  the  act  of  the  14th  of  July  1832, 
and  all  other  acts  imposing  duties  on  imports,"  which  declares,  that  all 
manufactures  of  silk,  or  of  which  silk  is  the  component  material  of  chief 
value,  coming  from  this  side  of  the  Cape  of  Good  Hope,  except  sewing  silk, 
shall  be  free  of  duty.  Whereupon,  it  is  ordered  and  adjudged  by  this  court, 
that  it  be  so  certified  to  the  said  circuit  court,  and  that  this  case  be  remanded 
to  the  said  court,  that  further  proceedings  may  be  had  therein  according 
to  law. 
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Appellees. 

Exsecution. — Equity  of  redemption. 

The  principle  of  the  common  law  undoubtedlj  is,  that  no' property  but  that  in  which  the  debtor 
has  a  legal  title,  is  liable  to  be  taken  in  execution ;  and,  accordingly,  it  is  well  settled  in  the 
English  courts,  that  an  equitable  interest  is  not  liable  to  execution.  In  the  United  States,  dif- 
ferent views  have  been  taken  of  this  question,  in  the  courts  of  the  several  states  ;  except  as 
against  the  mortgagee,  the  mortgagor  is  regarded  as  the  real  owner  of  the  property  mortgaged  ; 
and  this  rule  has  very  extensively  prevailed  in  the  states  of  the  United  States,  that  an  equity 
of  redemption  is  vendible  as  real  property,  on  an  execution ;  and  that  it  is  also  chargeable 
with  the  dower  of  the  wife  of  the  mortgagor. 

The  equity  of  redemption  of  a  mortgagor  of  land,  in  that  part  of  the  district  of  Columbia  ceded 
by  the  state  of  Maryland  to  the  United  States,  cannot  be  taken  in  execution  under  k  fieri  facias  ; 
at  the  time  of  the  cession  to  the  United  States,  the  rule  of  the  common  law  was  the  law  of 
Maryland.! 

It  is  not  necessary  to  refer  to  authorities,  to  sustain  a  proposition,  that  a  cAote  tn  axiiion  is  not 
liable  to  be  levied  on  by  9i  fieri  faeia». 

Tan  Ness  v.  Hyatt,  6  Or.  0.  0.  127,  affirmed. 

Appeal  from  the  Circuit  Coart  of  the  District  of  Colambia,  and  county 
of  Washington.  In  November  1836,  the  appellant  filed  a  bill  in  the  circuit 
court,  against  Alpheus  Hyatt  and  others.  The  following  were  the  import- 
ant facts  in  the  case,  as  sustained  by  the  evidence  : 

In  December  1818,  William  Cocklin  leased  to  James  Shields  a  lot  of 
ground  in  the  city  of  Washington,  for  ten  years,  from  January  1st,  1819, 
for  the  rent  of  $36  per  annum.  The  lessee  covenanted  to  erect  and  build, 
within  twelve  months,  a  two-story  brick  house  upon  the  lot ;  and  the  parties 
agreed,  that  if,  at  or  before  the  expiration  of  the  lease,  the  lessee  should  pay 
to  the  lessor  the  sum  of  $375,  the  rent  should  cease,  and  so,  if  a  portion  or 
part  of  the  sum  of  $375  should  be  paid  within  the  time,  the  rent  should  be 
diminished  according  to  the  sum  or  sums  paid.  On  the  payment  of  the 
whole  of  the  sum,  William  Cocklin  was  to  make  to  the  lessee  a  good  and 
sufficient  title  in  fee-simple  to  the  lot. 

James  Shields,  on  the  23d  of  September  1823,  mortgaged  the  lot  and 
improvementB  upon  it,  to  John  Franks,  to  secure  a  deb^/  of  $1127  ;  and  on 

>Bee  Smith  ir.  MeOann,  24  How.  898. 
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the  7th  day  of  May  1825,  the  mortgagee  assigned  all  his  right  and  litle  under 
the  mortgage,  to  Alpheas  Hyatt,  one  of  the  appellees  ;  and  on  the  9th  day 
of  May  1825,  James  Shields  released  all  his  interest  in  the  lot  to  Alpheus 
Hyatt,  for  the  consideration  of  $200.  Subsequently,  in  May  182C, 
Alpheus  Hyatt,  having  paid  to  the  heirs  and  representatives  of  William 
Cocklin  the  whole  sum  of  $375,  and  the  intermediate  rent,  they  released  to 
him  the  premises,  and  conveyed  to  him  in  fee-simple,  all  their  right,  title 
and  property  in  the  same. 
•9Q»;l         ^"  ^^®  ^^^  ^^^  ®^  November  1828,  John  P.  Van  Ness,  the  appel- 

*'-'  lant,  obtained,  before  a  magistrate  of  the  county  of  Washington,  a 
judgment  for  $30.25,  against  James  Shields,  and  he  caused  ^  fieri  facias  to 
be  issued  on  the  judgment,  on  the  10th  of  June  1824,  under  which  a  levy 
was  made  by  the  constable  having  the  process,  on  the  right,  title,  interest, 
estate  and  claim  of  James  Shields,  in  and  to  the  lot  originally  held  by  him, 
under  the  lease  and  agreement  with  William  Cocklin.  The  property  levied 
upon  was  sold  by  the  constable,  under  the  process,  for  the  sum  of  $54,  on  the 
10th  of  July  1824  ;  and  John  P.  Van  Ness,  the  appellant,  became  the  pur- 
chaser thereof,  on  the  19th  day  of  August  1825,  the  constable  conveyed 
the  premises  sold  by  him,  to  the  appellant,  by  a  deed  of  indenture,  which 
was  recorded  on  the  9th  of  January  1826. 

The  appellant  having  filed  his  bill,  stating  all  the  facts,  and  alleging  the 
conveyances  made  by  Shields  and  Franks,  and  the  heirs  and  representatives 
of  William  Cocklin,  to  have  been  erroneous  and  fraudulent,  and  averring  bis 
full  readiness  to  pay  the  heirs  and  representatives  of  William  Cocklin,  or  to 
the  representatives  of  Franks,  all  that  Shields  was  bound  to  pay  to  them  ; 
prayed  a  decree  that  the  property  should  be  assigned  to  him,  and  that  he 
should  be  quieted  in  the  possession  of  the  same  ;  and  for  general  relief. 

There  was  no  evidence  to  support  the  allegations  of  fraud  stated  in  the 
bill,  nor  was  there  any  proof  given,  of  notice  to  the  appellees  of  the  same. 
The  answers,  so  far  as  they  were  responsive  to  the  bill,  and  the  several 
exhibits  with  the  bill  and  the  answers,  were  the  only  proofs  in  the  cause. 
The  circuit  court,  after  a  hearing  of  the  parties,  by  their  counsel,  dismissed 
the  bill,  with  costs  ;  and  the  complainant  prosecuted  this  appeal. 

The  case  was  argued  by  Hohan  and  Coxty  for  the  appellant ;  and  by 
Keyy  for  the  appellees. 

For  the  appellant^  it  was  contended,  that  the  circuit  court  erred  in  refus- 
ing the  prayer  contained  in  the  bill.  That  the  sale  of  the  constable  con- 
veyed the  estate  of  Shields  at  the  time,  to  Van  Ness.  That  there  was  no  proof 
of  any  other  incumbrance  on  the  property,  than  the  purchase-money  and 
rent,  when  Van  Ness  purchased.  Hoban  considered  the  interest  of  Shields 
in  the  lot,  at  the  time  of  the  sale  by  the  constable,  as  one  liable  to  execution. 
The  mortgagor  in  possession  is  the  owner  of  the  property,  and  his  interest 
may  be  levied  upon  and  sold.  Cited,  McCallv,  Lenox^  9  Serg.  So  Rawk 
802 ;  2  Greenl.  132  ;  10  Mass.  305  ;  4  Johns.  41  ;  10  Ibid.  481  ;  12  Ibid. 
621  ;  1  Barn.  &  Aid.  230  ;  3  Paige  219  ;  9  Cranch  153. 

Coxey  also  for  the  appellant,  contended,  that  the  interest  of  Shields  in 

*S961  ^^^  land,  was  such  as  was  the  subject  of  an  execution  ;  and  that  *the 

^  deed  from  the  constable  to  the  appellant  conveyed  that  interest.    It 
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was  recorded  within  the  time  required  by  law,  and  was  a  valid  and  efficient 
deed.  The  mortgagor  is  the  owner  of  the  property  mortgaged,  against  all 
the  world,  the  mortgagee  excepted. 

Key^  for  the  appellees  : — The  appellant  acquired  no  lien  on  the  property 
of  Shields,  by  the  judgment  obtained  before  a  magistrate.  This  is  pro- 
hibited by  the  act  of  congress  of  March  1822.  (2  U.  S.  Stat.  743.)  Nor 
was  any  acquired  by  the  levy  made  under  the  fieri  facias  issued  under  the 
judgment.  This  is  the  consequence  of  the  provision  of  the  act  of  congress 
against  a  lien.  There  is  no  record  of  judgments  before  magistrates,  and 
therefore,  no  notice  of  them.  The  same  may  be  said  as  to  the  sale  by  the 
constable;  and  until  the  deed  of  August  1825  was  recorded,  in  January 
1826,  nothing 'could  be  known  of  the  proceedings  by  which  a  bond  fide  pur- 
chaser might  protect  himself. 

Shields  had  no  property  which  could  be  made  the  subject  of  a  levy.  In 
May,  previous  to  the  proceeding,  he  had  mortgaged  the  lot  to  Franks,  who 
subsequently,  before  the  constable's  sale,  conveyed  the  mortgaged  interest 
to  Alpheus  Hyatt.  On  the  9th  of  May  1825,  Shields  released  all  his  interest 
in  the  premises  to  Mr.  Hyatt.  But  Shields  had  no  interest  upon  which  a 
levy  could  be  made  under  the  lease  from  Cocklin  ;  or  if  he  had  an  interest 
under  the  lease,  it  expired  on  the  1st  of  January  1826.  The  appellant 
applied,  in  1836,  to  the  heirs  of  the  lessor,  to  redeem,  in  1836,  when  all  the 
interest  under  the  lease  was  sure.  Shields  had  nothing  but  an  equity  of 
redemption  on  the  property  ;  and  this,  in  the  district  of  Columbia,  which  is 
regulated  by  the  law  of  Maryland  prevailing  when  the  territory  was  ceded 
to  the  United  States,  could  not  be  levied  upon.  8  East  484  ;  2  Saund.  11 ; 
Act  of  Maryland  of  1810,  ch.  130  ;  9  Cranch  496  ;  2  Har.  &,  McHen.  355  ; 
5  Har.  &  Johns.  315. 

Babbour,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  the  circuit  court  for  the  county  of  Washington,  in  a  suit  in  equity 
brought  by  the  appellant  in  that  court,  in  which  a  decree  was  made,  dismis- 
sing the  bill  with  costs.  The  case  was  this  :  On  the  31st  day  of  December 
1818,  an  agreement  was  entered  into  between  William  Cocklin  and  James 
Shields,  by  which  Cocklin  leased  to  Shields  part  of  a  lot  in  the  city  of 
Washington,  for  ten  years,  from  the  1st  of  January  1819,  for  the  yearly 
rent  of  $35.  The  lessee  was  to  build  a  two-story  brick  house  on  the  lot, 
within  twelve  months  from  the  date  of  the  lease.  And  it  was  agreed 
between  the  parties,  that  if,  at  the  expiration  of  the  lease.  Shields  should 
pay  to  Cocklin  $375,  then  the  rent  should  cease  to  be  paid  ;  or  if  all,  or  any 
part  of  the  $375  were  paid,  before  the  expiration  of  the  lease,  then  such  part 
*of  the  rent  of  $35  should  cease,  as  should  bear  an  equal  proportion  r«297 
to  the  money  so  paid.  And  on  the  receipt  of  the  whole  of  the  pur- 
chase-money, and  not  before,  Cocklin  should  make  to  Shields  a  good  and 
sufficient  title  in  fee-simple,  to  the  lot  of  ground  described  in  the  lease.  On 
the  23d  of  Septemper  1823,  Shields,  the  lessee,  mortgaged  the  premises  to  a 
certain  John  Pranks,  to  secure  a  debt  of  $1127.18.  On  7th  May  1825,  Franks 
assigned  all  his  right  and  title  to  the  appellee ;  who  also,  on  the  9th  of  May 
1825,  procured  from  Shields  a  release  of  his  interest ;  and  from  the  represen- 
tatives of  Cocklin,  a  conveyance  of  all  their  title,  on  the  16th  of  April  1826. 
On  the  8th  of  November  1823,  the  appellant  obtained,  before  a  magistrate 
18  Pw.— 17  ^? 
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in  Washington  coanty,  a  judgment  against  Shields  for  130.25,  and  a  ^fieri 
facias  issued  ihereon,  on  the  10th  of  June  1824,  which  was  levied  by  the 
constable,  upon  the  right,  title,  estate,  interest  and  claim  of  Shields  in  the 
lot  in  question.  At  the  sale  of  the  lot,  under  this  execution,  the  appellant 
became  the  purchaser,  at  the  price  of  $54  ;  and  the  constable,  by  a  deed 
dated  the  19th  of  August  1825,  and  recorded  the  9th  of  January  1826,  con- 
veyed the  right  and  title  of  Shields  in  the  lot,  to  the  appellant. 

The  bill  was  brought  by  the  appellant,  against  the  appellee,  Shields, 
the  representatives  of  Cocklin  and  of  Franks,  stating  the  above  facts,  which 
are  all  that  are  material  to  a  correct  understanding  of  the  case  ;  charging 
that  the  mortgage  to  Franks  was  fraudulent  and  covinous,  and  that  all  the 
conveyances  to  the  appellee  wore  made  with  full  knowledge,  by  all  parties,  of 
the  a])pe]]ant'8  purchase  and  rights  ;  averring  his  readiness  to  pay  all  that 
Shields  was  bound  to  pay  for  the  property  in  question,  at  the  time  of  his 
purchase,  to  Cocklin  or  his  heirs,  or  to  the  representatives  of  Franks,  then 
deceased  ;  and  praying  that  all  the  parties  might  be  compelled  to  assign 
their  pretended  rights  and  claims  to  the  property  in  question,  to  the  com- 
plainant, and  deliver  up  quiet  possession  of  the  premises  ;  and  for  general 
relief. 

The  view  which  we  have  taken  of  the  case  renders  it  unnecessary  to  state 
the  grounds  of  defence  taken  in  the  several  answers.  It  will  be  sufficient 
to  say,  that  there  is  no  proof  in  the  cause,  except  the  answers,  so  far  as  they 
are  responsive  to  the  bill,  and  the  several  exhibits  with  the  bill  and  answers  ; 
that  all  the  facts  stated  above  are  contained  in  the  bill  itself,  and  proved  by 
the  exhibits  ;  and  that  there  is  no  evidence  to  sustain  either  fraud  or  notice, 
as  alleged  in  the  bill. 

Upon  this  state  of  the  case,  the  question  arises,  whether  the  appellant  is 
entitled  to  the  relief  which  he  prays  for?  The  only  interest  which  the 
appellant  can  claim  in  the  property  in  question,  is  derived  from  the  levy 
made  by  the  officer,  under  his  execution,  and  the  purchase  made  by  him  at 
the  sale  under  that  execution,  of  whatever  right,  title  and  claim  Shields  had 
in  the  property.  Now,  it  must  be  borne  in  mind,  that  not  only  before  the 
sale,  but  even  before  the  levy,  Shields  had  mortgaged  the  lot  to  Franks ; 
*90ft1  *°^  *consequently,  his  right  was  only  an  equity  of  redemption.  Was 
J  this  such  a  right  or  interest,  as  that  a  fieri  facias  could  be  levied 
upon  it?  The  principle  of  the  common  law,  undoubtedly,  is,  that  no  prop- 
erty but  that  in  which  the  debtor  has  a  legal  title,  is  liable  to  be  taken  by 
this  execution  ;  and  accordingly,  it  is  well  settled  in  the  English  courts, 
that  an  equitable  interest  is  not  liable  to  execution.  1  Yes.  jr.  431  ;  8  East 
467  ;  5  Bos.  &  Pul.  461. 

In  the  United  States,  different  views  have  been  taken  on  this  question, 
in  the  courts  of  the  several  states.  It  is  said,  in  4  Kent's  Com.  153-4,  that 
courts  of  law  have,  by  a  gradual  and  almost  insensible  progress,  adopted 
the  views  of  a  court  of  equity  on  the  subject  of  mortgages,  which  are 
founded  in  justice,  and  accord  with  the  true  intent  and  inherent  nature  of 
the  transaction  ;  that  except  as  against  the  mortgagee,  the  mortgagor,  while 
in  possession,  and  before  foreclosure,  is  regarded  as  the  real  owner  ;  and 
that,  in  this  country,  the  rule  has  very  extensively  prevailed,  that  an  equity 
of  redemption  was  vendible  as  real  property,  on  an  execution  at  law,  and 
that  it  is  also  chargeable  with  the  dower  of  the  wife  of  the  mortgagor ; 
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and  oases  are  refen'ed  to,  in  New  York,  Connecticut  and  other  states,  in  snp- 
port  of  the  proposition.  On  the  contrary,  it  has  been  held  in  Virginia,  that 
the  resulting  interest  of  a  grantor  in  a  deed  of  trust  made  to  secure  debts, 
cannot  be  reached  by  execution.  6  Rand.  255.  And  this  principle  is  not 
without  some  strong  reasons  in  its  support,  independently  of  mere  authority. 
Amongst  others.  Lord  Ellxnbobough  very  cogently  remarks,  in  8  East  481, 
that  the  sheriff  could  only  sell  subject  to  the  trusts ;  that  the  execution- 
creditor,  or  the  vendee,  would  still  be  obliged  to  go  into  equity,  to  get  an 
account,  or  to  redeem  prior  incumbrances,  which  might  be  done,  in  the  first 
instance,  by  a  judgment-creditor,  with  less  expense  and  delay^  besides  the 
destruction  of  the  debtor's  estate,  which,  under  so  much  doubt  and  difficulty, 
would  sell  greatly  under  value,  so  that  a  large  equitable  interest  might 
be  exhausted  in  satisfaction  of  a  small  demand,  to  the  detriment  of  other 
creditors. 

Whatever  may  have  been  the  decisions  upon  this  subject,  in  the  courts 
of  some  of  the  states  in  which  the  courts  of  law  have,  ^'  by  a  gradual  and 
almost  insensible  progress,  adopted  the  equitable  views  of  the  subject,"  we 
must  be  governed,  in  deciding  this  case,  by  that  law  which  congress  en- 
acted for  the  district  of  Columbia,  on  assuming  jurisdiction  over  it.  They 
adopted  the  laws  of  Maryland  then  in  force,  so  far  as  regards  that  part  of 
the  district  in  which  this  question  arises.  Amongst  those  laws,  was  the 
common  law.  Now,  we  have  already  seen,  that  by  the  common  law,  an 
equitable  interest,  such  as  an  equity  of  redemption,  is  not  liable  to  execution. 
This  would  be  decisive  of  the  case,  unless  there  should  be  found  to  be  some 
legislation,  or  some  course  of  authoritative  judicial  decision,  which  had  so 
•far  modified  the  common  law,  by  engrafting  upon  it  the  principles  of  the 
court  of  equity,  in  relation  to  mortgages,  as  to  change  the  rule  in  this  re- 
spect. It  is  not  pretended,  that  any  legislative  act  has  produced  this  effect. 
Is  there  any  course  of  *judicial  decision  which  does?  Three  Mary-  ri^o^^ 
land  cases  have  been  cited  for  this  purpose.  As  to  two  of  them,  viz.,  ^ 
Purl  \.  Duvally  6  Har.  &  Johns.  69,  74,  and  Ford  v.  Philpott,  Ibid.  312,  it 
would  be  sufficient  to  say,  that  they  had  been  decided  many  years  since  the 
cession  by  Maryland  of  that  part  of  the  district  in  which  this  question 
arises,  was  made;  and  therefore,  whatever  respect  might  be  due  to  them, 
they  are  not  authority.  As  to  the  case  of  Campbell  v.  Morris^  which  was 
decided  in  the  year  1797,  we  are  informed,  that  the  chief  justice  had  declared, 
that  the  covenant  for  quiet  enjoyment  in  that  case  was  a  legal  estate,  which 
was  attachable  ;  and  that  the  court  gave  no  opinion  whether  an  equity  of  re- 
demption was  liable  to  attachment.  But  without  examining  these  cases  in 
detail,  or  undertaking  to  say  that  they  would  leave  the  question  entirely 
free  from  doubt,  we  think  that  there  is  enough,  both  in  the  legislation  and 
judicial  decisions  of  Maryland,  and  in  a  decision  of  this  court,  to  show  how 
the  law  is  understood  there. 

As  to  legislation.  By  the  act  of  assembly  of  1810,  sheriffs,  under  a 
fieri  facias^  are  authorized  to  seize  and  expose  to  sale  any  equitable  estate 
or  interest  which  the  debtor  may  have  in  any  lands,  tenements  or  heredita- 
ments. Now,  why  was  this  act  passed?  If  such  had  been  considered  the 
principle  at  common  law,  the  act  would  have  been  mere  supererogation.  It 
is,  therefore,  in  our  opinion,  decisive  evidence  to  prove,  that  the  contrary 
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was  considered  to  be  the  law  before  its  passage,  as  it  does  not  profess  to 
be  a  declaratory  act. 

But  let  as,  for  a  moment,  examine  the  judicial  decisions  of  Maryland,  and 
one  in  this  court.  In  6  Gill  is  Johns.  72,  it  is  decided,  that  a  mortgagor  cannot 
maintain  trespass  against  a  mortgagee.  On  the  contrary,  in  1 1  Johns.  534,  it  is 
decided,  that  a  mortgagor  may  maintain  trespass  against  the  mortgagee.  In 
4  Kent's  Com.  154,  it  is  said,  that  an  equity  of  redemption  is  chargeable  with 
the  dower  of  the  wife  of  the  mortgagor.  On  the  contrary,  this  court,  in  the 
case  of  Stelle  v.  Carroll,  at  the  last  term  (12  Pet.  201),  professing  to  follow 
the  law  of  Ma^land,  in  other  words,  the  common  law,  decided,  that  the  widow 
of  a  mortgagor  was  not  dowable  of  an  equity  of  redemption.  Now,  why  these 
contrary  decisions  upon  these  two  important  points,  in  relation  to  the 
nature  and  character  of  the  interest  and  title  of  a  mortgagor  ?  There  can  be 
but  one  answer.  That  in  New  York  and  other  states,  following  a  similar 
course,  the  courts  of  law  had,  by  a  gradual  progress,  adopted  the  views  of 
a  court  of  equity  in  relation  to  mortgages,  and  considered  the  mortgagor, 
except  as  against  the  mortgagee,  whilst  in  possession,  and  before  foreclos- 
ure, as  the  real  owner,  and  even  as  against  the  mortgagee  having  the  right 
of  possession  ;  whilst  in  Maryland,  as  we  learn  from  the  case  before  refer- 
red to,  in  6  Gill  and  Johnson,  the  legal  estate  is  considered  as  being  vested 
in  the  mortgagee ;  and  as  soon  as  the  estate  in  mortgagee  is  created,  the  mort- 
gagee may  enter  into  possession,  though  be  seldom  avails  himself  of  that 
♦Qftfti  "S^^'  ^°  these  antagonistic  *doctrineR,  we  have  the  clew  to  the 
J  opposing  decisions  of  the  courts.  Neither  dower  can  be  recovered, 
nor  trespass  maintained,  where  there  is  a  mere  equity  ;  nor,  where  that  is 
the  case,  can  2k  fieri  facias  be  levied.  The  same  principle,  then,  precisely, 
which,  in  Maryland,  precludes  the  recovery  of  dower  by  the  widow  of  a 
mortgagor,  or  the  maintenance  of  an  action  of  trespass  by  a  mortgagor 
against  a  mortgagee,  exempts  also  the  equity  of  redemption  of  a  mort- 
gagor from  being  liable  to  execution. 

But  there  is  a  case  decided  at  the  last  December  term  of  the  court  of 
appeals  of  Maryland,  which,  we  think,  puts  an  end  to  all  question  in  this 
case.  From  a  manuscript  record  of  that  case,  which  has  been  laid  before  us, 
we  extract  the  following  language  :  "  The  last  point  raised  by  the  appel- 
lants is,  that  the  property  taken  under  the  execution  was  not  legally  the 
property  of  Brady,  and  that  equitable  interests  in  personal  property  are  not 
the  subjects  of  an  execution.  With  the  appellant's  premises  on  this  point, 
as  legal  propositions,  we  see  no  reason  to  find  fault.  It  cannot  be  denied,  as 
a  legal  principle,  that  a  debtor's  equitable  estate  in  personal  property  cannot, 
at  law,  be  seized  and  sold  under  a  fi,eri  facias?'*  Now,  this  was  the  case  of 
personal  estate  ;  but  it  proves,  clearly,  that  but  for  the  act  of  1810,  before 
referred  to,  the  same  principle  would  have  applied  to  real  estate  ;  for  the 
diflScnlty  does  not  grow  out  of  the  kind  of  property,  but  out  of  the  kind  of 
interest  in  the  property,  to  wit,  that  it  is  equitable,  and  not  legal.  Upon 
these  grounds,  we  think  that  Shield's  interest  in  the  lot  was  not  subject  to 
execution,  on  account  of  its  being  an  equity  of  redemption. 

There  is  one  ground  stated  in  the  manuscript  opinion  of  the  court  of 

appeals  of  Maryland,  before  referred  to,  in  relation  to  this  subject,  which  it 

may  be  proper  to  notice.     It  is  there  said,  that,  as  in  case  of  equitable 

interests,  a  court  of  equity  would,  after  an  execution  issued,  and  a  return 
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showing  that  there  was  no  availahle  remedy  at  law,  assist  the  party,  by 
charging  the  equitable  interest ;  so  the  court,  if  applied  to  for  that  purpose, 
would  decree  a  ratification  of  a  sale  of  such  interest,  where  it  had  been  made 
by  the  officer  under  the  execution.  Whatever  might  be  the  authority  of  a 
court  of  equity  on  this  subject,  as  against  Shields  himself,  it  could  not  be 
done  in  this  case  ;  because  here  there  are  third  parties,  who  have,  for  a 
valuable  consideration,  without  notice,  acquired  a  previous  equitable  right, 
and  gotten  in,  also,  the  legal  estate.  So  that  they  stand  upon  the  great 
principle,  that  they  have  the  prior  equity,  and  that  equity  fortified  by  the 
legal  title. 

But  there  is  another  view  of  this  case,  which  we  will  present  very  briefly, 
which  also  brings  us  to  the  conclusion  that  Shields's  interest  in  the  lot  in 
question  would  not  have  been  liable  to  execution,  even  if  it  had  not  been 
incumbered  by  a  previous  mortgage.  And  it  is  this  :  beyond  the  mere  lease 
for  years,  Shields  had  no  interest  whatsoever  in  the  loty  but  the  right  to 
purchase,  in  case  he,  by  a  given  time,  complied  with  the  particular  condi- 
tions. Now,  *this  right  to  purchase,  we  consider  nothing  more  than  r^om 
a  contract  by  which  the  party  was  entitled,  if  he  had  elected  to  have  I- 
done  so,  upon  certain  terms,  to  secure  to  himself  certain  benefits.  In  other 
words,  at  the  time  of  the  levy  of  the  appellant's  executions,  Shields  had 
a  conditional  right  to  purchase,  which,  in  effect,  was  nothing  more  than  a 
eho8e  in  action.  We  do  not  think  it  necessary  to  refer  to  authorities  to  sus- 
tain a  proposition  so  well  settled,  as  that  an  execution  of  fieri  facias  cannot 
be  levied  on  a  chose  in  action. 

But  even  if  this  could  be  done,  no  one  could  derive  a  greater  benefit 
under  that  contract  than  the  party  himself  ;  and  Shields  could  not  have 
claimed  the  benefit  of  the  election  given  to  him  to  purchase,  because  it 
depended,  in  its  very  terms,  on  particular  conditions  to  be  performed  by 
him,  at  a  particular  time  ;  which  were  not  performed.  Upon  these  grounds, 
we  think  that  Shields  had  not  such  an  interest  in  the  lot  in  question  as  was 
liable  to  execution  ;  that,  consequently,  the  appellant  acquired  no  right  by 
bis  purchase,  which  gives  him  a  standing  in  a  court  of  equity  to  ask  for  the 
right  of  redemption,  or  any  other  relief.  The  decree  of  the  circuit  court  is, 
therefore,  right,  and  is  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holdcn  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel  :  On  con- 
sideration whereof,  it  is  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirmed, 
with  costs. 
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^Thomas  P    Moors,  Plaintiff  in  error,  v.  The  B/lnk  of  thb 
Metropolis,  Defendants  in  error. 

Power  of  attorney, — Exceptions. 

The  defendant  in  an  action  in  the  circuit  court  had,  with  others,  received  the  proceeds  of  a  joint 
and  several  promissory  note  discounted  for  tbem  at  the  Banic  of  the  Metropolis,  and  this  note 
was  afterwards  renewed  by  their  attorney,  under  a  power  of  attorney  authorizing  him  to  give 
a  Joint  note ;  but  be  gave  a  joint  and  several  note,  tbe  proceeds  of  which  the  attorney  received, 
and  appropriated  to  pay  the  note  already  discounted  at  the  bank ;  the  interest  of  the  sum  bor- 
rowed was  paid  out  of  tbe  money  of  the  parties  to  the  note :  Held^  that  although  the  power  of 
attorney  may  not  have  been  executed  in  exact  conformity  to  its  terms,  and  may  not  have 
authorized  the  giving  of  a  joint  and  several  note  (a  question  the  court  did  not  decide^  yet  the 
receipt  of  the  proceeds  of  the  note  by  the  attorney,  and  the  appropriation  thereof  to  the  pay- 
ment of  the  former  note,  was  sufficient  evidence  to  sustain  the  -  money  counts  in  the  declara- 
tion. 

When  an  exception  is  taken,  on  a  trial,  to  evidence,  after  it  has  been  given  without  objection, 
to  the  whole  matter  stated  in  the  exception,  if  any  part  of  it  was  admissible,  the  objection  may 
be  properly  overruled  ;  it  is  the  duty  of  a  party  taking  exceptions  to  evidence,  to  point  out 
the  part  excepted  to,  where  the  evidence  consists  of  a  number  of  particulars,  so  that  the 
attention  of  the  court  may  be  drawn  to  the  particular  objection.' 

Bank  of  the  Metropolis  v.  Moore,  6  Cr.  G.  G.  618,  affirmed. 

Error  to  the  Circuit  Court  of  tbe  District  of  Columbia,  and  county  of 
Washington.  The  Bank  of  the  Metropolis,  on  tbe  27th  of  September  1837, 
instituted  an  action  of  assumpsit  against  Tbomas  P.  Moore,  tbe  plaintiff  in 
error,  on  a  promissory  note,  dated  tbe  16tb  day  of  February  1837,  payable 
sixty  days  after  date ;  by  wbicb  tbe  defendant,  Tbomas  P.  Moore,  P.  H. 
Pope  and  Richard  M.  Johnson,  by  George  Tbomas,  their  attorney  at  Wash- 
ington, jointly  and  severally  promised  to  pay  to  tbe  plaintiffs  the  sum  of 
$5000,  current  money  of  tbe  United  States,  for  value  leceived.  Tbe  declar- 
ation also  contained  a  count  on  tbe  same  note,  stating  it  to  be  tbe  note  of 
Tbomas  P.  Moore,  to  tbe  plaintiffs;  and  also  a  count  for  tbe  amount  of  the 
same  note,  as  so  much  money  paid,  laid  out  and  expended,  at  tbe  special 
instance  and  request  of  tbe  defendant;  and  for  tbe  same  sum  bad  and  received 
by  tbe  defendant  to  tbe  use  of  tbe  plaintiffs. 

Tbe  defendant  pleaded  non  assumpsit^  and  tbe  cause  was  tried  before  a 
jury,  in  November  1838,  and  a  verdict  and  judgment  rendered  in  favor  of 
tbe  plaintiffs.  Tbe  defendant  filed  two  bills  of  exception  to  tbe  ruling  of  tbe 
court  on  matters  presented  on  tbe  trial ;  and  be  afterwards  prosecuted  this 
writ  of  error. 

Tbe  first  bill  of  exceptions  stated  :  On  tbe  trial  of  this  cause,  tbe  plain- 
tiffs, to  sustain  tbe  action  on  their  part,  proved  by  a  competent  witness,  that 
on  tbe  27tb  March  1834,  tbe  said  defendant,  with  Richard  M.  Johnson  and 
P.  H.  Pope,  executed  their  joint  and  several  note,  and  on  the  same  day,  by 
their  checks,  drew  from  tbe  said  plaintiffs  tbe  proceeds  thereof,  which  had 
been  carried  to  their  credit ;  that  said  note  was  not  paid  at  maturity,  but 
lay  over  unpaid,  until  tbe  30tb  January  1836,  when  it  was  cancelled  ;  that 
•aosl  ^^  *^^^^  ^^^  ^^  January  *1836,  tbe  said  parties  executed  and 

■'  delivered  to  tbe  said  plaintiffs  their  promissory  note,  wbicb  was  dis- 
ooantcd  by  said  plaintiffs,  and  tbe  proceeds  thereof  carried  to  tbe  credit  of 

1  United  SUtes  v.  McMasters,  4  Wall.  680 ;  Burton  v.  Driggs,  20  Id.  125. 
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said  makers,  and  the  interest  in  arrears  paid.  That  on  the  29th  of  February 
1836,  the  said  parties  executed  and  delivered  to  George  Thomas,  at  that  time 
cashier  of  the  Bank  of  Metropolis,  a  power  of  attorney,  which  said  power  of 
attorney  was  given  for  the  single  purpose  of  acting  for  said  parlies  in  rela- 
tion to  said  last  mentioned  note  and  the  renewal  thereof  ;  and  that  the  said 
George  Thomas,  professing  to  act  by  virtue  of  said  power  of  attorney,  under 
said  power  of  attorney,  made  and  executed  the  note  mentioned  and  described 
in  the  declaration ;  that  the  same  was  then  discounted  by  said  bank,  the 
proceeds  carried  to  the  credit  of  the  said  makers,  and  the  arrears  of  interest 
upon  the  former  and  last  preceding  note,  together  with  the  discount  of  this 
note,  paid  and  credited  on  said  account,  and  the  said  note  dated  30th  Janu- 
ary 1836,  was  cancelled,  but  witness  did  not  recollect  by  what  person  said 
interest  or  discount  was  paid.  To  the  admissibility  of  which  notes,  or  any 
of  them,  or  any  matter  above  stated  in  evidence,  the  defendant  objected  ; 
but  the  court  overruled  the  objection  and  permitted  all  of  said  notes,  and 
the  proceedings  in  regard  to  them  and  the  matters  stated,  to  be  given 
in  evidence  to  the  jury.  To  which  opinion  of  the  court,  the  defendant 
excepted. 

The  second  bill  of  exceptions  stated  :  In  addition  to  the  evidence  con- 
tained in  the  aforegoing  bill  of  exceptions,  the  plaintiffs  offered  evidence 
tending  to  prove,  that  the  banks  in  Washington  county,  in  the  district  of 
Columbia,  have  been  in  the  practice  (some  banks  for  less,  and  some  for  more 
than  twenty  years)  of  taking  and  discounting  notes  in  the  form  of  the  one 
now  in  suit,  made  directly  to  the  banks  or  some  of  the  officers  for  their  use, 
whenever  offered,  and  that  the  banks  preferred  to  loan  upon  such  paper ; 
that  the  reason  of  this  practice  has  been  one  of  mutual  convenience  to  the 
borrower  and  the  banks,  the  first  being  saved  from  the  costs  of  protest,  and 
the  last  being  saved  the  risk  of  a  failure  to  give  notice  to  the  indorser ;  and 
that  it  was  very  usual  for  the  banks  to  lend  money  on  a  pledge  of  stock, 
taking  in  return  the  single  note  ol'  the  borrower,  payable  to  the  banks,  or 
some  of  their  officers,  without  indorsement.  The  plaintiffs  further  gave 
evidence,  by  competent  testimony,  tending  to  prove  that  it  had  been  the 
practice  of,  and  usage  of,  the  various  banks  in  Washington  county,  in  this 
district,  to  discount,  indiscriminately,  paper  on  which  there  was  an  indorser 
or  indorsers,  or  on  which  all  the  parties  were  makers,  and  the  paper  made 
directly  to  the  bank  itself,  or  some  of  its  officers,  acting  in  behalf  of  the 
bank  ;  that  both  were  considered  equally  the  subjects  of  discount,  but  that 
the  witness  could  not  recollect  at  the  moment  any  particular  instance,  in 
which,  when  all  the  parties  were  non-residents,  as  is  and  was  the  case  with 
the  alleged  makers  of  this  note,  the  bank  had  discounted  on  that  paper  alone, 
though  he  had  no  doubt  that  such  cases  existed  ;  but  that  in  all  of  the  said 
banks,  the  major  part  of  the  accommodation  paper  discounted  *was  r^corx^ 
in  the  form  of  notes  made  by  one  party  in  favor  of  another  person,  ■- 
who  indorsed  to  the  bank,  and  that  this  particular  note  in  suit  was  discounted 
in  the  usual  manner.  The  defendant  then  offered  evidence  tending  to  prove 
that  on  the  27th  of  March  1 834,  the  plaintiffs  discounted  the  joint  and  several 
note  of  R.  M.  Johnson,  P.  H.  Pope  and  the  defendant,  for  the  amount  of 
(6000  (being  the  same  note  inserted  in  the  first  bill  of  exceptions),  and  that 
at  the  time  of  discounting  said  note,  the  plaintiffs  reserved  out  of  the  pro- 
ceeds  thereof  the  sum  of  $103.33,  as  interest  or  discount  upon  the  same, 
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for  four  months  and  four  days  ;  that  the  said  note  lay  over  aiipaidy  until  the 
80th  day  of  January  1836,  when  the  sum  of  1450  was  paid  on  the  same,  as 
interest  in  arrear ;  and  that  on  the  same  day,  a  second  note  was  given  by 
the  same  parties  to  the  plaintiffs  (the  same  note  which  is  also  inserted  in  the 
first  bill  of  exceptions),  in  renewal  of  the  first-described  note,  payable  in  six 
months  from  its  date,  which  was  discounted  by  the  plaintiffs,  who,  at  the 
time  of  said  last-mentioned  discounting,  received  the  sum  of  1153.33,  as 
interest  on  the  same,  for  six  months  and  four  days ;  that  the  said  second 
note  also  lay  over,  until  the  16th  day  of  February  1837,  when  the  sum  of 
$166.67,  was  paid  on  it,  as  interest  in  arrear,  from  the  30th  July  1836,  to 
16th  February  1837,  and  on  the  same  day,  the  note  in  suit  was  given  in 
renewal  of  the  last-described  note,  which  said  note  in  suit  was  discounted 
on  the  day  of  its  date,  by  the  plaintiffs,  who  received  on  said  day  of  its 
date,  the  sum  of  $53.33,  as  the  interest  in  advance,  for  6i  days.  Where- 
upon, the  defendant  prayed  the  court  to  instruct  the  jury  as  follows  : 

1.  If  the  jury  believe  from  the  evidence,  that  the  note  in  suit  was  given 
in  renewal  of  other  notes,  previously  given  by  the  same  parties  to  the 
plaintiffs,  and  that  the  plaintiffs  received  or  reserved  in  advance,  as  discount, 
the  interest,  at  the  rate  of  six  per  centum  per  annum,  on  the  amount  of  debt 
mentioned  in  said  notes,  or  any  of  them,  for  the  times  they,  or  any  of  them, 
had  to  run,  then  the  receipt  or  reservation  of  said  interest  in  advance,  is 
evidence  of  usury  ;  and  the  jury  may  infer  usury  from  the  same. 

2.  That  if  the  jury  believe  from  the  evidence,  that  the  note  in  suit  was 
given  in  renewal  of  other  notes,  successively  given  by  the  same  parties  to 
the  plaintiffs,  for  the  amount  of  $5000  loaned  to  the  said  parties  by  the 
plaintiffs  ;  and  that  at  the  time  of  the  original  loan,  the  plaintiffs  reserved 
the  interest  on  the  said  sum  of  $5000,  at  the  rate  of  six  per  centum  per 
annum,  for  the  time  the  original  note  had  to  run,  or  that  at  the  time  of 
renewing  or  discounting  the  note  in  suit,  the  plaintiffs  received  of  thQ 
makers  thereof,  or  any  one  for  them,  the  interest  in  advance,  for  the  period 
of  sixty-four  days,  then  said  facts  are  evidence  of  usury  in  the  transaction, 
and  the  jury  may  infer  usury  from  said  facts  on  the  note  in  suit. 

3.  That  if  the  jury  believe  from  the  evidence,  that  the  note  in  suit  was 
given  to  the  plaintiff,  in  renewal  of  a  note  for  the  same  amount,  drawn  by 
^       ,  the  same  parties,  directly  to  the  plaintiffs,  as  *payees,  payable  six 

-i  months  after  date,  which  had  been  previously  discounted  by  the 
plaintiffs,  for  the  accommodation  of  the  said  parties,  and  that  on  said  note, 
drawn  at  six  months,  the  p^in tiffs  received,  at  the  time  of  discounting  it, 
the  interest  in  advance  for  six  month  and  four  days,  at  the  rate  of  six  per 
cent,  per  annum  on  the  amount  of  said  note,  then  the  said  facts  are 
evidence  of  usury,  and  it  is  competent  for  the  jury  to  infer  usury  in  the 
note  in  suit. 

4.  If  the  jury  believe  from  the  evidence,  that  the  plaintiffs  received,  on 
the  day  of  the  date  of  the  note  in  suit,  the  sum  of  $166.67,  as  and  for  interest 
alleged  to  be  due  from  the  30th  July  1836,  to  the  16th  February  1837  (six 
months  and  seventeen  days),  on  a  prior  note  for  $5000,  given  by  the  same 
parties  to  the  plaintiffs,  falling  due  on  the  said  30th  July  1836,  and  that  the 
note  in  suit  was  given  in  renewal  of  said  note,  falling  due  on  the  30th  July 
1886,  then  the  plaintiffs  have  taken  illegal  interest,  and  it  is  competent  for 
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the  jury  to  infer  that  the  note  in  suit  was  given  in  pursuance  of  a  usurioas 
agreement. 

6.  That  the  written  power  of  attorney,  executed  to  George  Thomas  by 
the  defendant,  together  with  R.  M.  Johnson  and  P.  H.  Pope,  gave  no 
authority  to  said  Thomas  to  execute  a  joint  and  several  note  in  behalf  of 
said  parties  ;  and  that  the  defendant  cannot  be  charged  in  this  aetion,  by 
reason  of  any  joint  and  several  note,  purporting  to  be  executed  by  the  said 
R.  M.  JohnsoDy  P.  H.  Pope  and  this  defendant,  by  the  said  Thomas,  as  their 
attorney,  under  said  written  power. 

But  the  court  refused  to  give  any  of  the  said  instructions  to  the  jury, 
and  the  defendant  excepted.  The  power  of  attorney  referred  to  in  the  bills 
of  exception  was  in  the  following  terms  : 

**  Whereas,  we  have  a  joint  and  several  note  of  hand  discounted  in  the 
Bank  of  the  Metropolis  :  Now,  know  all  men  by  these  presents,  that  we, 
Richard  M.  Johnson,  Thomas  P.  Moore  and  P.  H.  Pope,  all  of  the  state  of 
Kentucky,  do  hereby  nominate,  constitute  and  appoint  George  Thomas,  of 
the  city  of  Washington,  our  true  and  lawful  attorney  in  fact,  and  by  these 
presents  do  authorize  and  empower  him,  for  us,  and  in  our  names,  to  sign 
our  joint  note  to  the  president  and  directors  of  the  Bank  of  the  Metropolis, 
for  five  thousand  dollars,  for  our  accommodation,  and  the  same  to  renew, 
from  time  to  time,  as  it  may  become  due,  for  the  whole  or  any  part  thereof  : 
hereby  ratifying  and  confirming  all  and  every  the  act  and  acts  of  our  said 
attorney,  in  and  about  the  premises,  so  long  as  the  bank  shall  continue  the 
aooommodation  to  us.  In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals,  at  the  city  of  Washington,  the  29th  day  of  February  1886. 

Rh.  M.  Johnson,        [sbal.] 
P.  H.  PoPB,  [seal.} 

T.  P.  Moobe."  [sbal.] 

Witness — Sam.  Stbttinius. 

♦The  case  was  argued  by  JBrent,  jun.,  for  the  plaintiff  in  error ;  i-^qq^ 
and  by  Coxey  for  the  defendant. 

Brent  contended,  that  the  circuit  court  had  erred  in  refusing  to  give 
each  instruction  prayed  for  ;  and  it  was  further  insisted  on,  in  behalf  of  the 
appellant :  Ist.  That  the  usage  of  the  banks,  as  given  in  evidence,  can  have 
no  possible  bearing  on  the  questions  of  law  involved  in  the  instructions 
asked  for,  but  that,  being  a  question  of  fact,  it  was  incumbent  on  the 
appellees  to  have  asked  for  an  instruction  as  to  its  effect,  if  believed  by 
the  jury.  2d.  That  the  usage  proved  is  insufiicient  to  exempt  the  trans- 
action from  usury.     3.  That  no  established  usage  is  proved  in  the  case. 

The  objection  of  the  plaintiff  in  error  is,  to  the  allowance  of  the  court 
to  the  plaintiff  below,  to  give  a  joint  and  several  note  in  evidence,  under  a 
power  of  attorney  authorizing  the  execution  of  a  joint  note  only.  The 
power  was  to  give  a  joint  note,  and  the  note  on  which  the  suit  was  brought 
was  a  joint  and  several  note.  In  2  Johns.  19,  it  is  decided,  that  an  authority 
to  give  a  note  of  a  particular  date,  is  not  an  authority  to  give  a  note  of  any 
other  date.  A  joint  note  is  not  the  same  as  a  joint  and  several  note  ;  on 
the  former,  one  writ  only  can  issue,  all  the  parties  must  be  sued  together ; 
bat  on  a  joint  and  several  note,  suit  may  be  brought  against  each  of  the 
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persons  who  are  parties  to  it.  This  is  material  as  to  oosts.  Another  matter 
for  consideration,  and  one  which  is  material,  is,  that  the  act  of  the  assem- 
bly of  Maryland  gives  a  right  to  contribution,  in  favor  of  those  who  are 
sureties,  from  co-sureties  ;  and  a  surety  paying  may  have  an  assignment  of 
the  judgment  when  he  pays  it.  This  makes  it  most  important  that  the 
power  of  attorney  should  be  strictly  pursued.  When  the  attorney  departs 
from  the  authority  given  to  him  by  his  principal,  although  for  his  benefit, 
his  acts  do  not  bind  the  principal.     7  Barn.  &  Ores.  278  ;  Ambl.  498. 

It  Was  argued  in  the  circuit  court,  that  the  word  "  several,"  in  a  power 
of  attorney,  may  be  rejected  as  surplusage,  and  the  joint  powers  given 
retained.  This  position  cannot  be  sustained.  Cited,  Sugden  on  Powers 
210  ;  to  show  how  important  and  essential,  an  adherence  to  forms  is  deemed. 
Admitting  that  the  execution  of  a  power  may  be  sustained,  where  there  is 
surplusage  in  the  terms  of  it,  yet  this  exists  only  when  the  acts  to  be  done, 
or  done  under  it,  are  divisible.  But  this  set-off  can  only  be  obtained  by 
the  aid  of  a  court  of  chancery.  In  this  case,  the  action  was  brought  on  the 
note,  as  ^^  joint  and  several."  Then  the  election  was  to  treat  the  note  as 
"joint  and  several  ;"  and  yet,  when  the  objection  was  made,  the  note  was 
set  up  as  a  joint  note.  A  power  of  attorney  to  three  persons  to  execute  the 
*qn7l  P^^®^^  granted,  cannot  be  executed  by  two.  An  authority  to  *do  a 
-I  thing  in  one  way,  cannot  be  performed  by  executing  it  in  another 
way.  The  note  should  not,  therefore,  have  been  given  in  evidence.  Cited, 
1  Pet.  29  ;  1  Roll.  Abr.  629,  L.  pi.  15. 

As  to  the  ratification  of  the  act  of  an  attorney,  by  the  receipt  of  the 
money,  and  its  appropriation  to  pay  a  prior  note  for  the  same  sum,  then 
due,  it  must  be  considered  as  not  having  been  the  act  of  the  defendant.  He 
was  absent,  and  ignorant  of  the  transaction.  It  may  be  said,  that  there  was 
evidence  to  support  the  money  counts  in  the  declaration.  But  this  cannot 
affect  the  right  of  the  plaintiff  to  have  the  judgment  of  the  circuit  court 
reversed.     Cited,  Greenleafy.  Birth^  5  Pet.  135. 

The  counsel  was  proceeding  to  argue  the  question  of  usury,  raised  by  the 
second  bill  of  exceptions  ;  but  the  court  would  not  permit  the  argument 
the  point  being  considered  settled. 

Caxey  tor  the  defendant : — ^The  discounting  of  the  note  by  the  bank  was 
a  continuation  of  a  former  loan.  Cited,  Barry  v.  FoyleSy  1  Pet.  310 ;  Minor 
V.  Mechanics'*  Bank  of  Alexafidria,  Ibid.  47.  If  parties  to  a  joint  note 
are  sued  severally,  they  should  plead  the  matter  in  abatement.  It  is  not 
regular  to  make  the  objection  under  a  plea  to  the  general  issue.  But  the 
verdict  of  the  jury  was  upon  the  whole  matter ;  and  the  evidence  given  was 
legal,  and  sufficient  to  sustain  the  money  counts  in  the  declaration. 

Brent  stated,  that  the  object  of  the  plaintiff  in  error  was  to  get  rid  of 
the  verdict  for  $6000.  He  is  perfectly  willing  to  pay  his  portion  of  the 
debt. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — This  case  comes 
up  on  a  writ  of  error  to  the  circuit  court  of  the  United  States  for  the  district 
of  Columbia,  in  the  county  of  Washington.  It  is  an  action  of  ctssumpsity  upon 
a  promissory  note,  purporting  to  have  been  made  by  the  defendant,  and 
Richard  M.  Johnson  and  P.  H.  Pope,  by  their  attorney,  George  Thomas  ; 
the  note  bearing  date  the  16th  of  February  1837  ;  by  which  the  makers, 
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jointly  and  Beverally,  promise  to  pay  to  the  president  and  directors  of  the 
Bank  of  the  Metropolis,  or  order,  sixty  days  after  date,  the  sum  of  $5000. 
The  declaration  also  contains  the  common  money  counts  :  and  upon  the  trial 
of  the  cause,  the  plaintiffs  offered  in  evidence,  to  sustain  the  action,  sundry 
matters  set  out  in  the  following  bill  of  exceptions  :  , 

On  the  trial  of  this  cause  the  plaintiffs,  to  sustain  the  action  on  their  part, 
proved,  by  a  competent  witness,  that  on  the  27th  March  *1834,  the   j.^ 
said  defendant,  with  Richard  M.  Johnson  and  P.  H.  Pope,  executed   t  ^^^ 
their  joint  and  several  note  as  follows  : — 

"$6000.  Washington  City,  March  27th,  1834. 

**  Four  months  after  date,  we  jointly  and  severally  promise  to  pay  to  the 
President,  Directors  and  Co.  of  the  Bank  of  the  Metropolis,  or  order,  five 
thousand  dollars,  without  defalcation^  value  received,  payable  at  said  bank. 

Bh.  M.  Johnson, 

T.   P.   MOOBE. 
P.    H.    POPB.'' 

And  on  the  same  day,  by  their  checks,  drew  from  the  said  plaintiffs  the 
proceeds  thereof,  which  had  been  carried  to  their  credit : — 

«  Washington  City,  March  27th,  1834. 
**  Cashier  of  the  Bank   of  the  Metropolis,  pay  to  bearer  forty-eight 
hundred  and  ninety-six  67-100  dollars.  P.  H.  Popb, 

Bh.  M.  Johnson, 
T.  P.  Moobb/' 

That  said  note  was  not  paid  at  maturity,  but  lay  over  unpaid,  until  the 
80th  January  1836,  when  it  was  cancelled  ;  that  on  the  30th  day  of  January 
1836,  the  said  parties  executed  and  delivered  to  the  said  plaintiffs  their 
promissory  note,  as  follows  : 

**  Six  months  after  date,  we  jointly  and  severally  promise  to  pay  to  the 
president  ^ud  directors  of  the  Bank  of  the  Metropolis,  or  order,  five 
thousand  dollars,  without  defalcation,  value  received,  this  30th  day  of 
January  1836.  Bh.  M.  Johnson, 

$6000.  P.  H.  PoPB, 

T.    P.   MOOBB." 

"  Cr.  of  B.  M.  Johnson,  and  others,  to  renew  a  note  of  same  amount.'' 

Which  was  discounted  by  said  plaintiffs,  and  the  proceeds  thereof  car- 
ried to  the  credit  of  said  makers,  and  the  interest  in  arrears  paid.  That  on 
the  29th  of  February  1836,  the  said  parties  executed  and  delivered  to  George 
Thomas,  at  that  time  cashier  of  said  Bank  of  the  Metropolis,  a  power  of 
attorney,  in  the  words  and  figures  following,  that  is  to  say  : 

'*  Whereas,  we  have  a  joint  and  several  note  of  hand  discounted  in  the 
Bank  of  the  Metropolis  :  Now,  known  all  men  by  these  presents,  that  we, 
Bichard  M.  Johnson,  Thomas  P.  Moore  and  P.  H.  Pope,  all  of  the  state 
of  Kentucky,  do  hereby  nominate,  constitute  and  appoint  George  Thomas,  of 
the  city  of  Washington,  our  true  and  lawful  attorney  in  fact,  and  by  these 
presents  do  authorize  and  empower  him,  for  us,  and  in  our  names,  to  sign 
our  joint  note  to  the  president  and  directors  of  the  *Bank  of  the  r^g^g 
Metropolis,  for  five  thousand  dollars,  for  our  accommodation*  and  the  ^ 
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same  to  renew,  from  time  to  time,  as  it  may  become  dae,  for  the  whole  or 
any  part  thereof  ;  hereby  ratifying  and  confirming  all  and  every  the  act  and 
acts  of  our  said  attorney,  in  and  about  the  premises,  so  long  as  the  bank 
shall  continne  the  accommodation  to  us.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals,  at  the  city  of  Washington,  the  29th  day  of 
February  1836. 

^'  District  of  Columbia,  Washington  County,  to  wit :  On  this  29th 
day  of  February,  in  the  year  1836,  personally  appeared  Richard  M.  Johnson, 
P.  H.  Pope  and  T.  P.  Moore,  before  me,  the  subscriber,  a  justice  of  the 
peace  in  and  for  the  county  aforesaid,  and  acknowledged  the  above  power  of 
attorney  to  be  their  act  and  deed,  for  the  purposes  mentioned  therein. 

Sam'l  Stettinius,  J.  Peace." 

Which  said  power  of  attorney  was  given  for  the  single  purpose  of  acting 
for  said  parties  in  relation  to  said  last-mentioned  note  and  the  renewal 
thereof ;  and  that  the  said  Qeorge  Thomas,  professing  to  act  by  virtue  of 
said  power  of  attoimey,  under  said  power  of  attorney  made  and  executed 
the  note  mentioned  and  described  in  the  declaration,  to  wit : 

«  $6000.  Washington,  16th  Feb.  1837.  • 

'<  Sixty  days  after  date,  we  jointly  and  severally  promise  to  pay  the 
president  and  directors  of  the  Bank  of  the  Metropolis,  or  order,  at  the  said 
bank,  five  thousand  dollars,  for  value  received. 

RiCHASD  M.  Johnson,  Thos.  P.  Moobb,  P.  H.  Pope, 

By  their  attorney,  Qbo.  Thomas." 

That  the  same  was  then  discounted  by  said  bank,  the  proceeds  carried  to 
the  credit  of  the  said  makers,  and  the  arrears  of  interest  upon  the  former 
and  last  preceding  note,  together  with  the  discount  of  this  note,  paid  and 
credited  on  said  account,  and  the  said  note  dated  30th  January  1836,  was 
cancelled,  but  witness  does  not  recollect  by  what  person  said  interest  or  dis- 
count was  paid.  To  the  admissibility  of  which  notes,  or  any  of  them,  or 
any  matter  above  stated  in  evidence,  the  defendant  objected  ;  but  the  court 
overruled  the  objection,  and  permitted  all  of  said  notes,  and  the  proceedings 
in  regard  to  them,  and  the  matters  stated,  to  be  given  in  evidence  to  the 
jury.     To  which  opinion  of  the  court,  the  defendant  excepted. 

There  was  another  bill  of  exceptions  taken  at  the  trial,  growing  out  of 
the  refusal  of  the  court  to  give  certain  inptructions  prayed,  touching  the 
alleged  usury  in  the  note,  by  reason  of  the  interest  having  been  taken  in 
advance  on  discounting  the  note.  But  it  is  unnecessary  to  notice  these 
instructions.  For  all  exceptions  on  this  account  were  abandoned  at  the 
argument,  as  raising  a  question  too  well  settled  to  be  now  drawn  into  dis- 
*3101  ^^^^^^°'  ^^^  ^^^^  prayer  contained  *in  this  bill  of  exception,  which 
^  raised  the  question  whether  the  power  of  attorney  given  to  Gkorge 
Thomas  authorized  him  to  sign  the  note  upon  which  this  suit  is  brought, 
will  be  noticed  under  the  first  bill  of  exceptions,  where  the  power  is  set  out 
at  length,  so  far  as  is  necessary  for  the  decision  of  this  case  ;  so  that  the 
second  bill  of  exceptions  may  be  laid  entirely  out  of  view. 

The  general  questions  arising  under  the  first  bill  of  exceptions  are, 
whether  the  evidence  offered  was  admissible,  and  if  so,  whether  it  was  suffi- 
cient to  maintain  the  action,  either  upon  the  count  on  the  note  signed  by 
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George  Thomas,  or  on  the  money  counts.  The  exception  was  taken,  after 
the  evidence  had  been  given  (without  objection),  to  the  whole  matter  stated, 
in  the  exception ;  and  if  any  part  of  it  was  admissible,  the  objection  was 
properly  overruled.  It  is  the  duty  of  a  party  taking  exception  to  the  admis- 
sibility of  evidence,  to  point  out  the  part  excepted  to,  when  the  *  idence 
consists  of  a  number  of  particulars,  so  thai  the  attentation  of  the  court  may 
be  drawn  to  the  particular  objection.  The  objection  here  taken,  was,  in  the 
broadest  possible  manner,  to  all  the  matter  stated  in  the  bill  of  exceptions. 
That  some  part  of  this  evidence  was  admissible  under  the  money  counts, 
cannot  be  doubted.  One  of  the  notes  to  which  the  objection  extended,  is 
the  one  upon  which  the  first  count  in  the  declaration  is  founded.  And 
whether  that  was  admissible  or  not,  depends  upon  the  power  of  attorney  to 
George  Thomas,  set  out  in  the  exception,  under  and  by  virtue  of  which  he 
made  the  note  in  question. 

That  power,  it  will  be  seen,  authorized  him  to  sign  a  joint  note  ;  whereas, 
the  one  he  gave  was  a  joint  and  several  note.  If  it  was  necessary  to  decide 
this  question,  in  order  to  maintain  the  action,  it  may  well  be  questioned, 
whether  the  power  did  not  authorize  the  making  a  joint  and  several  note. 
There  is  some  diversity  of  opinion  on  the  bench  upon  that  point.  The  object 
of  the  power,  as  appears  upon  its  face,  clearly  was,  to  make  a  note  as 
the  renewal  of  a  joint  and  several  note,  which  the  parties  had  running  in  the 
bank.  It  recites  as  follows  :  "  Whereas,  we  have  a  joint  and  several  note 
of  hand  discounted  in  the  Bank  of  the  Metropolis,''  and  then  proceeds  to 
empower  George  Thomas  to  renew  the  same,  from  time  to  time,  as  it  fell 
due.  But  there  may  have  existed  some  reason  why  they  preferred  chang- 
ing the  form,  by  giving  a  joint  instead  of  a  joint  and  several  note.  The 
power  is  certainly  no(  strictly  pursued,  though  probably  according  to  the 
intention  of  the  parties.  But  as  the  cause  does  not  turn  entirely  on  this 
point,  we  pass  it  by.  The  action  is  clearly  maintainable  on  the  money  counts. 
If  the  note  was  properly  given  under  the  power,  it  was  admissible  under  the 
first  count,  or  under  the  money  counts.  If  signed  by  the  attorney,  without 
sufficient  authority,  it  was  void,  and  to  be  laid  out  of  view,  and  the  cause 
stands  upon  the  other  evidence  given  at  the  trial ;  which  shows  the  original 
loan  by  the  bank,  to  Richard  M.  Johnson,  T.  P.  Moore  and  P.  H.  Pope, 
upon  their  note,  dated  27  th  March  1834,  by  which  they  jointly  and  severally 
promised  to  pay  the  bank  $5000,  *in  four  months  after  date.  By  r*Q2i 
their  joint  check,  of  the  same  date,  they  drew  out  of  the  bank  * 
$4896.67,  the  proceeds  of  the  note,  deducting  the  discount.  That  note  not 
being  paid,  another  joint  and  several  note  was  given  by  them,  bearing  date 
the  dOth  of  January  1836,  for  $5000,  payable  six  months  after  date  ;  which 
was  discounted  by  the  bank,  and  the  proceeds  carried  to  the  credit  of  the 
makers,  deducting  the  discount  and  arrears  of  interest.  And  the  power  of 
attorney  was  afterwards  given  to  George  Thomas,  authorizing  him  to  make 
another  note,  as  a  renewal  of  the  one  last  mentioned ;  and  under  which 
authority,  he  made  the  note  now  in  question,  which  was  discounted,  and  the 
proceeds  carried  to  the  credit  of  the  makers  ;  and  the  arrears  of  interest  on 
the  note  then  in  bank,  and  the  discount  upon  the  note  now  in  question,  was 
paid,  and  credited  in  account  with  the  makers,  and  the  note  of  30th  of 
January  1836,  was  cancelled.  This  evidence  is  amply  sufficient  to  show, 
$5000  was  originally  advanced  to  the  makers  of  these  notes,  and  that  upon 

269 


311  SUPREME  COURT  [Jwi'y 

McElmojle  v.  Cohen. 

the  several  renewals,  tbey  have  been  credited  with  the  proceeds,  and  all  the 
notes  given  up  and  cancelled,  without  payment  in  any  way,  except  by 
the  note  made  by  George  Thomas,  under  the  power  of  attorney  ;  and  if  that 
note  is  void,  the  bank  is  without  a  remedy,  except  upon  the  money  counts, 
to  recover  the  money  paid  upon  the  check  of  P.  H.  Pope,  R.  M.  Johnson 
and  T.  P.  Moore.  This  money  has  gone  to  the  joint  use  of  the  three,  who 
might  all  have  been  joined  in  the  action.  But  if  any  objection  could  be 
made  to  the  suit  against  Moore  alone,  by  reason  of  the  non-joinder  of  the 
other  two,  it  should  have  been  pleaded  in  abatement,  and  cannot  be  taken 
advantage  of  upon  the  general  issue.  This  is  a  well-settled  rule  in  pleading  ; 
and  is  fully  recognised  by  this  court,  in  the  case  of  Barry  v.  FoyleSy  1  Pet. 
816.     The  judgment  of  the  court  below  is  accordingly  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  circuit  court,  in  this  cause,  be  and  the  same  is  hereby 
affirmed,  with  costs  and  damages  at  the  rate  of  six  per  centum  per  annum. 


*812]    *WiLLiAM  MoElmoylk,  for  the  use  of  Isaac  S.  Bailby,  v.  John 
J.  Cohen,  Administrator  of  Levy  FLOBENgs. 

ConstU/atianal  Icm. — Judgments  of  courts  of  other  states. — Statutes  of 

limitation. 

Although  a  judgment  in  the  court  of  a  state  is  not  to  be  regarded  in  the  courts  of  her  sister 
statea  as  a  foreign  judgment,  or  as  merely  primd  facie  evidence  of  a  debt,  to  sustain  an  action 
of  debt  upon  the  judgment,  it  is  to  be  considered  only  distinguishable  from  a  foreign  judg- 
ment in  this  ;  that  by  the  first  section  of  the  fourth  article  of  the  constitution,  and  by  the  act 
of  May  26th,  1790,  g  1,  the  judgment  is  conclusive  on  the  merits,  to  which  full  faith  and 
credit  shall  be  given,  when  authenticated  as  the  act  of  congress  has  prescribed. 

When  the  constitution  declares  that  full  faith  and  credit  shall  be  given  in  each  state  to  the  pub- 
lic acts,  recot  ds  and  judicial  proceedings  of  every  other  state,  and  provides  that  congress  may 
by  general  laws  prescribe  the  manner  in  which  such  acts,  records  and  proceedings  shall  be 
proved,  and  the  eifect  thereof,  the  latter  clause,  as  it  relates  to  judgments,  was  intended  to 
provide  the  means  of  giving  to  them  the  conclusiveness  of  judgments  upon  the  merits,  wben  it 
is  sought  to  carry  them  into  judgments,  by  suits  in  the  tribunals  of  another  state.  The  authen- 
ticity of  the  judgment,  and  its  effect,  depend  upon  the  law  made  in  pursuance  of  the  constitu- 
tion ;  the  faith  and  credit  due  to  it  as  the  judicial  proceeding  of  a  state,  is  given  by  the  con- 
stitution, independently  of  all  legislation. 

By  the  law  of  congress  of  May  26th,  1790,  the  judgment  is  made  a  debt  of  record,  not  examin- 
able upon  its  merits ;  but  it  does  not  carry  with  it  into  another  state,  the  efficacy  of  the  judg- 
ment upon  property,  or  upon  persons,  to  be  enforced  by  execution.  To  give  it  the  force  of  a 
judgment  in  another  state,  it  must  be  made  a  judgment  there,  and  oan  only  be  executed  in  the 
latter  as  its  laws  may  permit. 

The  plea  of  the  statute  of  limitations,  in  an  action  instituted  in  one  state  on  a  judgment  ob- 
tained in  another  state,  is  a  plea  to  the  remedy ;  and  consequently,  the  lex  fori  must  prevail  in 
such  a  suit. 

Prescription  is  a  thing  of  policy  growing  out  of  the  experience  of  its  necessity ;  and  the  time 
after  which  suits  or  actions  shall  be  barred,  has  been,  from  a  remote  antiquity,  fixed  by  evorj 
nation,  in  virtue  of  that  sovereignty  by  which  it  exercises  its  legislation  for  all  persons  and 
property  within  its  jurisdiction. 

There  is  no  constitutional  inhibition  on  the  states,  nor  any  clause  in  the  constitution,  from  which 
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it  can  be  even  plaasiblj  inferred,  that  the  states  may  not  legislate  upon  the  remedy,  in  suits  on 
the  judgments  of  other  states,  exclusive  of  all  interference  with  their  merits. 

A  suit  in  a  state  of  the  United  States,  on  a  judgment  obtained  in  the  courts  of  another  state 
most  be  brought  within  the  period  prescribed  by  the  local  law,  the  Uzfori^  or  the  suit  will  be 
barred.  The  statute  of  limitations  of  Georgia  can  be  pleaded  to  an  action  in  that  state, 
founded  upon  a  judgment  rendered  in  the  state  court  of  the  state  of  South  Carolina. ' 

In  the  payment  of  the  debts  of  a  testator,  or  intestate,  in  Georgia,  the  judgment  of  another 
state,  whatever  may  have  been  the  subject-matter  of  the  suit,  cannot  be  put  upon  the  footing 
of  judgmento  rendered  in  the  state ;  it  can  only  rank  as  a  simple-contract  debt,  in  the 
appropriation  of  the  asseta  of  the  estate  of  a  deceased  person  to  the  payment  of  debta. 

Cbstificate  of  Division  from  the  Circuit  Court  of  Georgia.  William 
McElmoyle,  a  citizen  of  the  state  of  South  Carolina,  suing  for  the  use  of 
Isaac  S.  Bailey,  also  a  citizen  of  that  state,  presented  a  petition,  in  1835,  to 
the  circuit  court  of  the  United  States  for  the  district  of  Georgia,  stating, 
that  Levy  Florence  had  died  intestate  ;  and  having  before  his  death  resided 
in  the  state  of  South  Carolina,  he  had  obtained  a  judgment  against  him  in 
the  court  of  common  pleas  for  the  city  of  Charleston,  for  $9687,  on  a  prom- 
issory note,  on  the  16th  day  of  February  1822,  which  remained  *un-  ^^ 
satisfied  ;  an  exemplification  of  which  judgment  in  due  form  was 
exhibited  to  the  court  with  the  petition. 

The  defendant,  a  citizen  of  Georgia,  to  which  state  Levy  Florence 
removed,  after  seven  years  from  the  rendition  of  the  judgment,  and  in 
which  state  he  resided  at  the  time  of  his  death,  pleaded  the  statute  of  limi- 
tations of  the  state  of  Georgia ;  which,  the  plea  alleged,  limited  such  actions 
to  five  years  from  the  cause  of  action  ;  and  he  afterwaids  pleaded  that 
there  was  no  statute  of  the  state  of  South  Carolina  which  limited  suits  upon 
judgments  therein  to  any  particular  time,  nor  was  there  any  statute  of 
limitations  in  that  state,  applicable  to  judgments,  but  that  a  statute  was 
passed  by  the  legislature  of  Georgia,  on  the  7th  day  of  December  1805, 
which  provided  and  declared,  that  all  actions  of  debts  on  judgments  obtained 
in  courts  other  than  the  courts  of  Georgia,  should  be  commenced  and  prose- 
cuted within  five  years  from  the  rendition  of  such  judgments,  and  not  after- 
wards ;  and  that  for  seven  years  after  the  rendition  of  the  judgment  on 
which  the  suit  is  brought.  Levy  Florence  was  a  resident  and  citizen  of  the 
state  of  Georgia,  and  no  suit  on  the  judgment  was  commenced  against  him, 
nor  for  two  years  after  the  defendant,  John  J.  Cohen,  had  been  the  duly 
qualified  administrator  of  the  said  Levy  Florence.  The  defendant,  for 
further  plea,  stated  that  he  had  not  funds  of  the  estate  of  Levy  Florence 
snflScient  to  pay  the  whole  of  the  judgment,  and  to  pay  the  other  debts 
claimed  as  due  from  the  estate. 

Upon  the  trial  of  the  cause,  the  following  questions  occurred,  upon  which 
the  opinions  of  the  judges  were  opposed  ;  and  the  same  were  certified  to  the 
supreme  court.  1st.  Whether  the  statute  of  limitations  of  Georgia 
can  be  pleaded  to  an  action  in  that  state,  founded  upon  a  judgment  rendered 
in  the  state  of  South  Carolina  ?  2d.  Whether  in  the  administration  of  assets 
in  Gkorgia,  a  judgment  rendered  in  South  Carolina,  upon  a  promissory  note, 
against  the  intestate,  when  in  life,  should  be  paid  in  preference  to  simple- 
ooDtraot  debts  ? 

1  Bank  of  AUOMina  «.  Dalton,  9  How.  622 :  Baoon  «.  Howard,  20  Id.  22 ;  Randolph  «.  King; 
SfioDdlOi. 
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The  case  was  submitted  to  the  court,  on  printed  arguments,  by  Long- 
Mreety  for  the  plaintiff ;  and  by  King^  for  the  defendant. 

Longstreety  for  the  plaintiff. — Two  quefttiona  are  raised  in  this  case : 
].  Can  the  statute  of  limitations  of  Georgia  be  pleaded  to  an  action  founded 
on  a  judgment  in  South  Carolina  ?  2.  If  it  cannot  be,  is  that  judgment  a 
<lebt  of  higher  dignity,  in  the  administration  of  assets  in  Oeorgia,  than 
a  simple-contract  debt  ?  Both  questions  seem  to  have  been  virtually  decided 
by  the  supreme  court  of  the  United  States. 

The  first  was  certainly  settled  by  the  case  of  Mills  v.  Duryee^  7  Cranch 
481.  It  was  there  ruled,  that  no  plea  could  be  urged  against  a  judgment 
^  ,  from  a  state  court,  duly  authenticated,  but  the  ♦plea  of  nul  tid 
J  record.  If  this  be  true,  it  is  but  changing  the  terms  of  the  same 
proposition,  to  say,  that  the  statute  of  limitations  cannot  be  pleaded  to  an 
action  founded  upon  such  a  judgment.  The  question  there  was,  as  it  is  here, 
a  question  of  pleading.  Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
court  in  that  case,  says,  "  Congress  have  declared  the  effect  of  the  record, 
by  declaring  what  faith  and  credit  shall  be  given  to  it.  It  remains  only, 
then,  to  inquire,  in  every  case,  what  is  the  effect  of  a  judgment  in  the  state 
where  it  is  rendered  ?  Let  us  make  the  inquiry,  and  the  answer  will  be 
found  in  the  concessions  of  the  parties,  that  the  effect  of  this  judgment,  in 
South  Carolina,  would  be  to  silence  the  plea  of  the  statute  of  limitations. 
The  doctrine  of  MilU  v.  Duryee  was  afterwards  confirmed  by  Hampton  v. 
McConneUy  3  Wheat.  234.  Mr.  Chief  Justice  Marshall  there  says,  "  The 
judgment  of  a  state  court  should  have  the  same  credit,  validity  and  effect, 
in  every  other  court  of  the  United  States,  which  it  had  in  the  state  where 
it  was  pronounced  ;  and  whatever  pleas  would  be  good  to  a  suit  thereon  in 
such  state,  and  none  others,  could  be  pleaded  in  any  other  court  in  the 
United  States."  Accordingly,  it  was  again  decided,  that  nil  debet  could  not 
be  pleaded  to  the  suit  then  in  question.  The  same  decision  had  been  long 
before  made  in  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania,  Armstrong  v.  Carson^s  Executors^  2  Dall.  302  ;  and  it  has 
been  repeated  by  the  judges  of  the  highest  courts  in  each  of  the  several 
states.  In  Morton  v.  Naylor^  1  Hill  (S.  C.)  439,  the  very  question  now 
before  the  court  was  adjudicated.  It  was  ruled  in  that  case,  that  the  stat- 
ute of  limitations  of  South  Carolina  was  not  a  good  plea  to  an  action  upon 
a  judgment  from  a  sister  state.  It  cannot  be  necessary  to  multiply  author-  ^ 
ities  upon  this  head. 

What,  then,  is  the  doctrine  of  these  oases?  It  is,  that  the  judgment  of 
a  state  court  carries  with  it  into  every  state  all  its  original  attributes, 
ene  gies  and  incidents ;  that  it  goes  forth  armed  with  the  powers  of  the 
court  that  pronounced  it,  and  clothed  with  the  authority  of  the  laws  under 
which  it  was  pronounced  ;  that  it  is  at  home,  whithersoever  it  goes,  through 
the  whole  length  and  breadth  of  the  Union  ;  that  in  relation  to  judicial 
proceedings,  the  states  are  not  foreign  to  each  other.  Less  than  this  cannot 
be  extracted  from  the  fourth  article,  first  section,  of  the  constitution,  and 
the  act  of  congress  made  in  pursuance  of  it.  By  that  article,  the  states 
reciprocally  pledged  themselves  to  each  other,  that  they  would  repose 
implicit  faith  in  the  records  of  every  state  ;  that  they  would  accredit  them, 
receive  them,  admit  them,  acknowledge  them  to  be  true.     Inhere  is  hardly  a 
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court  in  the  XJnion  (it  is  believed  not  one)  that  has  as  high  authority  as  this, 
I  for  pronouncing  its  own  judgments  conclusive.     The  states  have  generally 

k  contented  themselves  with  organizing  their  several  departments  of  govern- 

ment, allotting  to  each  its  respective  powers,  and  leaving  the  consequences 
of  this  '^'allotment  to  the  deductions  of  common  sense  or  common  r,^.^,- 
law.  Thus,  to  ascertain  the  force  and  effect  of  a  judgment  of  a  state  ^ 
court,  within  the  limits  of  that  state,  we  appeal  to  the  common  law  ;  and 
there  we  find,  that  such  a  judgment  imports  absolute  verity.  But  in  order 
to  ascertain  the  force  and  effect  of  judgment  of  one  state,  when  carried  into 
another,  we  appeal  to  the  lex  scripta — the  paramount  law  ;  and  there  we 
learn,  that  it  is  entitled  to  *'  full  faith  and  credit."  Are  these  terms  less 
comprehensive  or  less  impressive  than  "absolute  verity?"  Proceed  they 
from  a  fountain  less  sacred  ?  Is  it  possible,  then,  to  urge  anything  against 
such  judgments,  which  will  not  apply  with  equal  force  to  all  judgments? 

The  letter  of  the  constitution  is  not  more  pointed  to  the  purpose  of  this 
argument,  than  the  reason  and  spirit  of  it.  The  framers  of  that  instrument 
foresaw  that  there  would  be  a  perpetual  change  and  interchange  of  citizens 
between  the  several  states.  They  had  confederated  a  number  of  bodies 
politic  ;  they  had  secured  to  each  a  similar  form  of  government ;  they  had 
placed  over  all,  in  some  respects,  a  controlling,  and,  in  all  respects,  a  pro- 
tecting power.  They  had,  therefore,  sundered  some  of  the  strongest  ties 
that  bind  man  to  his  native  land,  and  left  him  free  to  choose  a  climate 
congenial  to  his  constitution,  and  an  occupation  suited  to  his  taste  or  habits, 
^  without  forfeiting  the  protection  of  his  own  laws.  To  have  incorporated  no 

j  provision  in  the  constitution  which  would  prevent  men,  thus  circumstanced, 

from  eluding  the  operation  of  a  judgment,  by  a  simple  change  of  residence, 
would  have  argued  a  blindness  in  the  sages  who  framed  that  instrument, 
that  might  be  better  imputed  to  any  other  body  of  men  that  ever  lived. 
And  if  they  have  done  no  more  than  authorize  suits  to  be  instituted  upon 
the  judgments  in  question,  subject  to  all  defences  that  might  have  been  set 
up  to  the  original  action,  the  fourth  article  and  first  section  of  the  constitu- 
tion is  but  a  deathless  memorial  of  their  folly  ;  for  all  this  might  have  been 
done,  and  would  have  been  done,  from  a  principle  of  comity  between  the 
states,  without  any  law  to  that  effect.  It  is  done  by  all  civilized  nations. 
If  they  have  only  authorized  suits  to  be  instituted  upon  such  judgments, 
leaving  it  with  the  states  to  regulate  the  defences  to  such  suits,  they  have 
done  no  more,  in  effect,  than  to  declare  that  suits  may  be  prosecuted  in  the 
several  states,  if  the  states  choose  to  permit  them  to  be  prosecuted.  Very 
different  the  conduct  of  those  profound  statesmen.  They  declared,  that 
**  full  faith  and  credit  should  be  given  in  each  state  to  the  records,  Ac,  of 
every  state."  To  obviate  all  difficulties,  the  constitution  proceeds  :  "  And 
oongresB  may,  by  general  laws,  prescribe  the  manner  in  which  such  acts, 
records  and  proceedings  shall  be  proved,  and  the  effect  thereof."  This 
makes  perfect  the  law  upon  this  subject.  Now,  no  one  can  withhold  from 
the  judgment  of  a  state  court  unlimited  credence,  without  violating  the 
constitution  ;  no  one  can  resist  its  operation,  without  becoming  instantane- 
ously impotent.  All  must  give  the  judgment  a  helping  hand,  to  the  accom- 
plishment of  its  ends  ;  and  those  who  will  not,  immediately  lose  all  power 
over  it,  and  *hither  it  comes,  to  more  impartial  guardians.  There  r^oi- 
can  be  no  impairing  its  force,  by  embarrassing  restrictions  and  limi-  *• 
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tations  ;  no  overriding  it  by  state  legislation  ;  no  degrading  it  by  lowering 
its  dignity,  or  elevating  the  character  of  conflicting  claims.  It  continaes 
unchangeably  the  same,  until  it  is  satisfied.  It  is,  therefore,  just  as  secure 
as  human  power  could  make  it ;  and  it  is  wonderful,  that  human  wisdom 
could  have  provided  for  it  such  admirable  safeguards. 

But  it  is  said,  that  the  states  may  prescribe  the  time  within  which  their 
own  judgments  shall  be  enforced  ;  and  surely,  they  may  do  as  much  in  rela- 
tion to  the  judgments  of  another  state.  And  to  this,  Gulick  v.  Loger^ 
1  Green  (N.  J.)  70,  and  Jones  v.  Hookas  Administrator ,  2  Rand.  303,  are 
cited.  A  glance  at  these  cases  will  satisfy  the  court,  that  neither  of  them  called 
for  a  serious  consideration  of  the  point  in  question.  The  plea  in  both  was 
obviously  unsustainable  in  point  of  fact ;  and  consequently,  it  became  un- 
necessary to  bestow  upon  it  grave  deliberation.  It  is  true,  that  the  judges 
in  both  say,  that  the  statute  of  the  state  in  which  the  suit  is  instituted  must 
control  the  plea ;  and  it  is  also  true,  that  the  suits  in  those  cases  were  both 
upon  judgments ;  but  the  manner  in  which  the  point  in  question  was  dis- 
posed of,  and  the  authorities  cited  to  it,  show  that  the  courts  had  given  it 
no  reflection. 

To  reason  from  the  power  of  a  state  over  the  judgments  of  its  own 
courts,  to  its  power  over  the  judgments  of  a  sister  state,  is  just  as  unsafe  as 
it  would  be,  to  reason  from  the  power  of  a  state  over  its  own  citizens,  to 
its  power  over  foreign  ministers  ;  from  its  power  of  taxation,  to  its  power 
of  laying  tonnage  duties ;  from  its  power  of  contracting,  to  its  power  of 
making  treaties.  In  short,  it  is  reasoning  from  a  retained  to  a  renounced 
power.  States  may  do  what  they  please  with  their  own  judgments ;  simply, 
because  they  have  retained  the  right  to  do  so.  They  cannot  do  the  same 
thing  with  judgments  of  the  sister  states,  because  they  have  relinquished 
the  right  to  do  so.  How  is  it  possible  to  reconcile  the  power  of  imposing 
terms  and  restrictions  upon  these  judgments  by  the  states,  with  the  power 
given  to  and  exercised  by  congress  of  determining  their  force  and  effect  in 
every  state  ?    They  are  absolutely  incompatible. 

Let  us  take  an  analogous  case,  in  which  we  will  not  be  so  apt  to  be  mis- 
led by  old  and  familiar  rules  of  pleading.  Congress  has  power  to  establish 
uniform  bankrupt  laws.  This  power  is  very  analogous  to  that  conferred  on 
congress  by  the  fourth  article,  first  section,  of  the  constitution.  The  one 
was  given  for  the  protection  of  the  debtor,  the  other  for  the  protection  of 
the  creditor ;  the  one  to  establish  a  uniform  rule  for  the  recovery  of  demands, 
the  other  to  establish  a  uniform  rule  for  resisting  demands  ;  and  both,  for 
having  a  general  law  that  all  could  know  and  understand.  If  congress 
should  exercise  its  power  of  regulating  bankruptcies,  the  analogy  would  be 
still  more  striking;  for  it  would  certainly  place  the  debtor  under  the  pro- 
tection of  some  judgment  or  decision  of  a  court,  or  of  commissioners,  the 
record  of  which  would  be  made  evidence  everywhere.  Now,  suppose  this 
♦aiTl  ^  ^®  done,  would  it  be  competent  for  *the  legislatures  of  the  several 
-■  states  to  place  the  bankrupt  under  terms,  in  pleading  his  discharge  ? 
To  this  question,  we  have  the  answer  of  this  court.  It  was  for  a  long  time 
doubted,  whether  the  mere  grant  to  congress  of  the  power  to  make  bank- 
rupt laws  did  not  exclude  the  states  from  the  exercise  of  any  power  over 
the  same  subject.  In  the  case  of  Green  v.  SarmientOj  3  W.  C.  C.  17,  Judge 
Washington  decided  that  it  did.    In  the  cases  of  Sturges  v.  Crowninahtdd^ 
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4  Wheat.  122,  and  Ogden  v.  Saunders^  12  Ibid.  218,  this  court  decided,  that 
it  did  not ;  but  with  more  diRsenting  voices  than  are  to  be  found  to  any 

^  decision  ever  made  by  this  court,  the  number  of  judges  considered.     But  in 

I  the  first  case,  the  counsel  on  both  sides  admitted,  and  in  the  last  two,  all 

the  judges  either  took  it  for  granted  or  expressly  declared,  that  if  congress 
had  legislated  upon  the  subject,  there  would  have  been  an  end  to  all  state 
legislation  upon  it.     It  is  asked,  where  is  the  difference  in  principle  between 

I  that  case  and  this  ? 

L  But  it  b  said,  that  the  plea  in  this  case  opposes  nothing  to  the  record. 

[  It  admits  the  original  validity  of  the  judgment,  but  says  that  by  presump- 

tion of  law  it  has  been  satisfied.  All  this,  the  plea  of  nil  debet  admitted,  in 
MiUa  V.  Duryee.  The  defendant  did  not  deny  that  a  judgment  had  been 
obtained  ;  that  it  had  been  fairly  obtained  ;  and  that  it  had  never  been 
satisfied  ;  but  he  contended,  that  it  had  lost  its  force,  by  his  change  of  resi- 
dence, as  it  is  said  this  has,  by  lapse  of  time.  But  this  court  overruled  the 
plea.  By  "presumption  of"  what  "  law"  is  the  judgment  satisfied  ?  The 
law  of  Georgia.  But  where  does  Georgia  get  the  authority  to  pass  a  law 
that  shall  in  any  manner  affect  a  judgment  of  South  Carolina?  She  con- 
fided this  authority  to  congress ;  and  congress  has  said,  that  the  law  of 
South  Carolina  shall  govern  it  everywhere.  It  is  idle,  therefore,  to  argue 
from  the  harmony  of  two  laws,  one  of  which  can  have  no  operation,  whether 
good  or  bad. 

Again,  it  is  answered,  that  the  argument  would  make  it  the  duty  of  the 
courts  of  Georgia  to  issue  execution  upon  the  judgments  of  South  Carolina  ; 
would  give  them  a  lien  upon  property  in  Georgia  ;  and  would  require 
administrators  to  distribute  intestates'  effects,  according  to  the  laws  of 
South  Carolina.  As  to  the  first  branch  of  the  objection,  it  has  been  answered 
by  this  court  in  MUU  v.  Duryee,  As  to  the  second  :  a  judgment  which 
binds  property  in  South  Carolina,  ought  to  bind  it  everywhere.  It  is  thought 
the  law  of  congress  goes  thus  far.  Why  do  mortgages  made  in  one  state, 
bind  property  in  another  ?  Because  the  lex  loci  governs  the  contract,  and 
the  states  cannot  impair  the  obligation  of  contracts.  Why  should  not  judg- 
ments bind  property  in  like  manner  ?  Because  the  lex  loci  (under  the  act  of 
congress)  governs  judgments,  and  the  states  cannot  impair  their  force.  As 
to  the  third  :  the  argument  leads  to  no  such  conclusion.  Giving  *to  r^to,^ 
the  judgment  the  same  force  and  effect  which  it  would  have  in  South  *- 
Carolina,  does  not  involve  the  consequence  that  the  statute  of  distributions 
of  that  state  must  be  executed  in  Georgia,  for  several  reasons.  1.  That 
statute  could  operate  only  on  effects  of  a  deceased  person  ;  and  Florence 
was  in  life,  while  he  remained  in  South  Carolina.  It  could  apply  .only  to  the 
effects  of  one  who  died  in  South  Carolina  ;  it  could  operate  only  upon  the 
administrator  appointed  in  that  state.  2.  The  judgment  could  claim  no 
priority  in  the  order  of  payment  by  Florence's  administrator,  because 
Florence  was  not  dead  when  the  judgment  was  obtained.  3.  The  order  of 
distribution  is  not  an  effect  of  the  judgment,  but  is  the  result  of  an  inde- 
pendent provision  of  law  ;  which  might,  or  might  not,  benefit  the  judgment- 
creditor  upon  the  contingency  of  the  debtor's  dying  before  the  judg- 
ment was  satisfied. 

It  is  not  disputed,  that  as  a  general  rule,  the  validity  of  pleas  is  to  be 
determined  by  the  law  of  the  place  where  the  suit  is  brought,  and  not  by 

275 


818  SUPREME  COURT  [Jan'y 

McKlmojle  v.  Coben. 

the  lavr  of  the  place  where  the  actioD  originated.  Bat  in  this  instance,  the 
state  of  Oeorgia  has  surrendered  her  right  to  control  the  pleadings  to  con- 
gress, who  have  forbidden  the  plea  here  urged.  The  law  of  congress  is, 
therefore,  the  law  of  the  place  where  the  suit  is  instituted. 

If  all  the  courts  of  the  United  States  are  bound  to  consider  a  judgment 
in  one  state  as  conclusive  in  every  other  ;  if,  before  all  courts  of  justice  in 
the  Union,  such  a  judgment  is  a  domestic  judgment,  and  nothing  will  be 
beard  against  it  which  goes  to  divest  it  of  that  character  ;  surely,  an  exec- 
utor or  administrator  will  not  be  permitted  to  degrade  it.  The  cases 
referred  to  have  been  generally  considered  as  putting  jugdments  in  one  state 
upon  a  footing  with  judgments  in  every  other  ;  as  transforming  them,  in 
other  words,  into  domestic  judgments.  3  Story's  Com.  609.  Story's  Confl, 
Laws  609.  Clarke's  Admmistrator  v.  I>ay,  2  Leigh  172  ;  W^man  v. 
Mitchell,  1  Cow.  319.  Are  they  domestic  judgments  for  one  purpose,  and 
not  for  another  ?  Domestic  judgments  in  court,  and  foreign  judgments  out 
of  court  ? 

In  England,  debts  take  rank,  in  the  course  of  administration,  according 
to  the  character  which  the  courts  of  justice  give  them.  Thus,  in  Walker  v. 
watery  1  Doug.  1,  and  I>uplein  v.  De  Roven,  2  Vern.  640,  it  was  determined, 
that  foreign  judgments  were  merely  simple-contract  debts.  Accordingly, 
Williams  cites  these  authorities  to  show  that  they  are  to  be  so  considered 
in  the  coui*se  of  administration.  2  Williams'  Ex.  658.  The  supreme  court 
have  decided,  that  a  judgment  in  one  state,  is  to  be  considered  as  a  domestic 
judgment  in  every  other.  May  not  this  authority  be  appealed  to,  to  show 
what  is  its  rank  in  the  order  of  administration  ?  Had  the  legislature  of 
Georgia  expressly  declared,  that  judgments  in  the  sister  states  should,  to  all 
intents  and  purposes,  be  considered  as  domestic  judgments,  there  can  be  no 
doubt,  that  they  would  then  be  admitted  upon  a  parity  with  domestic  judg- 
ments in  the  distribution  of  assets.  But  Georgia  has  confided  to  congress 
♦qiQl  ^^^  power  of  *making  this  declaration,  and  congress  has  made  it. 
^  Must  not  the  consequences  be  the  same  ? 

By  the  laws  of  Georgia,  debts  of  a  deceased  person  are  to  be  paid  in  the 
following  order  :  Debts  due  by  him  as  executor,  administrator  or  guardian 
(Prince,  Dig.  p.  161  g  6)  ;  funeral  expenses,  and  other  expenses  of  last  sickness 
(Ibid.  167)  ;  charges  of  probate,  or  letters  of  administration  ;  judgments, 
mortgages  and  executions,  the  eldest  first ;  rent,  bonds,  and  other  obliga- 
tions ;  and  lastly,  open  accounts.  Promissory  notes  are  not  mentioned  in 
these  acts  ;  but  the  act  of  1799  (Prince  211),  declares,  that  "all  bonds  and 
other  specialties  and  promissory  notes,  and  other  liquidated  demands,  cbc, 
whether  for  money  or  other  thing,  shall  be  of  equal  dignity,  and  shall  be 
negotiable  by  indorsement,"  Ac.  The  judges  of  the  state  of  Georgia  have 
held,  without  a  dissenting  voice,  it  is  believed,  that  this  act  places  promis- 
sory notes  on  a  footing  with  bonds  and  other  specialties,  in  the  order  of 
distribution.  The  term  "equal  dignity"  could  not  be  satisfied  without  such 
a  decision.  Now,  the  record  in  this  case  shows,  and  the  case  stated  shows, 
that  the  judgment  here  sued  on  was  founded  on  a  promissory  note.  Were 
the  note  here  then  alone,  it  would  be  considered  a  debt  by  specialty.  And 
can  it  be  possible,  that  it  is  degraded,  by  being  carried  into  judgment  ?  If 
the  judgment  be  considered  only  a  simple-contract  debt,  this  follows  as  a 
necessary  consequence. 
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The  note,  as  has  been  often  ruled,  has  been  extinguished  by  the  judg- 
ment.    It  would  be  a  good  defence  to  a  suit  upon  it,  that  a  judgment  has 

I  been  rendered  upon  it  in  South  Carolina.     Hughes  v.  Blake,  I  Mason  516  ; 

►  Green  v.  Sarmiento,  3  W.  CO.  17  ;  Pet.  C.  C.  74  ;  Meld  v.  Gibbs,  Ibid. 

166  ;  DenUon  v.  Hydey  6  Conn.  608.  These  decisions  pre-suppose  the 
jadgmeut  to  be  of  higher  dignity  than  the  note  ;  but  if,  as  is  contended, 
the  judgment  actually  degrades  the  note,  the  position  of  the  plaintiff  is 
peculiarly  unfortunate.     His  note  is  placed  for  ever  beyond  his  reach,  and 

I  his  dignified  judgment  is  worthless.   In  Toller's  Law  of  Executors  (4th  Am. 

!^  Edit,  with  notes  by  Ingraham)  262,  there  is  a  note  of  a  case  in  point,  to  this 

I  question,  though  no  reference  can  be  made  to  the  book  that  contains  it ; 

indeed,  it  seems  doubtful  from  the  note  to  the  case,  whether  it  has  ever  been 
reported.  There  it  was  held,  that  judgments  of  a  sister  state  stand  upon  a 
footing  with  judgments  in  Pennsylvania,  in  the  course  of  administration. 
In  Andrews  v.  Montgomery ,  19  Johns.  162,  it  was  ruled,  that  assumpsit 
would  not  lie  in  one  state,  upon  a  judgment  in  another,  bt  cause  such  a  judg- 
ment is  not  a  simple-contract  debt,  but  a  debt  of  record.  Here,  the  question 
is  settled  in  terms,  but  not  more  effectually  in  principle,  than  by  the  decis- 
ions of  the  supreme  court  already  cited.  It  can  hardly  be  considered  as  set- 
tled, even  in  England,  that  a  foreign  judgment  is  not  conclusive  between  the 
parties  to  it  and  privies.  Martin  v.  Nichols,  3  Simons  453,  and  note  to  that 
case  ;  Story's  Confl.  Laws  506. 

*To  have  one  rule  of  pleading  for  citizens  of  Georgia,  and  another  ^ 

^  for  citizens  of  other  states  ;  to  give  creditors  of  the  state  an  ad  van-  ^ 

^  tage  over  creditors  of  another  state  in  the  distribution  of  assets,  is  to  violate 

'  the  second  section  of  the  4th  article  of  the  constitution,  which  declares  that 
'^  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states."  "The  intention  of  this  clause  was  to  con- 
fer on  the  citizens  of  each  state  a  general  citizenship  ;  and  to  communicate 
all  the  privileges  and  immunities  which  the  citizens  of  the  same  state  would 

I  be  entitled  to  under  like  circumstances."     3  Story's  Com.  675. 

Sing,  for  the  defendant : — ^The  plaintiff's  counsel  evidently  mistakes  the 
force  and  application  of  the  authorities  upon  which  he  relies.  The  case  of 
Mills  V.  Duryee,  7  Cranch  481,  decided  nothing  but  a  question  of  pleading, 
which  depended  on  the  "faith  and  credit"  to  be  attached  to  the  judgment, 
as  evidence.  Nil  debet  was  a  bad  plea,  because  it  contradicted  the  record, 
against  which  nothing  could  be  averred.  The  defendant  did  owe,  unless 
be  could  avoid  the  debt  by  some  special  plea  perfectly  consistent  with  the 
original  debt.  The  plea  of  limitation  admits  the  truth  of  the  record. 
The  case  of  Hampton  v.  McConnell,  3  Wheat.  334,  is  only  a  short 
confirmance  of  the  principle  of  the  case  cited.  Though  the  language 
of  the  judge  is  more  general,  he  clearly  intended  to  decide  nothing  but  the 
case  before  him,  which  was  precisely  similar  to  Mills  v.  Duryee,  and 
^  involved  no  other  question  but  the  "  faith  and  credit"  due  to  the  judgment 

as  evidence,  which  decided  the  validity  of  the  plea.  The  case  in  2  Dallas  is 
a  similar  one  ;  and  though  the  authority  of  all  these  cases,  and  others  to  the 
same  point,  is  fully  admitted,  yel  their  application  to  this  case  is  denied. 
We  propose  to  make  no  issue  with  the  plaintiff  that  would  falsify  this  rec- 
ord.    We  give  to  that  all  the  faith  and  credit  to  which  it  is  entitled  in  the 
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courts  of  Carolina.  We  give  to  it  the  dignity  of  the  highest  record  proof. 
The  plaintiff  would  have  a  right  to  insist  on  the  same  favor  for  his  record, 
if  barred  with  limitation  laws  in  both  states. 

The  case  most  in  point,  cited  by  the  plaintiff,  is  that  of  Morton  v. 
NayloTy  1  Hill  (S.  C.)  439.  This  is  the  only  case  of  the  kind  to  be  found  ; 
and  its  authority  is  much  weakened,  from  the  fact,  that  the  point  decided 
(so  far  as  authority  in  this  case)  was  not  necessarily  before  the  court.  The 
only  question  there  was,  as  to  the  character  of  the  debt ;  on  that  depended 
the  appLcation  of  the  statute  of  limitations  of  South  Carolina  t )  it.  In 
giving  it  its  proper  dignity,  it  was  decided,  that  there  was  no  statute  of 
limita.ions  of  South  Carolina  which,  in  terms,  applied  to  it.  The  decision 
was  right  in  its  results,  but  too  general  in  its  reasoning  on  points  not  neces- 
sarily embraced  in  it.  The  judge  says,  "  it  would  seem,  that,  when  authen- 
ticated, a  recovery  in  another  state  should  be  regarded,  for  all  purposes  of 
evidence,  as  if  the  case  were  trying  in  the  court  where  the  judgment  was 
♦qoii  recovered."  But  when  the  *judge,  from  such  premises,  came  to  the 
-I  conclusion  that  no  defence  or  plea  could  be  insisted  on,  which  would 
not  have  been  good  in  the  state  where  the  judgment  was  rendered,  he  con- 
tradicted the  decision  in  4  McCord  278,  to  which  he  referred  with  approba- 
tion ;  a  great  variety  of  decisions  on  the  subject  of  lien,  distribution,  judg- 
ments of  discharge  under  local  insolvent  laws ;  and,  in  fact,  overturned  the 
fundamental  principles  governing  the  application  of  the  lex/ori,  not  only 
recognised  by  this  court,  but  in  the  tribunals  of  nearly  or  quite  all  the  states 
of  the  Union.  It  is  a  singular  fact,  that  after  this  broad  position  laid  down 
by  the  judge,  he  does  not  dissent  from  the  decision  in  4  McCord  ;  which  in 
the  distribution  of  assets,  places  such  judgments  on  a  footing  with  simple- 
contract  debts.  If,  after  a  distribution  on  such  principles,  the  defendant 
were  to  plead  plene  administravit  to  an  action  on  the  judgment,  would  the 
only  question  be,  whether  such  a  plea  would  be  good  in  the  courts  of  the 
state  where  the  judgment  was  rendered?  It  would  be  a  waste  of  time  to 
point  out,  by  references  and  illustrations,  wherein  the  broad  position, 
unnecessarily  assumed  in  this  case,  is  inconsistent  with  established  principles 
and  adjudged  cases.  Judge  Harper,  in  concurring,  showed  his  usual  saga- 
city, in  saying,  "  I  concur  in  the  result."  Under  the  judiciary  act  of  1789 
the  acts  of  limitations  of  the  several  states  form  a  rule  of  decision  in  this 
court  (3  Pet.  277),  and  the  statute  of  limitations  is  clearly  a  law  of  the 
forum.     Ibid.     And  Story's  Conflict  of  Laws,  468,  482,  Ac. 

In  the  case  of  the  Bank  of  the  United  States  v.  DonnaUy^  8  Pet.  372, 
the  court  says  ;  "  Remedies  are  to  be  governed  by  the  laws  of  the  country 
where  the  suit  is  brought."  "  The  nature,  validity,  Ac,  of  the  contract 
may  be  admitted  to  be  the  same  in  both  states ;  but  the  mode  by  which  the 
remedy  is  to  be  pursued,  and  the  time  within  which  to  be  brought,  may 
essentially  differ."  "  The  laws  of  Virginia  must  govern  the  limitation  of 
suits  in  its  own  courts."  The  same  principle  is  established  and  enforced 
with  much  clearness  by  the  court,  in  2  Mass.  84,  and  17  Ibid.  55  ;  where  it 
is  shown,  that  the  encroachment  upon  the  lex  fori  insisted  on,  is  altogether 
inconsistent  with  the  necessity  and  convenience  of  every  state,  in  controll- 
ing remedies  in  its  own  courts.  It  is  there  decided,  that  though  the  statute 
of  limitations  of  New  York,  where  the  parties  resided,  and  where  the  debt 
was  contracted,  had  barred  the  remedy,  yet,  when  resort  was  made  to  the 
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courts  of  MassacbasettSy  the  statutes  of  the  latter  state  govern  the  remedy. 
Here,  the  remedy  is  enlarged  by  a  change  ;  in  other  cases,  it  may  be  con- 
tracted :  but  no  other  principle  can  be  admitted,  ''  otherwise  great  confusion 
and  irregularity  would  be  introduced  in  judicial  proceedings,"  as  properly 
remarked  by  Mr.  Chief  Justice  Pabksb,  in  13  Mass.  4. 

It  was  never  the  intention,  nor,  fairly  interpreted,  is  it  the  effect  of  the 
constitution,  materially  to  interfere  with  the  essential  attributes  *of  r^qoo 
the  lex  fori,  so  necessary  to  the  administration  of  justice  in  every  ■- 
state.  By  one  clause,  no  law  can  be  passed  impairing  the  obligation  of  con- 
tracts ;  yet,  if  the  validity  of  the  contract  be  recognised,  according  to  a  fair 
interpretation  of  it,  the  good  faith  intended  to  be  enforced  by  this  clause  is 
secured  ;  and  an  act  of  limitation  of  the  state  where  the  action  is  brought, 
governs  the  remedy,  though  in  that  state  the  obligation,  in  one  sense,  may 
be  much  impaired  by  it ;  so  the  benefits  of  the  clause  securing  full  faith 
and  credit  in  each  state,  to  the  records  of  every  other  state,  are  fully 
enforced,  when  we  admit  them  as  incontrovertibly  true,  or  allow  them  to 
sustain  all  the  averments  proved  by  them  in  the  courts  where  obtained. 
This  may  be  done,  without  infringing  upon  the  right  of  every  state  to  regu- 
late the  remedy  by  any  limitations,  not  inconsistent  with  this  deference  for 
the  record  of  a  sister  state. 

There  can  be  no  difference  whatever  in  the  application  of  the  lex 
fori  to  actions  brought  on  judgments,  and  actions  brought  on  any 
other  demand,  except  upon  the  mere  question  of  proof.  The  rec- 
ord proves  itself,  instead  of  requiring  other  aids  to  verify  it;  but 
when  thus  established,  the  state  in  which  a  remedy  is  pursued  on  it,  is 
released  from  all  further  constitutional  obligation  to  respect  it,  and  the  lex 
fori  fully  applies  to  it.  Accordingly,  in  Otdick  v.  Lodges^  1  Green  (N.  J.) 
70,  in  an  action  upon  a  judgment  obtained  in  Pennsylvania,  Justice  Ewing 
says,  ^'  We  need  make  no  inquiry  into  the  rules  for  the  limitation  of  actions 
in  the  state  of  Pennsylvania,  where  this  judgment  was  obtained,  since  rem- 
edies are  to  be  pursued,"  etc.  Yet  this  judge  sustained  throughout  the  de- 
cisions cited  by  the  plaintiff's  counsel,  that  the  judgment  was  conclusive  of 
everything  verified  by  it.  In  the  case  of  Jones  v.  Hookas  Administrator y 
2  Rand.  :^03,  the  court  of  appeals  of  Virginia  held,  that,  in  action  of  debt 
on  a  judgment  obtained  in  North  Carolina,  the  statute  of  limitations  of 
North  Carolina  was  no  bar  ;  but  that  the  act  of  limitation  of  Virginia,  if 
applicable,  governed  the  remedy.  The  case  receives  additional  weight  by 
being  cited  with  approbation  by  the  court,  in  the  case  of  the  United  States 
Bank  v.  DonnaUy^  above  cited. 

It  cannot  be  necessary  to  pursue  this  branch  of  the  subject.  The  doc- 
trines of  the  plaintiff's  counsel  would  truly  introduce  '^  confusion  and 
irregularity  into  judicial  proceedings,"  altogether  intolerable,  and  force 
upon  the  state  courts  as  many  different  measures  Hi  justice  as  there  are  states 
in  the  Union.  No  representative  of  an  estate  conld  ever  safely  settle  an 
estate  and  obtain  letters  disraissory.  The  state  law  limiting  the  time 
within  which  all  claims  should  be  presented,  would  amount  to  nothing, 
unless  there  should  be  a  similar  law  applicable  to  said  judgments  in  other 
states,  which  would  justify  a  similar  protection  against  the  judgment  in 
the  courts  in  the  states  where  the  judgment  was  obtained.  To  the  author- 
ities before  cited,  the  decision  of  Judge  Holt,  judge  of  the  superior  court 
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for  .the  middle  circuit  of  Georgia,  on  this  very  claim,  sastainiDg  the  defend- 
♦<JQ«1   *"*  *fully  on  both  pleas,  will  only  be  added.  The  record  copy  of  this 
^   decision,  provided  for  this  court,  has  become  mislaid. 

Confidence  in  the  first  plea  will  induce  but  limited  attention  to  the  sec- 
ond. If  the  plea  be  good,  there  is  an  end  of  the  case.  If  the  plea  be  bad, 
the  principle  which  condemns  it  would  send  the  plaintiff  to  Carolina  for 
his  law  of  priority  ;  for  no  pleas,  upon  the  laws  of  priority  in  the  state  of 
Georgia,  would  be  good,  "  unless  a  similar  plea  could  be  pleaded  in  Carolina." 
The  absurdity  of  such  a  proposition  needs  no  comment.  "  The  right  of 
priority  is  extrinsic,  and  rather  a  personal  privilege,  dependent  on  the  law 
of  the  place  where  the  property  lies,  and  where  the  court  sits  which  is  to 
decide  the  cause.  Mr.  Chief  Justice  Mabshall,  5  Cranch  289.  The  plain- 
tiff's counsel  seems  sensible  of  this,  and,  therefore,  repudiates  the  laws  of 
Georgia  in  the  one  case,  but  adopts  them  in  the  other,  though  both  are 
equally  leges  fori. 

The  authorities  cited  by  plaintiff's  counsel  on  the  second  plea,  are  not 
applicable.  If  the  debt  were  not  barred,  it  should  claim  under  the  laws  of 
Georgia  ;  and  the  question  is,  what  rank  it  would  hold.  Does  it  rank  as  a 
domestic  judgment  ?  The  courts  of  Georgia  have  uniformly  held  not ; 
and  so  did  the  circuit  court,  as  will  be  seen  from  the  statement  of  Judge 
CuTLEB.  The  same  decision  has  been  made  in  South  Carolina.  Cameron  v. 
Wurtz,  4  McCord  277.  The  plaintiff's  counsel  says  this  decison  is  incon- 
sistent with  the  cases  in  7  Cranch  and  3  Wheaton.  Judge  Nott  did  not 
think  so,  for  he  expressly  recognises  those  decisions.  He  also  says,  that  the 
decision  in  Carolina  would  now  be  different,  as  it  is  virtually  overruled  by 
the  case  of  Morton  v.  Naylor,  Judge  O'Neale  did  not  think  so,  for  he 
seems  to  agree  with  it;  and  says,  ''  that  case  does  not  touch  the  question  to  be 
decided  in  this  ; "  and  seems  to  think  it  also  consistent  with  the  decisions  in 
7  Cranch  and  3  Wheaton.  The  plaintiff's  counsel,  then,  in  sustaining  him- 
self on  the  second  plea,  has  to  discredit  the  only  authority  that  sustains 
him  on  the  first. 

If,  in  the  marshaling  of  assets  and  payment  of  debts  in  Georgia,  under 
the  laws  of  that  state,  this  claim  rank  as  a  domestic  judgment,  it  must  be 
on  the  principle  of  lien,  and  would  claim  priority  according  to  age.  Thus, 
a  demand  discredited  by  the  strongest  presumptions,  not  upon  the  records 
of  the  state,  and  of  which  the  people  of  the  state  could  have  no  notice,  would 
take  precedence  of  judgments  and  mortgages  recovered  and  recorded  accord- 
ing to  its  own  laws.  The  constitution  never  imposed  such  absurdity  and 
injustice  upon  the  states.  The  most  that  can  be,  possibly,  claimed  for  a 
judgment  not  barred  under  the  laws  of  Georgia,  is  to  rank  it  as  a  "  liquidated 
demand,''  that  will  require  no  other  proof  than  an  authentication  under  the 
act  of  congress.  The  second  section  of  the  fourth  article  of  the  constitution 
has  no  application.  The  limitation  acts  on  the  subject-matter  of  the  suit, 
without  regard  to  the  citizenship  of  the  parties  interested. 
•^94.1         *There  is  no  hardship  in  allowing  each  state  to  control  remedies 

-I  in  its  own  courts,  with  the  admitted  modifications ;  whilst  endless 
confusion  and  justice  would  arise  from  a  refusal  of  this  power.  The  lex 
loci  contractUSy  and  lex  fori,  for  ever  remain  with  the  contracting  parties, 
in  the  state  where  the  contract  was  made.  Bank  of  the  United  States  v. 
DonnaUy,  But  if  they  resort  to  the  courts  of  other  states,  they  must  sub- 
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ject  themselves  to  the  laws  of  the  forum,  which  may  extend  or  contract  their 
remedy.  The  framers  of  the  coDStitation  had  confidence  in  the  judgmenf^s 
of  all  the  state  trihunals,  and  therefore,  they  extended  to  them  *'  full  faith 
and  credit."  They  had  confidence  also,  that  the  remedies  provided  in  each 
state  would  be  reasonable,  and  they,  therefore,  mainly  left  them  as  they 
were.  But  the  construction  insisted  on  by  the  plaintiff's  counsel  would 
overrule  the  lex  fori  of  one  state,  by  the  lex  fori  of  another  ;  for  his  argu- 
ment would  have  been  the  same,  if  all  the  parties  had  lived  in  Georgia,  and 
the  debt  had  been  contracted  there. 

Watnb,  Justice,  delivered  the  opinion  of  the  court. — This  cause  has  been 
brought  to  this  court,  upon  a  certificate  of  division  of  opinion  between  the 
judges  of  the  sixth  circuit  court,  upon  the  following  points.  1.  Whether 
the  statute  of  limitations  of  Georgia  can  be  pleaded  to  an  action  in  that 
state,  founded  upon  a  judgment  rendered  in  the  state  of  South  Carolina? 
2.  Whether,  in  the  administraton  of  assets  in  Georgia,  a  judgment  rendered 
in  South  Carolina,  upon  a  promissory  note  against  the  intestate,  when  in  life, 
should  be  paid  in  preference  to  simple-contract  debts  ?  Upon  neither  of 
these  points,  does  the  court  entertain  a  doubt. 

Upon  the  first  of  them,  we  observe,  though  a  judgment  obtained  in  the 
court  of  a  state  is  not  to  be  regarded  in  the  courts  of  her  sister  states,  as  a 
foreign  judgment,  or  as  vOierelj  primd  facie  evidence  of  a  debt  to  sustain  an 
action  upon  the  judgment,  it  is  to  be  considered  only  distinguishable  from 
a  foreign  judgment  in  this,  that  by  the  first  section  of  the  fouith  article  of 
the  constitution,  and  by  the  act  of  May  26th,  1790,  §  1,  the  judgment  is  a 
record,  conclusive  upon  the  merits,  to  which  full  faith  and  credit  shall  be 
given,  when  authenticated  as  the  act  of  coiigi iss  has  prescribed.  It  must 
be  obvious,  when  the  constitution  declared  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  state,  and  provides  that  congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records  and  proceedings  shall  be  proved, 
and  the  effect  thereof,  that  the  latter  clause,  as  it  relates  to  judgments,  was 
intended  to  provide  the  means  of  giving  to  them  the  conclusiveness  of  judg- 
ments upon  the  merits,  when  it  is  sought  to  carry  them  into  judgments  by 
suits  in  the  tribunals  of  another  state.  The  authenticity  of  a  judgment,  and 
its  effect,  depend  upon  the  law  made  in  pursuance  *of  the  constitu-  rucong 
tion  ;  the  faith  and  credit  due  to  it  as  the  judicial  proceeding  of  a  ^ 
state,  is  given  by  the  constitution,  independently  of  all  legislation.  By  the 
law  of  the  26th  of  May  1790,  the  judgment  is  made  a  debt  of  record,  not 
examinable  upon  its  merits  ;  but  it  does  not  carry  with  it,  into  another  state, 
the  efficacy  of  a  judgment  upon  property  or  persons,  to  be  enforced  by  exe- 
cution. To  give  it  the  force  of  a  judgment  in  another  state,  it  must  be  made 
a  judgment  there  ;  and  can  only  be  executed  in  the  latter  as  its  laws  may 
permit.  It  must  be  conceded,  that  the  judgment  of  a  state  court  cannot  be 
enforced,  out  of  the  state,  by  an  execution  issued  within  it.  This  concession 
admits  the  conclusion,  that  under  the  first  section  of  the  fourth  article  of 
the  constitution,  judgments  out  of  the  state  in  which  they  are  rendered, 
are  only  evidence  in  a  sister  state,  that  the  subject-matter  of  the  suit  has 
become  a  debt  of  record,  which  cannot  be  avoided  but  by  the  plea  of  nul  tiel 
record.  But  we  need  not  doubt,  what  the  framers  of  the  constitution  intended 
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to  ajcomplish  by  that  section,  if  we  reflect  how  unsettled  the  doctrine  was 
upon  tlie  effect  of  foreign  judgments,  or  the  effect,  reijudicatcB,  throughout 
Europe,  in  England,  and  in  these  states,  when  our  first  confederation  was 
formed.  On  the  continent,  it  was  then,  and  continues  to  be,  a  vexed  ques- 
tion, determined  by  each  nation,  according  to  its  estimate  of  the  weight  of 
authority  to  which  different  civilians  and  writers  upon  the  laws  of  nations 
are  entitled.  In  England,  it  was  an  open  question,  having  on  both  sides  her 
eminent  equity,  common-law,  and  ecclesiastical  jurists.  It  may  still  be  con- 
sidered, in  England,  a  controverted  question,  so  far  as  jurists  and  elementary 
writers  on  the  common  law  are  concerned  ;  though  the  adjudications  of  the 
English  courts  have  now  established  the  rule  to  be,  that  foreign  judgments 
B,reprimd/acie  evidence  of  the  right  and  matter  they  purport  to  decide. 

In  these  states,  when  colonies,  the  same  uncertainty  existed.  When  our 
revolution  began,  and  independence  was  declared,  and  the  confederation 
was  being  formed,  it  was  seen  by  the  wise  men  of  that  day,  that  the  powers 
necessary  to  be  given  to  the  confederacy,  and  the  rights  to  be  given  to  the 
citizens  of  each,  state,  in  all  the  states,  would  produce  such  intimate  relations 
between  the  states  and  persons,  that  the  former  would  no  longer  be  foreign 
to  each  other,  in  the  sense  that  they  had  been,  as  dependent  provinces ;  and 
tliat,  for  the  prosecution  of  rights  in  courts,  it  was  proper  to  put  an  end  to 
the  uncertainty  upon  the  subject  of  the  effect  of  judgments  obtained  in  the 
different  states.  Accordingly,  in  the  articles  of  confederation,  there  was 
this  clause  :  **  Full  faith  and  credit  shall  be  given  in  each  of  these  states  to 
the  records,  acts  and  judicial  proceedings  of  the  courts  and  magistrates  of 
every  other  state."  Now,  though  this  does  not  declare  what  was  to  be  the 
effect  of  a  judgment  obtained  in  one  state  in  another  state  ;'what  was  meant 
by  the  clause  may  be  considered  as  conclusively  determined,  almost  by  con- 
temporaneous  exposition.  For  when  the  present  constitution  was  formed, 
^  .  we  find  the  same  clause  introduced  into  it,  with  but  a  slight  *  variation, 
-I  making  it  more  comprehensive;  and  adding,  '^ congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof :"  thus  providing  in  the 
constitution  for  the  deficiency  which  experience  had  shown  to  be  in  the 
provisions  of  the  confederation  ;  as  the  congress  under  it  could  not  legislate 
upon  what  should  be  the  effect  of  a  judgment  obtained  in  one  state  in  the 
other  states.  Whatever  difference  of  opinion  there  may  have  been  as  to  the 
interpretation  of  this  article  of  the  constitution  in  another  respect,  there  has 
been  none  as  to  the  power  of  congress  under  it,  to  declare  what  shall  be  the 
effect  of  a  judgment  of  a  state  court  in  another  state  of  the  Union.  Here 
again,  we  have  contemporaneous  legislative  interpretatioB-of  the  first  section 
of  the  fourth  article  of  the  constitution  ;  for  by  the  act  of  May  26th,  1790, 
it  was  declared,  ^'That  the  said  records  and  judicial  proceedings,  authenti- 
cated as  aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States,  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  whence  the  said  records  are  or  shall  be  taken.  What  faith 
and  credit,  then,  is  given  in  the  states  to  the  judgments  of  their  courts  ? 
They  are  record  evidence  of  a  debt,  or  judgments  of  record,  to  be  contested 
only  in  such  way  as  judgments  of  record  may  be ;  and  consequently,  are 
oonelusive  upon  the  defendant  in  every  state,  except  for  such  causes  as  would 
be  sufficient  to  set  aside  the  judgmeut  in  the  courts  of  the  state  in  which  it 
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was  rendered.  In  other  words,  as  has  been  said  by  a  commentator  upon 
the  constitution;  "If  a  judgment  is  conclusive  in  the  state  where  it  is 
pronounced,  it  is  equally  conclusive,  everywhere,  in  the  states  of  the  Union. 
If  re-examinable  there,  it  is  open  to  the  same  inquiries  in  every  other  state." 
Story's  Com.  183.  It  is,  therefore,  put  upon  the  footing  of  a  domestic 
judgment ;  by  which  is  meant,  not  having  the  operation  and  force  of  a 
domestic  judgment  beyond  the  jurisdiction  declaring  it  to  be  a  judgment, 
but  a  domestic  judgment  as  to  the  merits  of  the  claim,  or  subject-matter  ot 
the  suit.  When,  therefore,  this  court  said,  in  Mills  v.  Duryeey  7  Cranch 
481,  "If  it  be  a  record,  conclusive  between  the  parties,  it  cannot  be  denied, 
but  by  the  plea  of  niU  tiel  record ;^^  this  language  does  not  admit  of  the 
interpretation,  that  a  plea  not  denying  the  judgment,  but  which  resists  it 
upon  the  ground  of  a  release,  payment,  or  a  presumption  of  payment  from 
the  lapse  of  time,  whether  such  presumption  be  raised  by  the  common- law 
prescription,  or  by  a  statute  of  limitation,  may  not  be  pleaded,  any  more 
than  where  this  court,  in  Hampton  v.  McOonnelly  3  Wheat.  2.H,  says, 
"The  judgment  of  a  state  court  should  have  the  same  credit,  validity  and 
effect,  in  every  other  court  of  the  United  States,  which  it  had  in  the  state 
court  where  it  was  pronounced  ;  and  that  whatever  picas  would  be  good  to 
a  suit  thereon  in  such  state,  and  none  others,  could  be  pleaded  in  any  court 
in  the  United  States,"  is  intended  to  exclude  such  defences  as  have  just 
been  stated,  or  such  as  inquire  into  the  jurisdiction  of  the  court  in  which 
the  judgment  was  given,  to  pronounce,  it  as  the  right  of  the  *state  r»o97 
itself  to  exercise  authority  over  the  persons  or  the  subject-matter.  *- 
It  has  been  well  said,  "  the  constitution  did  not  mean  to  confer  a  new  power 
of  jurisdiction,  but  simply  to  regulate  the  effect  of  the  acknowledged  juris- 
diction over  persons  and  things  within  the  state."    Story's  Com.  183. 

Such  being  the  faith,  credit  and  effect  to  be  given  to  a  judgment  of  one 
state  in  another,  by  the  constitution  and  the  act  of  congress,  the  point  under 
consideration  will  be  determined,  by  settling  what  is  the  nature  of  a  plea  of 
the  statute  of  limitations.  Is  it  a  plea  that  settles  the  right  of  a  party  on  a 
contract  or  judgment,  or  one  that  bars  the  remedy  ?  Whatever  diversity 
of  opinion  there  may  be  among  jurists  upon  this  point,  we  think  it  well  set> 
tied,  to  be  a  plea  to  the  remedy  ;  and  consequently,  that  the  lex  fori  must 
prevail.  Higgins  v.  Scott^  2  Bam.  &  Ad.  413  ;  4  Cow.  628,  note  10  ;  Ibid. 
630;  Van  Reimsdyk  v.  KanCy  1  Gallis.  371  ;  Le  Roy  v.  Crown inshieldy 
2  Mason  161  ;  BritUh  Linen  Co.  v.  Drummondy  10  Bam.  &  Cres.  903  ; 
De  la  Vega  v.  Veannay  I  Bam.  &  Ad.  284  ;  De  Couehe  v.  Savatier, 
8  Johns.  Ch.  190  ;  Lincoln  v.  BatteUey  6  Wend.  476  ;  Gulick  v.  Lodery 
1  Green  (N.  J.)  68  ;  3  Surge's  Com.  on  Col.  and  For.  Laws  883.  The 
statute  of  Georgia  is,  "  that  actions  of  debt  on  judgments  obtained  in  courts, 
other  than  the  courts  of  this  state,  must  be  brought  within  five  years  after 
the  judgment  obtained."  It  would  be  strange,  if  in  the  now  well-understood 
rights  of  nations  to  organize  their  judicial  tribunals,  according  to  their 
notions  of  policy,  it  should  bo  conceded  to  them  in  every  other  respect  than 
that  of  prescribing  the  time  within  which  suits  shall  be  litigated  in  their 
courts.  Prescription  is  a  thing  of  policy,  growing  out  of  the  experience  of 
its  necessity  ;  and  the  time  after  wliich  suits  or  actions  shall  be  barred,  has 
been,  from  a  remote  antiquity,  fixed  by  every  nation,  in  virtue  of  that  sov 
ereignty  by  which  it  exercises  its  legislation  for  all  persons  and  property 
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within  its  jurisdiction.  This  being  the  foundation  of  the  right  to  pass 
statutes  of  prescription  or  limitation,  may  not  our  states,  under  our  system, 
exercise  this  right,  in  virtue  of  their  sovereignty  ?  or  is  it  to  be  conceded  to 
them  in  every  other  particular,  than  that  of  barring  the  remedy  upon  judg- 
ments of  other  states,  by  the  lapse  of  time  ?  The  states  use  this  right  upon 
judgments  rendered  in  their  own  courts  ;  and  the  common  law  raises  the 
presumption  of  the  payment  of  a  judgment,  after  the  lapse  of  twenty  years. 
May  they  not,  then,  limit  the  time  for  remedies  upon  the  judgments  of  other 
states,  and  alter  the  common  law  by  statute,  fixing  a  less  or  larger  time  for 
such  presumption,  and  altogether  barring  suits  upon  such  judgments,  if 
they  shall  not  be  brought  within  the  time  stated  in  the  statute  ?  It  certainly 
will  not  be  contended,  that  judgment-creditors  of  other  states  shall  be  put 
upon  a  better  footing,  in  regard  to  a  state's  right  to  legislate  in  this  par- 
ticular, than  the  judgment-creditors  of  the  state  in  which  the  judgment  was 
obtained.  And  if  this  right  so  exists,  may  it  not  be  exercised,  by  a  state's 
^  Qi  restraining  the  remedy  upon  the  *judgment  of  another  state,  leaving 
-I  those  of  its  own  courts  unaffected  by  a  statute  of  limitations,  but 
subject  to  the  common-law  presumption  of  payment,  after  the  lapse  of 
twenty  years  ?  In  other  words,  may  not  the  law  of  a  state  fix  different  times 
for  barring  the  remedy  in  a  suit  upon  a  judgment  of  another  state,  and  for 
those  of  its  own  tribunals  ?  We  use  this  mode  of  argument,  to  show  the 
unreasonableness  of  a  contrary  doctrine.  But  the  point  might  have  been 
shortly  dismissed,  with  this  safe  declaration,  that  there  is  no  direct  constitu- 
tional inhibition  upon  the  states,  nor  any  clause  in  the  constitution  from 
which  it  can  be  even  plausibly  inferred,  that  the  states  may  not  legislate 
upon  the  remedy  in  suits  upon  the  judgments  of  other  states,  exclusive  of 
all  interference  with  their  merits.  It  being  settled,  that  the  statute  of 
limitations  may  bar  recoveries  upon  foreign  judgments  ;  that  the  effect 
intended  to  be  given,  under  our  constitution,  to  judgments,  is,  that  they  are 
conclusive  only  as  regards  the  merits ;  the  common-law  principle  then 
applies  to  suits  upon  them,  that  they  must  be  brought  within  the  period 
prescribed  by  the  local  law,  the  lex  forty  or  the  suit  will  be  barred.  Counsel 
have  relied,  to  establish  a  contrary  doctrine,  upon  Morton  v.  Ndylor^  1  Hill 
(S.  C.)  439.  But  that  case  was  obviously  decided  upon  a  misconception  of 
the  learned  judges  of  the  decision  of  this  court  in  the  case  of  Mills  v. 
Duryee,  7  Cranch  481.  It  is,  therefore,  our  opinion,  that  the  statute  of 
limitations  of  Georgia  can  be  pleaded  to  an  action  in  that  state,  founded 
upon  a  judgment  rendered  in  the  state  of  South  Carolina. 

The  second  question  upon  which  the  judges  were  divided  in  this  case  is, 
whether  a  judgment  rendered  in  South  Carolina,  upon  a  promissory  note, 
against  the  intestate,  when  in  life,  should  be  paid  in  preference  to  simple- 
contract  debts.  The  law  of  Georgia  provides,  that  all  debts  of  an  equal 
decree  shall  be  discharged  in  equal  proportions  so  far  as  the  assets  of  an 
intestate  will  extend  ;  and  that  no  preference  shall  be  given  amongst  credi- 
tors in  equal  degree.  (Prince's  Laws  of  Georgia,  152,  §  8.)  And  the  order 
prescribed  for  the  payment  of  debts  of  any  testator  or  intestate,  by  execu- 
tors and  administrators,  is,  "  debts  due  by  the  deceased  as  executor,  admin- 
istrator or  guardian  ;  funeral  and  other  expenses  of  the  last  sickness ; 
charges  of  probate  and  will,  or  of  the  letters  of  administration  ;  next,  debts 
due  to  the  public  ;  next,  judgments,  mortgages  and  executions,  the  eldest 
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first ;  nexty  rent ;  then,  bonds  or  other  obligations  ;  and  lastly,  debts  due  on 
open  accoant ;  but  no  preference  whatever  shall  be  given  to  creditors  in 
eqaal  degree,  where  there  is  deficiency  in  assets,  except  in  cases  of  judg- 
ments, mortgages  that  shall  bo  recorded,  from  the  time  of  recording,  and 
execations  lodged  in  the  sheriff's  office,  the  eldest  of  which  shall  be  first 
paid  ;  or  in  those  cases  where  a  creditor  may  have  a  lien  on  any  part  of  the 
estate."  We  first  remark  upon  this  question,  that  it  was  decided  some  years 
since  (as  is  reported  to  us  by  the  present  district  judge),  in  the  circuit  court 
of  the  United  States  for  the  district  of  Georgia,  *the  question  being,  rinoog 
"  whether  judgments  obtained  in  other  states  take  precedence  of  ^ 
simple-contract  debts,"  that  in  the  administration  of  insolvent  estates  in 
Georgia,  snch  judgments  take  no  precedence.  Te9i  Eyck  v.  Ten  Eyck,  We 
believe,  from  inquiry,  for  we  have  no  published  decision  in  point  from  the 
courts  of  Georgia ;  that  the  judges  of  her  superior  courts  hold  the  same 
opinion.  In  Camerofi  v.  AdnCrs  of  Wurtz,  4  McCord  278,  it  is  decided, 
that  in  marshalling  the  assets  of  an  insolvent  estate,  a  judgment  recovered 
in  another  state  only  ranks  as  a  simple  contract.  The  decision  is  correctly 
placed  upon  the  footing  that  the  first  section  of  the  fourth  article  of  the 
constitution  has  effected  no  change  in  the  nature  of  a  judgment.  ^'  It  only 
provides,  that  as  matter  of  evidence,  it  shall  be  entitled  to  full  faith  and 
credit."  But  if  the  decisions  in  the  cases  of  Te7i  Eyck  v.  Ten  Eyck^  and 
Cameron  v.  Wurtz^  had  not  been  as  they  are,  and  the  point  was  now  before 
us  as  an  original  question,  we  would  come  to  the  same  conclusion.  The 
legislature  of  Georgia  does  not  certainly,  in  terms,  put  judgments  of  other 
states,  in  the  payment  of  decedents'  debts,  upon  the  footing  of  judgmentii 
of  her  own  courts.  The  term  judgments  is  used,  and  no  preference  can  be 
given  to  creditors  in  equal  degree.  If,  however,  equality  in  the  degree  of 
judgment  creditorship,  is  qualified  by  seniority  ;  and  if,  of  executions  lodged 
in  the  shenff's  office,  the  eldest  is  to  be  the  first  satisfied  ;  the  law  of  Georgia 
gives  the  order  in  which  judgments  shall  be  paid.  That  order  depends 
upon  date,  execution,  and  the  execution  having  been  lodged  in  the  sheriff's 
office.  In  case  of  conflict,  then,  between  judgments  or  executions,  it  is  to 
be  decided  by  record  evidence,  to  be  obtained  from  the  courts  in  the  state  ; 
and  so  far  as  a  right  of  seniority  can  be  given  by  the  execution  being  lodged 
in  the  sheriff's  office,  the  judgment  of  another  state  can  never  have  this 
privilege.  It  can  have  no  right  to  an  execution,  in  Georgia  ;  and  any  exe- 
cution issued  upon  it,  is  in  the  state  in  which  it  was  rendered.  No  one  will 
contend,  that  it  could  be  placed  with  the  sheriff,  to  be  enforced,  or  to  be 
put  in  competition  with  those  issued  upon  domestic  judgments.  Here,  then, 
is  a  case  in  which  the  judgment  of  another  state  would  be  excluded,  by  the 
terms  of  the  law,  which  we  think  indicates  the  intention  of  the  legislature 
not  to  place  such  a  judgment  upon  the  footing  of  domestic  judgments  in  the 
administration  of  assets. 

But  a  more  conclusive  reason  against  any  such  extension  occurs  to  us. 
By  the  law  of  Georgia,  all  the  property  of  the  defendant  is  bound  from  the 
signing  of  the  first  judgment ;  all  judgments  obtained  at  the  same  term  of 
the  court  bearing  equal  date,  if  they  are  entered  and  signed  in  the  clerk's 
office,  at  any  time  within  four  days  after  the  adjournment  of  the  court. 
(Prince's  Dig.  211.)  If  then  the  judgment  of  another  state  is  to  be  brought 
in  upon  the  footing  of  a  domestic  judgment  in  the  administration  of  the 

286 


329  SUPREME  COURT  [Jan'y 

GolumbiaD  Insurance  Co.  ▼.  Aahby. 

assets  of  testators  and  intestates,  then  this  consequence  may  ensue  ;  that  a 
judgment  of  another  state,  having  no  lien  upon  property,  may  take  prefer- 
ence, by  the  death  of  a  defendant,  over  domestic  judgments,  having  the  first 
*330l  ^^^^  during  his  life  ;  because  the  law  says  the  eldest  "^judgment  must 
^  be  first  satisfied.  Such  a  right,  and  exclusion  of  right,  could  never 
have  been  intended  by  the  legislature  of  Georgia  to  be  conferred  by  the 
death  of  an  individual.  It  is  not  necessary  to  pursue  this  inquiry  further. 
We,  therefore,  think,  in  the  payment  of  debts  of  a  testator  or  intestate,  in 
Georgia,  that  the  judgment  of  another  state,  whatever  may  be  the  subject- 
matter  of  the  suit,  cannot  be  put  upon  the  footing  of  judgments  rendered  in 
that  state,  and  that  it  can  only  rank  for  that  purpose  as  a  simple-contract 
debt. 

As  to  the  wish  intimated  by  counsel,  in  the  conclusion  of  his  reply,  that 
this  court  would  express  its  opinion,  whether  the  statute  limiting  the  time 
within  which  suits  are  to  be  brought  upon  the  judgments  of  another  state  is 
in  force,  we  cannot  comply  with  it ;  as  it  is  a  question  not  comprehended  in 
the  division  of  opinion  certified  to  this  court. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Georgia,  and  on  the 
points  and  questions  on  which  the  judges  of  the  said  circuit  court  were 
opposed  in  opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeable  to  the  act  of  congress  in  such  cases  made  and  provided,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this  court, 
first,  that  the  statute  of  limitations  of  Georgia  can  be  pleaded  to  an  action 
in  that  state,  founded  upon  a  judgment  rendered  in  the  state  of  South  Caro- 
lina; and  secondly,  that  in  the  administration  of  assets  in  Georgia,  a  judg- 
ment rendered  in  South  Carolina,  upon  a  promissory  note,  against  the  intes- 
tate, when  in  life,  should  not  be  paid  in  preference  to  simple-contract  debts. 
Whereupon,  it  is  ordered  and  adjudged  by  this  court,  that  it  be  so  certified 
to  the  said  circuit  court. 


*881] 


♦Columbian  Insuranob  Company  of  Alexandria,  PlaintiflFs  in 
error,  v.  Ashby  &  Striblino  and  others,  Defendants  in  error. 

Oeneral  average. 


The  brig  Hope,  with  a  cargo,  bound,  from  Alexandria,  in  the  district  of  Columbia,  for  Barbadoes, 
insured  in  Alexandria,  was  assailed,  while  standing  down  the  Chesapeake  bay,  by  a  storm, 
which  soon  after  blew  almost  to  a  hurricane ;  the  vessel  was  steered  towards  a  point  in  the 
shore,  for  safety,  and  was  anchored  in  three  fathoms  water ;  the  sails  were  furled,  and  all 
efforts  were  made,  by  using  the  cables  and  anchors,  to  prevent  her  going  on  shore ;  the  gale 
increased,  the  brig  broke  adrift,  and  dragged  three  miles ;  the  windlass  was  ripped  up,  the 
chain-cable  parted,  and  the  vessel  commenced  drifting  again,  the  whole  scope  of  both  cables 
being  paid  out ;  the  brig  then  brought  up,  below  Craney  Island,  in  two  and  a  half  fathoms 
water;  where  she  thumped  or  struck  on  the  shoals  on  a  bank,  and  her  head  swinging  round, 
brought  her  broadside  to  the  Pea.  The  master,  finding  no  possible  means  of  saving  tlie  vessel 
and  cargo,  and  preserving  the  lives  of  the  crew,  slipped  her  cables,  and  ran  her  on  shore,  for 
the  safety  of  the  crew,  and  preservation  of  the  vessel  and  cargo ;  the  vessel  was  run  far  up  on 
a  bank,  where,  after  the  storm,  she  was  left  high  and  dry,  and  it  was  found  impossible  to  get 
her  off.    The  lives  of  all  the  persons  were  saved ;  the  whole  cargo,  of  the  value  of  $5885, 
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insured  for  $4920,  was  taken  out  safely,  and  the  vessel,  her  tackle,  &c.,  were  sold  for  $266 : 
Hdd^  that  the  insurers  of  the  cargo  were  liable  for  general  average.* 

The  question  of  contribution  cannot  depend  upon  the  amount  of  the  damage  su»tainod  by  the 
sacrifice  of  the  property,  for  that  would  be  to  say,  that  if  a  man  lost  all  his  property,  for  the 
common  benefit,  he  should  receive  nothing ;  but  if  he  lost  a  part  only,  he  should  receive  full 
oompensation ;  no  such  principle  is  applied  to  the  case  of  goods  sacrificed  for  the  common 
safety  ;  why,  then,  should  it  be  applied  to  the  total  loss  of  the  ship  for  the  like  purpose  ?  It 
is  the  deliverance  from  an  immediate  impending  peril,  by  a  common  sacrifice,  which  consti- 
tutes the  essence  of  the  claim  ;  it  is  the  safety  of  the  property,  and  not  the  voyage,  which  con- 
stitutes the  foundation  of  general  average. 

A  consultation  by  the  master  with  the  officers  of  the  vefsel,  before  running  her  on  shore,  with  a 
view  to  her  preservation,  and  that  of  the  passengers  and  cargo,  may  be  highly  proper,  in 
cases  which  admit  of  delay  and  deliberation,  to  prevent  the  imputation  of  rashness  and 
unnecessary  stranding  by  the  master ;  but  if  the  propriety  and  necessity  of  the  act,  are  other- 
wise sufficiently  made  out,  no  objection  can  be  made  to  it. 

The  freight  of  a  vessel,  totally  lost,  by  being  run  on  shore  for  her  preservation  and  that  of  the 
crew  and  cargo,  ought  to  be  allowed  to  the  owner  of  the  vessel,  as  a  subject  of  general  aver- 
age, the  cargo  of  the  vessel  having  been  saved  by  the  stranding. 

EsBOB  to  the  Circait  Conrt  of  the  District  of  Columbia,  and  county  of 
Alexandria.  This  was  an  action  instituted  in  the  circuit  conrt  of  the  United 
States,  against  the  Columbian  Insurance  Company,  for  the  purpose  of  ascer- 
taining whether  the  plaintiffs,  Ashby  &  Stribling,  and  Peter  Hewit,  were 
entitled  to  recover  against  the  cargo  of  the  brig  Hope,  for  a  contribution 
for  an  average  loss.  The  Columbian  Insurance  Company  were  the  under- 
writers on  the  cargo  ;  and  an  agreement  was  made  between  the  parties  to 
the  cause,  before  the  trial,  that  '^  without  regard  to  form,  the  real  question 
between  them  should  be  contested."  Under  this  agreement,  the  cause  was 
tried,  and  the  jury  found  the  following  special  verdict. 

"We,  of  the  jury,  iind,  that  on  the  27th  day  of  May  1825,  the  brig 
Hope  sailed  from  Alexandria,  on  a  voyage  to  Barbadoes,  that  "^on  the  ricooo 
said  vessel  standing  down  the  Chesapeake  bay,  the  weather  became  ^ 
thick  and  foggy,  and  that  it  appearing,  in  the  then  state  of  the  weather, 
imprudent  to  proceed  to  sea,  the  master  kept  away  for  Sewall's  Point,  for 
the  purpose  of  making  a  harbor,  where  he  anchored,  with  the  best  bower 
anchor,  in  three  fathoms  water ;  that  all  sails  were  furled,  and  a  good  scope 
of  cable  paid  out,  the  wind  then  blowing  very  fresh  from  the  north-east ; 
that  at  ten  o'clock,  p.  m.,  on  the  3d  day  of  June,  he  let  the  small  bower 
anchor  under  foot,  and  paid  out  the  best  bower  anchor,  until  both  cables 
bore  a  strain  ;  that  the  gale  still  increasing,  the  kedge  anchor  was  let  go  ; 
that  about  midnight,  the  vessel  struck  adrift ;  that  then  the  whole  scope 
of  the  cables  were  paid  out,  till  they  all  bore  a  strain,  when  she  fetched  up  ; 
that  the  gale  continued,  on  the  following  day,  to  increase,  and  the  sea  being 
very  heavy,  at  one  o'clock,  she  struck  adrift  again,  and  dragged  three  miles, 
when  she  brought  up  ;  that  the  gale  then  increased  to  almost  a  hurricane, 
she  ripped  up  the  windlass,  parted  the  chain-cable,  and  commenced  drifting 
again,  the  whole  scope  of  both  cables  being  paid  out.  That  she,  then, 
between  eleven  and  twelve  o'clock,  brought  up,  about  three  quarters  of  a  mile 
below  Craney  Island,  in  two  and  a  half  fathoms  water,  amongst  and  in  sight 
of  a  number  of  other  vessels,  that  she  then  thumped  or  struck  on  the  shoals 

1  Barnard  v.  Adams,  10  How.  270 ;  The  SUr     of  the  George,  Olcott  89, 107 ;  Rea  «.  Cutler, 
of  Hope,  9  Wall  882;  Fowler  v.  Rathbone,     1  Sprague  185. 
\%  Id.  117 ;  Mutaal  Safety  Ins.  Co.  v.  Cargo 
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on  a  bank,  and  her  head  swinging  around  to  the  westward,  brought  her 
broadside  to  the  wind  and  heavy  sea  ;  that  the  master,  in  this  situation, 
finding  no  possible  means  of  saving  the  vessel  or  cargo,  and  preserving  the 
crew,  slipped  his  cables,  and  ran  her  on  shore  for  the  safety  of  the  crew  and 
preservation  of  the  vessel  and  cargo  ;  that  the  vessel  ran  far  upon  the  bank, 
where,  after  the  storm,  she  was  left  high  and  dry,  and  it  was  found  imprac- 
ticable to  get  her  off.  We  find,  that  the  plaintiffs  in  this  action  were  the 
owners  of  the  said  brig ;  the  value  of  the  said  brig  was  $3000  ;  that  one- 
third  part  of  the  brig  had  been  insured  by  the  said  Columbian  Insurance 
Company  ;  that  no  insurance  had  been  effected  for  the  remaining  two-thirds. 
We  further  find,  that  the  whole  of  the  cargo  on  board  said  brig  was  of  the 
value  of  $5335,  of  which  the  said  Columbian  Insurance  Company  insured 
$4920.  We  further  find,  that  the  cargo  was  afterwards  taken  out  safely, 
and  that  the  vessel,  her  tackle,  <kc.,  were  sold  for  the  sum  of  $256.40.  If, 
on  the  matter  aforesaid,  the  law  be  for  the  plaintiffs,  then  we  find  for  the 
plaintiffs,  and  assess  their  damages  to  the  sum  of  $1500  ;  and  if  the  law  be 
for  the  defendants,  then  we  find  for  the  defendants.'' 

In  August  1825,  the  circuit  court  gave  judgment  in  favor  of  the  plain- 
tiffs, for  $1249,  and  the  defendants  prosecuted  this  writ  of  error. 

The  cause  was  argued  by  -E  J.  Lee  and  Jones,  for  the  plaintiffs  in  error ; 
and  by  Semmes  and  Coom,  for  the  defendants. 

*333l  '^^^  counsel  for  the  plaintiffs  in  error  contended  : — *1.  That  the 
-*  plaintiffs  in  the  circuit  court  had  not  shown  such  a  case  as  author- 
ized any  verdict  against  them.  2.  That  the  special  verdict  did  not  find 
such  facts  as  authorized  the  judgment  of  the  circuit  court.  3.  If  the  defend- 
ants were  liable  at  all  for  an  average  loss,  the  plaintiffs  had  already,  in  their 
action  on  the  policy  upon  the  vessel,  obtained  judgment  for  $2000  ;  which, 
including  the  amount  of  the  sales  of  the  vessel,  makes  $2256.40,  being  more 
than  the  amount  insured  on  the  vessel,  and  the  average  loss,  as  reported  by 
the  auditor.  4.  That  the  facts  which  were  proved  by  the  survey  and  depo- 
sitions in  the  suit  on  the  policy  on  the  vessel,  formed  a  part  of  the  special 
verdict  in  this  case.  If  they  did,  then  the  judgment  of  the  circuit  court  ought 
to  have  been  for  the  plaintiffs  in  error ;  or  if  the  evidence  in  the  record  of 
this  case  was  uncertain,  then,  for  this  reason,  the  verdict  ought  to  be  set  aside. 
The  court  having  considered  the  agreement  made  before  the  trial,  as 
excluding  all  the  points  presented  on  the  part  of  the  plaintiffs  in  error  from 
examination,  except  the  question  of  the  liability  of  the  plaintiffs  in  error,  as 
the  insurers  on  the  cargo  of  the  brig  Hope,  for  an  average  contribution  for 
the  loss  of  the  vessel,  the  arguments  on  that  question  are  alone  given. 

liCe  and  Jones  contended,  that  the  maritime  law  imposed  on  the  owners 
of  the  cargo  no  obligation  to  contribute,  unless  the  vessel  was  saved.  The 
total  loss  of  the  vessel  exempted  the  cargo  from  contribution.  Cited,  9 
Johns.  9  ;  Phil,  on  Ins.  339. 

It  is  admitted,  that  whatever  the  master  of  a  vessel,  in  distress,  does 
for  the  general  benefit  of  the  whole,  is  binding  on  all  interested,  and  all  are 
responsible  for  his  acts.  Cited,  Lex  Mercatoria  ;  Stevens  on  Average  ;  2  W. 
C.  C.  299  ;  2  Serg.  A  Rawle  331.  But  in  this  case  the  acts  of  the  master 
were  not  of  this  character ;  and  a  very  important  part  of  the  duty  imposed 
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upon  him  by  the  perils  to  which  he  was  exposed,  was  omitted.  He  did  not 
consult  the  officers  of  the  vessel,  before  the  vessel  was  run  on  shore.  There 
must  be  shown  an  inevitable  necessity  for  the  stranding  of  the  vessel ;  and 
that  the  same  was  the  sole  cause  of  the  saving  of  the  vessel  and  cargo  ;  to 
create  an  obligation  by  the  cargo  to  contribute ;  and  the  special  verdict 
should  have  found  all  the  facts.  The  facts  are  not  found,  but  the  evidence 
of  the  facts.  The  verdict  only  says,  that  the  master,  finding  the  existence  of 
the  necessity,  ran  the  vessel  on  shore.  It  is  denied,  that  the  cases  cited 
by  the  counsel  for  the  defendants  in  error  are  authority  in  this  court. 
The  principle  of  the  maritime  law  is,  that  the  running  the  vessel  on  shore 
most  be  for  the  common  benefit  of  all  the  property,  both  the  vessel  and  the 
cargo ;  and  this  cannot  be  done  by  the  absolute  loss  of  the  vessel.  The 
master  had  no  authority  to  do  an  act  of  this  kind.  The  sacrifice  cannot  be 
made  for  the  benefit  of  what  is  absolutely  and  totally  destroyed  by  it ;  the 
sacrifice  must  not  be  for  the  vessel,  the  cargo  "^or  the  passengers,  but  r^^^ . 
for  all ;  and  it  must  be  so  successful  as  that  part  shall  be  saved  by  it.   ■- 

We  must  look  to  the  Roman  code  for  the  principles  which  are  to  decide 
this  question.  It  must  be  decided  by  principles  of  public  law.  Cited,  9 
Johns.  9,  and  the  cases  referred  to.  The  authorities  are  clearly  in  favor  of 
the  case  there  decided  ;  and  a  great  many  of  the  authorities  in  the  English 
writers  concur  on  the  question.  All  the  law  upon  this  question  is  derived 
from  the  Rhodian  law  ;  and  by  that  law,  the  aalva  navi  is  indispensable,  to 
create  the  liability  for  the  contribution  by  the  cargo  for  the  injury  done 
to  the  vessel.  The  saving  of  the  vessel  is  essential.  Cited,  Holt  on  Shipping, 
ch.  7  ;  Consolato  de  la  Mer,  by  Boucher ;  Molloy's  Commercial  Law. 

It  is  all-important,  that  the  question  presented  by  this  case  shall  be  de- 
cided, and  that  the  law  of  average  shall  be  uniform  in  the  United  States; 
different  rules  should  not  prevail  in  the  states  of  the  United  States.  A 
resort  to  the  first  principles  of  the  maritime  law,  and  ascending  to  the 
fountains  of  the  code,  will  alone  enable  the  court  to  come  to  a  decision 
which  will  have  this  influence  and  effect. 

Semmes  and  Gaxe,  for  the  defendants,  contended,  that  the  special  ver- 
dict in  the  case  shows,  that  the  running  the  vessel  ashore  was  a  voluntary 
stranding  and  loss  of  the  brig  for  the  preservation  of  the  vessel,  crew  and 
cargo  ;  and  that  such  stranding  and  loss  of  the  brig,  the  cargo  being  saved, 
entitles  the  defendants  in  error  to  recover  of  the  owners  of  the  cargo  (or  of 
the  underwriters,  their  substitutes)  contribution  as  for  a  general  average. 

Semmes^  for  the  defendants  in  error : — This  is  the  case  of  a  special  ver- 
dict, finding  all  the  facts  in  evidence,  which  are  material  to  the  question  be- 
fore this  court.  The  facts  found  are  briefly  these  :  That  the  brig  Hope, 
on  a  voyage  from  Alexandria  to  Barbadoes,  was  assailed  by  a  violent  storm, 
while  proceeding  down  Chesapeake  bay,  in  order  to  get  out  to  sea  ;  that 
she  was  for  several  days  pressed  by  the  fury  of  the  winds  and  waves,  and 
to  prevent  drifting  on  a  lee  shore,  all  her  anchors  were,  at  different  times  let 
go,  and  the  cables  paid  out,  until  they  all  bore  a  strain.  That,  while  in  this 
situation,  the  violence  of  the  storm  increased,  until  the  destruction  of  the 
vessel,  crew  and  cargo  seemed  inevitable.  Finding  there  was  no  hope,  if 
he  remained  at  anchor,  certainly  none,  if  he  attempted  to  breast  the  fury 
of  the  storm,  and  that  nothing  remained  for  him  but  the  last  resort  of  mn- 
18  Pbt.— 19 
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ning  the  vessel  on  shore,  in  order  to  save  all  or  something,  the  master  resolved 
on  this  desperate  step.  Accordingly,  the  vessel  then  riding  at  anchor,  the 
master  slipped  his  cables  and  ran  her  ashore,  in  the  words  of  the  special 
verdict,  "  for  the  safety  of  the  crew,  and  the  preservation  of  the  vessel  and 
cargo."  The  vessel  ran  high  and  dry,  and  it  was  found  impracticable  to 
get  her  off.  She  proved  a  total  loss  ;  and  the  crew  and  cargo  were  saved. 
^  ,  The  cargo  was  re-shipped  in  another  *vessel ;  and  the  owners  of  the 
-l  vessel  now  are  suing  the  underwriters  on  the  cargo,  for  contribution 
to  an  average  loss  of  the  vessel  and  freight,  because  of  a  voluntary  sacri- 
fice of  that  vessel  and  freight  for  the  benefit  of  all ;  the  result  being  the 
preservation  of  the  cargo.  The  act  was  done  calmly  and  voluntarily,  for 
the  oomraon  safety.  The  question  now  to  be  determined  is,  whether  the 
part  saved  (the  cargo)  shall  contribute  to  the  parts  lost  (the  vessel  and 
freight)  in  general  average. 

The  question  presented  to  this  court  is  one  of  great  importance  to  the 
commercial  world.  It  has  never  been  settled  by  the  tribunal  of  highest 
resort  in  any  country,  and  now,  for  the  first  time,  comes  up  for  final  adjudi- 
cation. The  maritime  writers  of  Europe  have  held  opposite  and  conflicting 
opinions.  Bynkershoek,  Jacobsen,  Valin,  Yoet  and  Browne  have  maintained 
the  doctrine  for  which  the  defendants  in  error  are  now  contending.  Emer- 
igon,  Stevens  and  Huberus  stand  nearly  alone  on  the  opposite  side.  The 
marine  ordinances  of  the  European  states  have  been  uniform  in  their  pro- 
visions ;  those  of  Antwerp,  Konigsberg  and  Friezeland,  have  been  for  the 
doctrine  we  support.  The  Ordonanza  de  Bilboa  has  embodied  the  same  just 
and  enlightened  view  taken  by  Bynkershoek  and  the  other  writers  and 
ordinances  named  ;  while  to  the  Rhodian  law,  as  handed  down  to  us  by  the 
civilians,  though  containing  no  express  provisions  for  the  case,  we  look  for 
the  foundation  and  the  reason  of  our  rule.  The  courts  have  been  in  conflict 
likewise.  The  marine  judges  of  Amsterdam  decided  against  the  contribu- 
tion, in  such  a  case  ;  but  the  fallacy  of  their  judgment  has  been  ably  exposed 
by  Bynkershoek.  The  question  has  never  come  directly  before  any  court 
under  the  jurisdiction  of  Great  Britain.  In  this  country,  the  supreme  court 
of  New  York  have  decided  against  the*  contribution.  The  circuit  court  of 
the  United  States  for  the  third  circuit,  and  the  supreme  court  of  Pennsyl- 
vania, have  determined  in  favor  of  it.  The  court  below  awarded  a  judgment 
of  contribution  on  this  special  verdict ;  the  present  writ  of  error  has  been 
prosecuted,  and  this  court  are  now  to  pronounce  and  say,  which  is  the  better 
and  the  juster  rule. 

The  law  of  Rhodes,  "2>e^ac^w,"  established  the  principle  of  average,  in 
cases  of  jettison  of  part  of  the  cargo  for  the  safety  of  all.  The  provision  is 
express  in  respect  to  jettison,  but  no  other  case  is  named  ;  the  expression 
of  one  case  will  not,  however,  exclude  others  from  coming  within  its  reason. 
The  case  put  in  the  Rhodian  law  is  by  way  of  example  or  illustration,  and 
not  as  implying  that  average  is  exclusively  confined  to  cases  of  jettison.  To 
show  this  clearly,  we  need  only  resort  to  the  authority  of  Emerigon  and  his 
followers.  With  a  solitary  and  almost  ludicrous  exception,  they  admit,  that 
if  a  ship  be  voluntarily  stranded,  when  in  peril  at  sea,  when  chased  by  an 
enemy,  or  by  pirates,  for  the  common  f  afety,  and  be  subsequently  gotten 
off,  and  proceed  on  her  voyage,  then,  that  the  cost  of  repairs  shall  afford  a 
claim  to  the  ship-owners  for  a  general  average.  If  the  ship  be  partially 
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destroyed,  there  shall  be  an  average  ;  if  the  loss  be  *total,  there  shall  be 
none.  Sach  is  the  doctrine  of  Eraerigon,  and  of  the  supreme  court  of  New 
York. 

Stevens,  in  his  work  on  Average,  p.  36,  has  gone  further,  and  denies  the 
average,  in  cases  of  partial  damage  to  the  ship,  as  well  as  of  total  loss.  He 
admits  the  law  to  be  against  him  ;  he  admits  the  uniform  practice  at  Lloyds 
to  be  against  him,  as  well  as  the  opinion  of  eminent  members  of  the  English 
bar.  We  may  pass  him  by,  and  content  ourselves  with  those  who  admit 
the  contribution  in  cases  of  partial  loss.  Now,  it  is  from  the  Rhodian  law, 
that  the  advocates  of  this  latter  doctrine  draw  their  authority.  Let  us  go 
back  to  the  great  and  fundamental  principle  of  average  established  by  that 
law,  and  see  if  it  does  not  support  a  broader  and  more  equitable  construc- 
tion. 

To  afford  a  case  for  applying  the  doctrine  of  average,  the  loss  suf tained 
must  be  a  voluntary  loss,  for  the  common  safety,  when  all  are  in  imminent 
peril ;  and  there  must  be  a  saving  of  some  part  thereby.  The  part  saved 
shall  contribute  to  the  part  lost.  If  goods  are  thrown  overboard  in  a  storm, 
for  the  purpose  of  lightening  the  vessel,  and  she  and  the  remaining  goods 
are  saved,  all  shall  come  into  contribution  for  the  part  lost ;  nemo  debet  locu- 
pletari  alicna  jactura.  If  damage  be  done  voluntarily  to  a  ship,  to  effect 
a  jettison,  as  by  cutting  her  sides,  or  the  masts  or  rigging  are  cut  away  in  a 
storm,  to  lighten  the  ship,  these  losses  are  subjects  of  a  general  average  con- 
tribution. So,  the  doctrine  of  our  opponents,  in  cases  of  a  voluntary  strand- 
ing, where  the  ship  is  got  off,  with  partial  damage.  But  if  the  ship  is 
totally  lost,  they  say,  there  shall  be  no  contribution.  Do  not  the  reason  and 
the  equity  of  the  rule  as  to  avarage,  apply  as  <5learly  and  forcibly  to  cases  of 
a  total  loss,  as  to  cases  of  a  partial  loss?  Where  is  the  ground  for  drawing  a 
distinction?  If  a  distinction  be  drawn,  as  contended  for,  it  involves  its 
advocates  in  this  glaring  inconsistency  and  injustice  ;  that  where  a  party 
has  suffered  a  voluntary  minor  evil,  for  the  benefit  of  another,  that  other  shall 
contribute  to  his  loss  out  of  the  benefit  resulting  ;  but  if,  perchance,  the  vol- 
untary suffering  encountered  should  reach  beyond  a  certain  limit,  and  the 
sufferer  should  lose  everything  he  risked,  then  he  is  unworthy  of  any  com- 
pensation. Where  there  is  a  small  equity,  there  shall  be  relief  ;  whore  the 
equity  is  increased  ten-fold,  there  shall  be  none.  Such  is  the  doctrine  of 
the  plaintiffs  in  error.  It  remains  for  those  who  draw  the  distinction,  to  show 
the  necessity  and  the  reason  of  it. 

It  is  contended,  that  the  master  should  have  consulted  with  his  officers 
and  crew,  before  stranding  the  vessel,  and  that  the  special  verdict  does  not 
find  this  fact.  It  has  long  since  been  conclusively  settled,  that  such  previous 
consultation  and  deliberation  are  not  necessary.  Sims  v.  Gumeyy  4  Binn. 
613. 

It  is  likewise  held  on  the  other  side,  that  even  if  there  should  be  con- 
tribution for  the  vessel  in  this  case,  there  should  be  none  for  the  freight. 
There  is  no  foundation  for  this  objection.  The  freight  follows  the  fate  of 
the  vessel ;  if  the  vessel  be  lost,  the  freight  is  also  *lo9t.  If  there  1*33^ 
was  any  merit  in  the  voluntary  stranding  of  the  vessel,  whereby  she  ^ 
was  lost,  the  same  merit  attaches  in  respect  to  freight ;  for  that  was  destroyed 
by  the  self -same  voluntary  act. 

Mr.  Semmes  referred  to  the  following  authorities  :  2  Kent's  Com.  191. 
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Marsh,  on  Ins.  686,  et  seq. ;  Da  Costa  v.  Neicnham^  2  T.  R.  407  ;  77i€ 
Copenhagen,  1  Rob.  289  ;  Walden  v.  Zeroy,  2  Caines  268  ;  Betishato  v. 
Marine  Ins.  Co.,  Ibid.  274.  Jacobson's  Sea  Laws  346,  348,  360  ;  2  Bro. 
Civ.  and  Adm.  Law  199  ;  Bynk.  QusBst.  Juris.  Priv.  b.  4,  ch.  24,  tit.  de 
jactu,  p.  424 ;  2  Magens  200  ;  Voet,  Com.  ad.   Pand.   690  ;   Valin   108  ; 

I  Emerigon  602,  612,  615  ;  Sims  v.  Gurney,  4  Binn.  613  ;  Gray  v.  Wain,  2 
Scrg.  A  Rawle  229  ;  Coze  v.  Reilly,  3  W.  C.  C.  298  ;  Story'g  Abbott  842, 
849,  note  ;  Bradhurst  v.  Columbian  Ins,  Co.,  9  Johns.  9  ;  3  Kent's  Com. 
233  ;  Stevens  on  Average  86  ;   Eppes  v.  Tucker,  4  Call  346 ;  4  Pet.  189  ; 

II  Serg.  Ss  Rawle  69. 

Stobt,  Justice,  delivered  the  opinion  of  the  court. — This  is  the  case  of 
a  writ  of  error  to  the  circuit  court  of  ihe  district  of  Columbia,  for  the  county 
of  Alexandria.  There  are  many  irregularities  in  the  proceedings  on  tbe 
record  ;  but  as,  in  our  judgment,  they  are  all  waived  or  cured  by  the  agree- 
ment of  the  counsel,  spread  upon  the  record,  which  is,  as  to  tbe  matters  in 
controversy  in  the  suit,  conclusive  upon  the  parties,  and  constituted  the 
basis  of  the  proceedings  at  tb't  trial  and  of  the  special  verdict  on  which  the 
judgment  was  given  for  the  original  plaintiffs  in  the  court  below,  it  is  un- 
necessary to  discuss  their  intrinsic  force  or  Vc'ilidity.  The  main  question  in 
the  case  is,  whether  the  voluntary  stranding  of  a  ship,  in  a  case  of  imminent 
peril,  for  the  preservation  of  the  crew,  the  ship  and  cargo,  followed  by  a 
total  loss  of  the  ship,  constitutes  a  general  average,  for  which  the  property 
saved  is  bound  to  contribution.  We  say,  that  this  is  the  main  question, 
because  the  special  verdict  finds  that  there  was  a  voluntary  runniug  on 
shore  of  the  brig  Hope  ;  that  tht  re  was  no  other  possible  means  of  preserv- 
ing the  crew,  the  ship  and  cargo :  that  the  running  ashore  was  for  this 
express  object  ;  and  that,  after  th  storm  was  over,  the  brig  was  left  high 
and  dry,  and  it  was  found  impf  noticabic  to  get  her  off :  so  that  the  facts 
are  sufficiently  precise  and  full,  to  present  the  question  of  general  average, 
in  its  most  simple  and  comprehensive  form.  Accordingly,  our  attention 
will,  in  the  first  instance,  be  addreHsed  to  the  consideration  of  it. 

Upon  this  question,  the  maritime  jurists  of  continental  Europe  are  not 
entirely  agreed  in  opinion  ;  and  our  own  jurisprudence  presents  conflicting 
adjudications.  It  becomes  the  duty  of  this  court,  therefore,  to  examine 
and  weigh  these  opposing  opinions,  and  to  ascertain,  as  far  as  it  may,  the 
true  principle  which  ought  to  govern  us  on  the  present  occasion.  It  is 
admitted  on  all  bides,  that  the  rule  as  to  general  average  is  derived  to  us 
^  ,  from  the  Rhodian  law,  as  promulgated  and  adopted  in  *the  Roman 
•I  jurisprudence.  The  Digest  states  it  thus  :  If  goods  are  thrown 
overboard,  in  order  to  lighten  a  ship,  the  loss  incurred  for  the  sake  of  all, 
shall  be  made  good  by  the  contribution  of  all.  Lege  Rhodia  cavetur,  ut  si 
levandcB  navis  gratid  Jactus  mercium  /actus  est,  omnium  coniributione 
sarciatur,  quod  pro  omnibus  datum  est.  Dig.  lib.  14,  tit.  2,  c.  1.  That  the 
case  of  jettison  was  here  understood  to  be  put  as  a  mere  illustration  of  a 
more  general  principle,  is  abundantly  clear,  from  the  context  of  the  Roman 
law,  where  a  ransom  paid  to  pirates  to  redeem  the  ship  is  declared  to  be 
governed  by  the  same  rule.  Si  navis  d  piratis  redempta  sit,  omnes  eonferre 
debere.  Dig.  lib.  14,  tit.  2,  c.  2,  §  3.  The  same  rule  was  applied  to  the  case 
of  cutting  away  or  throwing  overbdard  of  the  masts  or  other  tackle  of  the 
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ghipy  to  avert  the  impending  calamity  (Dig.  lib.  14,  tit.  2,  o.  3,  o.  5,  §  2); 
and  the  incidental  damage  occasioned  thereby  to  other  things.  Without 
citing  the  various  passages  from  the  Digest,  which  authorize  this  statement, 
it  may  be  remarked,  that  the  Roman  law  fully  recognised  and  enforced 
the  leading  limitations  and  conditions  to  justify  a  general  contribution, 
which  have  been  ever  since  steadily  adhered  to  by  all  maritime  nations. 
First,  that  the  ship  and  cargo  should  be  placed  in  a  common  imminent  peril ; 
secondly,  that  there  should  be  a  voluntary  sacrifice  of  property  to  avert 
that  peril ;  and  thirdly,  that  by  that  sacrifice,  the  safety  of  the  other  prop- 
erty should  be  presently  and  Buccepsfnlly  attained.  Hence,  if  there  was  no 
imminent  danger  or  necessity  for  the  sacrifice,  as  if  the  jettison  was  merely 
to  lighten  a  ship  too  heavily  laden,  by  the  fault  of  the  master,  in  a  tranquil 
sea,  no  contribution  was  due.  See  Abbott  on  Ship.  pt.  3,  ch.  8,  §  1  ; 
1  Emerig.  Assur.  ch.  12,  §  39,  art.  7,  p.  604  ;  Ibid.  §  40,  p.  606.  So,  if  the 
ship  was  injured  or  disabled  in  a  storm,  without  any  voluntary  sacrifice  ;  or 
if  she  foundered  or  was  shipwrecked,  without  design,  the  goods  saved  were 
not  bound  to  contribution.  Dig.  lib.  14,  tit.  2,  o.  2,  §  1  ;  Ibid.  c.  7  ; 
1  Emerig.  on  Assur.  ch.  12,  §  39,  p.  601-3.  On  the  other  hand,  if  the  object 
of  the  sacrifice  was  not  attained  ;  as  if  there  was  a  jettison  to  prevent  ship- 
wreck, or  to  get  the  ship  off  the  strand,  and  in  either  case,  it  was  not 
attained,  as  there  was  no  deliverance  from  the  common  peril,  no  contribution 
was  due.  Dig.  lib.  14,  tit.  3,  c.  5,  c.  7  ;  1  Emerig.  on  Assur.  ch.  12,  §  41,  p. 
612,  616.  The  language  of  the  Digest  upon  this  last  point  is  very  expressive. 
Amissm  navis  damnum  collationis  consort !o  non  sarcitur  per  eos,  qvi  mer- 
ces  suas  naufragio  llberarunt — nam  hujiM  CBquitateij}  tunc  admitti  placuii, 
cumjactus  remedio  coeteris  in  commune  periculo,  salvd  nave,  consultum  est. 
It  is  this  language  which  seems  in  a  great  measure  to  have  created  the  only 
doubt  among  the  commentators  as  to  the  ext  nt  and  operation  of  the  rule  ; 
some  of  them  having  supposed,  that  the*  safety  of  the  ship  {salvd  nave)  for 
the  voyage,  was,  in  all  cases,  indispensable,  to  found  a  claim  to  contribution; 
whereas,  others,  with  far  more  accuracy  and  justness  of  interpretation,  have 
held  it  to  apply  as  a  mere  illustration  of  the  general  doctrine,  to  a  jettison, 
made  in  the  particular  case,  for  the  very  purpose  of  saving  the  ship 
*and  the  residue  of  the  cargo.  In  truth,  the  Roman  law  does  not  r^iooA 
proceed  upon  any  distinction  as  to  the  property  sacrified,  whether  it  ^ 
be  ship  or  cargo,  a  part  or  the  whole  ;  but  solely  upon  the  ground,  that  the 
sacrifice  is  voluntary,  to  avert  an  imminent  peril ;  and  that  it  is  in  the  ev-  nt 
successful,  by  accomplishing  that  purpose.  And  therefor*',  Bynkersho^'k 
has  not  hesitated  to  declare  the  gen-ral  principle  to  bo,  tliat  whatever 
damage  is  done  for  the  common  benefit  of  all,  is  to  be  contributed  for 
by  all ;  and  that  as  this  obtains  in  a  variety  of  cases,  so  espf^cially,  by 
the  Rhodian  law,  it  obtains  in  cases  of  jettison.  GenercUiter placere potest, 
damnum  pro  utilUate  communi  factum^  commune  esse,  uique  in  variis 
speciebus-  id  obtinere  aliunde  constat^  sic  ex  lege  Bhodia,  crum  maxime  ohtinet 
injactu.     Byoker.  Quest.  Priv.  Juris,  lib.  4,  ch.  24,  Introd. 

These  remarks  seem  proper  to  be  made,  in  order  to  meet  the  suggestions 
thrown  out  at  the  argument,  with  reference  to  the  actual  bearings  of  the 
Roman  law  on  the  question  before  the  court ;  and  they  may  also  serve  in 
some  measure  to  explain  the  true  principles  b}^  which  the  question  ought  to 
be  decided.    In  examining  the  foreign  jurists,  it  will  be  found,  that  there 
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is  far  lesR  disagreement  among  them  than  has  been  generally  supposed. 
All  of  them  that  have  come  within  our  own  researches,  or  those  of  counsel, 
admit,  that  a  voluntary  stranding  of  the  ship  constitutes  a  case  of  general 
average,  if  there  is  not  a  total  loss  of  the  ship.  Emerigon,  in  one  passage, 
lays  down  the  doctrine  in  the  following  broad  language.  "  It  sometimes 
happens,  that  to  escape  from  an  enemy,  or  to  avoid  an  absolute  shipwreck, 
the  ship  is  run  on  shore  in  a  place  which  appears  the  least  dangerous.  The 
damage  suffered  on  this  account  is  a  general  average,  because  it  has  been 
done  for  the  common  safety."  1  Emerigon  Assur.  ch.  12,  §  13,  p.  408. 
And  for  this  he  relies  upon  the  Consolato  del  Mare,  upon  Roccus,  Targa, 
Casaregis  and  Valin.  It  is  true,  that  in  another  place,  he  says,  '*  The 
damages  which  happen  by  stranding  are  a  simple  average  for  the  account 
of  the  proprietors,"  citing  the  French  ordinance  ;  and  then  adds,  "  but  it 
will  be  a  general  average,  if  the  stranding  has  been  voluntarily  made,  for 
the  common  safety,  provided  always  that  the  ship  be  again  set  afloat ; 
for  if  the  stranding  be  followed  by  shipwreck,  then  it  is,  save  who  can." 
1  Emerigon  Assur.  ch.  12,  §  13,  p.  614.  And  he  then  refers  to  the  case  of 
jettison,  where  the  ship  is  not  saved  thereby,  in  which  case,  there  is  no  con- 
tribution. Emerigon  Assur.  ch.  12,  §  13,  p.  616.  Now,  the  analogy  between 
the  two  cases  is  far  from  being  so  clear  or  so  close  as  Emerigon  has  sup- 
posed. In  the  case  of  the  jettison,  to  avoid  foundering  or  shipwreck,  if  the 
calamity  occurs,  the  object  is  not  attained.  But  in  the  case  of  the  strand- 
ing, whatever  is  saved,  is  saved  by  the  common  sacrifice  of  the  ship, 
although  the  damage  to  her  may  have  been  greater  than  was  expected. 
Surely,  the  question  of  contribution  cannot  depend  upon  the  amount  of  the 
damage  sustained  by  the  sacrifice  ;  for  that  would  be  to  say,  that  if  a  man 
lost  all  his  property  for  the  common  benefit,  he  should  receive  nothing  ;  but 
^,  -  if  he  *lost  a  part  only,  he  should  receive  full  compensation.  No 
-■  such  principle  is  applied  to  the  total  loss  of  goods  sacrificed  for  the 
common  safety  ;  why  then  should  it  be  applied  to  the  total  loss  of  the  ship 
for  the  like  purpose  ?  It  may  be  said,  that  unless  the  ship  is  gotten  off,  the 
voyage  cannot  be  performed  for  the  cargo  ;  and  the  safety  and  prosecution 
of  the  voyage  are  essential,  to  entitle  the  owner  to  a  contribution.  But  this 
principle  is  nowhere  laid  down  in  the  foreign  authorities ;  and  certainly,  it 
has  no  foundation  in  the  Roman  law.  It  is  the  deliverance  from  an  imme- 
diate impending  peril,  by  a  common  sacrifice,  which  constitutes  the  essence 
of  the  claim.  The  Roman  law  clearly  shows  this  ;  for  by  that  law,  it  was 
expressly  declared,  that  if,  by  a  jettison  in  a  tempest,  the  ship  was  saved 
from  the  impending  peril,  and  afterwards,  was  submerged  in  another  place, 
still  contribution  was  due  from  all  the  property  which  might  be  fished  up, 
and  saved  from  the  calamity.  JSed  si  navis,  qum  in  tempestatejactio  mercuim 
unius  mercatoris,  levcUa  est,  in  alio  loco  snbmeraa  est,  et  aliquorum  mercea 
per  urincUores  extractce  sunt,  data  mercede,  ratioiiem  haheri  debere  ejus, 
cujus  merces  in  navigatione  levandcB  navis  causa  jactcs  sunt  ab  his,  qui 
postea  sua  per  urhiatores  servaverunt.  Digest,  lib.  14,  tit.  2,  1.  4,  §  1  ; 
Boucher,  Instit.  au  Droit  Maritime  (1806),  p.  449  ;  Abbott  on  Ship.  part.  3, 
ch.  8,  §  13.  And  besides,  in  a  case  like  that  now  before  us,  the  cargo  might 
be  transshipped  in  another  vessel,  and  the  voyage  be  successfully  performed. 
But,  in  truth,  it  is  the  safety  of  the  property,  and  not  of  the  voyage,  which 
constitutes  the  true  foundation  of  general  average.  If  the  whole  cargo 
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were  thrown  overboard,  to  insure  the  safety  of  the  ship,  the  voyage  might 
be  lost ;  but  nevertheless,  the  ship  must  contribute  to  the  jettison.  Why, 
then,  if  the  ship  is  totally  sacrificed  for  the  safety  of  the  cargo,  should  not 
the  same  rule  apply  ?  Suppose,  a  ship,  with  a  cargo  of  cotton  on  board,  is 
struck  by  lightning  and  set  on  fire,  and  it  becomes  indispensable,  for  the 
salvation  of  the  cargo,  to  sink  the  ship  on  a  rocky  bottom,  and  she  is  thereby 
totally  lost — would  not  this  constitute  a  case  of  contribution  ?  Suppose,  a 
cargo  of  lime  were  accidentally  to  take  fire  in  port,  and  it  became  necessary, 
in  order  to  save  the  ship,  that  she  should  be  submerged,  and  the  cargo  was 
thereby  totally  lost,  but  the  ship  was  saved,  with  but  a  trifling  injury  ; 
would  it  not  be  a  case  of  contribution  ? 

So  far  as  we  know,  Emerigon  stands  alone  among  the  foreign  jurists,  in 
maintaining  the  qualification,  that  it  is  necessary  to  a  general  average,  that 
the  ship  should  be  got  afloat  again,  after  a  voluntary  stranding.  Yalin 
certainly  does  not  support  it ;  for  he  only  states,  that  if,  to  avoid  a  total 
loss,  by  shipwreck  or  capture,  the  master  runs  his  vessel  ashore,  the  damage 
which. he  shall  suffer  on  that  account,  and  the  expenses  and  the  charge  of 
putting  her  afloat  again,  are  general  average ;  and  he  gives  the  reason, 
because  all  has  been  done  for  the  common  safety.  2  Valin,  Com.  108  ;  Ibid. 
205,  207,  209.  See  also,  2  Bell.  Com.  p.  689  (5th  edit.  1826).  Beyond  all 
doubt,  Yalin  is  correct  in  this  statement ;  but  then  he  was  merely  discussing 
the  *point,  whether  the  expenses  of  getting  the  ship  afloat  was,  when  rm* . , 
she  was  gotten  off,  a  subject  of  general  average  ;  and  not  the  point,  1- 
whether,  if  the  ship  was  totally  lost,  the  whole  loss  was  not  a  general  aver- 
age ;  his  reasoning  was  diverso  intuitu. 

On  the  other  hand,  the  Consolato  del  Mare,  one  of  the  earliest  and  most 
venerable  collections  of  maritime  law,  lays  down  the  general  rule,  without 
any  such  qualification.  Consolato  del  Mare,  ch.  192-3  ;  Boucher,  Consulato 
de  la  Mer,  ch.  195-6,  §  487-94  ;  as  also  does  Boccus,  in  his  Treatise  de 
Navibu8  et  Naut.  Boccus  de  Nav.  et  Naut,  n.  60.  Indeed,  it  may  be  found 
stated  in  the  same  general  form,  in  the  Roman  law,  where  it  is  said,  without 
referring  to  the  manner  and  extent  of  the  damage,  that  the  whole  damage 
voluntarily  done  to  the  ship  for  the  common  good,  must  be  borne  by  a  com- 
mon contribution.  Sedsi  voluntate  vectorurriy  vel propter  cUiquem  metum  id 
detrimetitum  factum  sit,  hoc  ipsum  sarciri  oportet.  Dig.  lib.  14,  tit.  2,  c.  2, 
§  1,  c.  3, 1.  5,  §  1.  And  Yinnius,  in  his  commentary,  after  speaking  of  an 
involuntary  shipwreck,  in  which  case  there  shall  be  no  contribution,  adds, 
that  the  damage  suffered  by  a  sacrifice  made  for  the  good  of  all,  to  avoid  a 
common  danger,  is  to  be  made  good  by  the  contribution  of  all.  Yinnius 
Packium  ad  Legem  Rhodiamy  c.  5.  Yoet,  in  his  commentary  on  the  Digest, 
is  far  more  explicit,  and  asserts,  that  if  the  ship  is  voluntarily  run  on  shore 
for  the  common  safety,  and  thus  has  perished,  the  goods  being  saved, 
contribution  is  due.  Yoet  ad  Pand.  lib.  14,  tit.  2,  §  6.  Bynkershoek  has 
treated  the  very  question  in  his  usual  clear  and  luminous  manner.  After 
citing  a  decision  of  certain  maritime  judges  of  Amsterdam,  who  held,  that 
if  a  cable  of  the  ship  was  voluntarily  cut  to  avert  a  peril,  and  thereby  the 
anchor  as  well  as  the  cable  was  lost,  contribution  should  not  be  made  for 
the  anchor,  because  there  could  not  be  s^id  to  be  a  voluntary  jettison  ;  and 
who  also,  for  the  like  reason,  held,  that  if  the  ship  was  run  on  shore  and 
lost,  the  goods  should  not  contribute,  because  there  could  be  no  contribution 
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unless  the  ship  was  saved  {quia  nihil  corUribuitur,  nisi  scUvd  nave) ;  he  expres- 
sed his  pointed  disapprobation  of  the  decision,  saying,  that  it  exhibited  very 
little  acuteness,  for  in  all  such  cases  the  goods  cannot  otherwise  be  saved,  and 
the  peril  compels  us  to  the  act ;  and  the  safety  of  the  ship,  in  case  of  a  jettison, 
is  not  otherwise  sought,  than,  the  ship  being  saved,  the  goods  may  thereby 
be  saved ;  and  therefore,  the  goods  saved,  and  the  damage  occasioned  thereby, 
ought  to  be  subject  to  contribution.  And  he  accordingly  holds,  that  the  loss 
of  the  ship,  like  the  loss  of  her  tackle,  is  to  be  deemed  a  general  average,  wher- 
ever she  is  sacri  6  ced,  by  a  voluntary  stranding,  for  the  general  safety  ;  insist- 
ing, that  this  doctrine  is  fully  supported  by  other  authorities  cited  by  him. 
The  doctrine  of  the  Amsterdam  judges  upon  the  principal  point  before  them, 
has  been  utterly  repudiated  by  all  maritime  nations,  in  later  times,  as  it  seems 
to  have  had  no  foundation  in  any  antecedent  adjudications.  See  Cleirac,  Us 
et  Coutumes  de  la  Mer^  art.  21-3.  Indeed,  there  are  early  positive  ordinances 
^  -  of  some  of  the  maritime  states,  which  positively  provide  *for  the  very 
•I  case  of  a  total  loss  of  the  ship,  by  a  voluntary  stranding,  as  a  general 
average  (as,  for  example,  the  ordinance  of  Konigsburg)  ;  and  others,  in 
which  it  is  usually,  if  not  necessarily,  implied.  See  2  Magens  200,  <fec.  It 
deserves  consideration,  also,  that  the  modern  maritime  writers.  Jacobsen, 
Benecke  and  Stevens,  all  admit  this  is  to  be  the  result  of  the  foreign  juris- 
prudence and  ordinances.  Jacobsen's  Sea  Laws,  by  Frick,  b.  4,  ch.  2,  p.  358  ; 
Benecke  on  Insur.  210-21 ;  Stevens  on  Average  33-4  (edit.  1824).  See 
2  Bell's  Com.  p.  589  (5th  edit.  1826).  Stevens  also,  notwithstanding  his 
own  opposition  to  the  rule,  admits  that  it  appears  to  have  been  the  practice 
at  Lloyd's,  as  far  back  as  the  time  of  Mr.  Weskett ;  and  that  recent  opinions 
of  eminent  counsel  in  England,  taken  on  the  very  point,  fully  admit  and 
confirm  it.  Stevens  on  Average  33-5  (edit.  1824).  Dr.  Browne,  in  his 
Treatise  on  the  Civil  and  Admiralty  Law,  adopts  the  same  opinion,  saying, 
"It  has  been  disputed,  whether,  when  a  ship  was  voluntarily  run  ashore  and 
lost,  but  the  cargo  saved,  it  should  contribute,  because  the  rule  was,  that  no 
contribution  took  place  when  the  ship  was  lost.  But  it  was  truly  held,  that 
the  rule  would  be  absurdly  applied  to  a  case  where  the  ship  was  grounded 
purposely  to  save  the  merchandise,  and  that  with  success.'*  2  Browne's 
Civil  and  Adm.  Laws  199. 

Prom  this  review  of  some  of  the  leading  opinions  in  foreign  jurispru- 
dence, brief  and  imperfect  as  it  is,  it  seems  to  us,  that  the  weight  of  authority 
is  decidedly  in  favor  of  the  present  claim  for  general  average. 

In  respect  to  domestic  authorities,  we  have  already  had  occasion  to 
intimate  that  there  are  conflicting  adjudications.  In  Bradhurst  v.  Colum- 
bian Insura7ice  Companx/y  9  Johns.  9,  the  supreme  court  of  New  York  held, 
that  where  a  ship  is  voluntarily  run  ashore,  for  the  common  good,  and  she  is 
afterwards  recovered,  and  performs  the  voyage,  the  damages  resulting  from 
this  sacrifice  are  to  be  bornn  as  a  general  average ;  but  that  where  the  ship 
is  totally  lost,  it  is  not  a  general  average.  The  ground  of  this  opinion,  as 
pronounced  by  Mr.  Chief  Justice  Kent,  seems  mainly  to  have  been,  that 
this  was  the  just  exposition  of  the  Rhodian  and  Roman  law,  and  that  the 
weight  of  authority  among  foreign  jurists  clearly  supported  it.  With  great 
respect  for  the  learned  court,  we  have  felt  ourselves  compelled  to  come  to 
an  opposite  conclusion,  as  to  the  true  interpretation  of  the  Roman  text,  and 
of  the  continental  jurists.  We  agree  with  the  learned  court,  that  when  a 
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ship  is  voluntarily  run  ashore,  it  does  not,  of  course,  follow,  that  she  is  to 
be  lost.  The  intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less 
peril)  if  practicable,  as  well  as  the  cargo.  The  act  is  hazardous  to  the  ship 
and  cargo,  but  it  Ts  done  to  escape  from  a  more  pressing  danger ;  such  as  a 
storm,  or  the  pursuit  of  an  enemy  or  pirate.  But,  then,  the  act  is  done  for 
the  common  safety  ;  and  if  the  salvation  of  the  cargo  is  accomplished 
thereby,  it  is  difficult  to  perceive,  why,  because  from  inevitable  calamity, 
the  damage  has  exceeded  the  intention  or  expectation  of  the  parties,  the 
whole  sacrifice  should  be  borne  by  *the  ship-owntr,  when  it  has  riicQ43 
thereby  accomplished  the  safety  of  the  cargo.  If  one  mast  is  cut  *■ 
away,  and  thereby  another  mast  is  unexpectedly  and  unintentionally  also 
carried  away,  by  the  falling  of  the  former,  it  has  never  been  supposed,  that 
both  did  not  come  into  the  common  contribution.  If,  in  the  opening  of 
the  hatches,  and  the  jettison  of  some  goods  to  lighten  the  ship,  other  goods 
are,  unexpectedly  and  unintentionally,  but  accidentally,  injured  or  destroyed, 
it  has  never  been  doubted,  that  the  latter  were  to  be  brought  into  contribu- 
tion, to  the  extent  of  the  loss  or  damage  done  to  them.  It  is  not  like  the 
case  of  saving  from  a  fire,  tamquam  ex  incendio,  save  who  can.  But  it  is 
like  the  saving  of  the  cargo  from  destruction  by  fire,  by  the  scuttling  and 
submersion  of  the  ship.  Upon  principle,  therefore,  we  cannot  say  that  we 
are  satisfied  that  the  doctrine  of  the  supreme  court  of  New  York  can  be 
maintained  ;  for  the  general  principle  certainly  is,  that  whatever  is  sacri- 
ficed voluntarily,  for  the  common  good,  is  to  be  recompensed  by  the  com- 
mon contribution  of  the  property  benefited  thereby. 

But  the  same  question  has  come  before  other  American  courts,  and  has 
there,  with  the  full  authority  of  the  New  York  decision  before  them, 
received  a  directly  opposite  adjudication.  Our  late  brother,  Mr.  Justice 
Washington,  than  whom  few  judges  had  a  clearer  judgment,  or  more 
patient  spirit  of  inquiry,  had  the  very  point  before  him  in  Coze  v.  ReiUyy 
8  W.  C.  C.  298  ;  and  after  the  fullest  argument,  and  the  most  extensive 
research  into  foreign  jurisprudence,  he  pronounced  an  opinion  that  there 
was  no  difference  between  the  case  of  a  partial  and  that  of  a  total  loss  of 
the  ship,  by  a  voluntary  stranding,  and  that  both  constituted  equally  a  case 
of  genera]  average.  The  supreme  court  of  Pennsylvania  had,  a  short  time 
before,  in  Sims  v.  Oumey,  4  Binn.  513,  adopted  the  same  doctrine;  and 
again  in  Oray  v.  Walriy  2  Serg.  &  Rawle  229,  upon  a  re-argument  of  the 
whole  matter,  with  all  the  subsequent  lights  which  could  be  brought  before 
it,  adhered  to  that  opinion  :  and  this  has  ever  since  been  the  established  law 
of  that  court.  We  have  examined  the  reasoning  in  these  opinions,  and  are 
bound  to  say,  that  it  has  our  unqualified  assent :  and  we  follow,  without 
hesitation,  the  doctrine,  as  well  founded  in  authority  and  supported 
by  principle,  that  a  voluntary  stranding  of  the  ship,  followed  by  a  total 
loss  of  the  ship,  but  with  a  saving  of  the  cargo,  constitutes,  when  designed 
for  the  common  safety,  a  clear  case  of  general  average. 

Having  disposed  of  the  main  question,  it  now  remains  to  say  a  fcw^ 
words  as  to  some  minor  points  suggested  at  the  argument.  In  the 
first  place,  as  to  the  objection,  that  here  the  stranding  does  not  appear  to 
have  been  made,  after  a  consultation  with  the  oflicers  and  crew,  and  with 
their  advice.  There  is  no  weight  in  this  objection.  A  consultation  with  the 
ofiScers  may  be  highly  proper,  in  cases  which  admit  of  delay  and  delibera- 
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tioD,  to  lepel  the  imputation  of  rashness  and  unnecessary  stranding  by  the 
master.  But  if  the  propriety  and  necessity  of  the  act  are  otherwise  suffi- 
^  -  ciently  made  out,  *there  is  an  end  of  the  substance  of  the  objection. 
^  Indeed,  in  many,  if  not  most,  of  the  acts  done  on  these  melancholy 
occasions,  there  is  little  time  for  deliberation  or  consultation.  What  is  to 
be  done,  must  often,  in  order  to  be  successful,  be  done  promptly  and 
instantly  by  the  master,  upon  his  own  judgment  and  responsibility.  The 
peril  usually  calls  for  action,  and  skill,  and  intrepid  personal  decision,  with- 
out discouraging  others  by  timid  doubts  or  hesitating  movements.  The 
very  point  was  decided  in  Sims  v.  Gumeyy  4  Binn.  513,  upon  ground  entirely 
satisfactory.  ~  And  it  has  been  well  remarked,  by  more  than  one  maritime 
jurist,  that  too  scrupulous  an  adherence  to  forms,  on  such  occasions,  has 
justly  a  tendency  to  excite  suspicions  of  fraud.  Targa  has  stated,  that  in 
all  his  experience  of  sixty  years,  he  never  knew  of  but  five  cases  of  regular 
jettisons,  all  of  which  were  suspected  of  fraud,  because  the  forms  had  been 
too  well  observed.  Abbott  on  Ship.  pt.  3,  ch.  8,  §  3  ;  1  £merig.  Assur.  ch. 
12,  §  40,  p.  605. 

The  only  other  remaining  point  is,  whether  freight  ought  to  have  been 
brought  into  the  account,  either  as  a  part  of  the  loss,  or  of  the  contributory 
value,  l^he  auditor's  report,  which  was  adopted  by  the  court,  allowed  the 
freight  as  a  part  of  the  loss,  and  also  of  the  contributory  value.  It  is  per- 
fectly clear,  that  if  a  part  of  the  loss,  the  freight  ought  also  to  contribute. 
And  it  seems  to  us,  that  as,  by  the  loss  of  the  ship,  the  freight  was  totally 
lost  for  the  voyage,  it  was  properly  included  in  the  loss,  and  as  a  sacrifice 
by  the  ship-owner  for  the  common  benefit.  The  goods,  if  reshipped  in 
another  vessel,  must  be  presumed  to  be  so  for  a  new  and  correspondent 
freight,  to  be  borne  by  the  ship-owner  or  the  shipper,  according  as  the  one 
or  the  other  should  seek  to  perform  the  entire  voyage  for  his  own  benefit. 
The  ship-owner  could  only  earn  the  original  freight,  by  a  transshipment ; 
and  if  he  abandoned  that  intent,  the  shipper  must  enter  into  a  new  con- 
tract and  enterprise  with  others.  In  the  case  of  Caze  v.  ReUlyy  3  W.  C.  C. 
298,  although  the  objection  as  to  freight  was  saved,  it  was  abandoned  at 
the  argument.  In  the  case  of  Gray  v.  TFa/n,  2  Serg.  &  Rawle  229,  the 
freight  lost  was  expressly  allowed  in  the  general  average.  No  other  objec- 
tions have  been  taken  to  the  auditor's  report,  or  his  adjustment  thereof  ; 
and  therefore,  upon  the  other  particulars  of  that  adjustment  we  give  no 
opinion. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  circuit  court 
ought  to  be  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden 
in  and  for  the  county  of  Alexandria,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
afilrmed,  with  costs  and  damages  at  the  rate  of  six  per  centum  per  annnm. 
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*KiCHABD  0.  L.  MoNCDKE  and  Walter  P.  Conway,  Executors  of  Mart 
Jame8,  Plaintiffs  in  error,  v.  Anw  R.  Dbrmott,  Defendant  in  error. 

Usury. 

An  action  of  covenant  was  instituted  by  the  execatora  of  H.  J.,  upon  an  obligation  executed  by 
A.  B.  D.,  under  seal,  to  M.  J.,  by  which  she  agreed  to  pay  a  certain  note  or  bond,  loaned  by 
K.  J.  to  A.  R.  D.,  which  had  been  sold  by  A.  R.  D.  at  a  usurious  discount  and  on  a  usurious 
contract ,  the  bond  or  note  of  M.  J.  had  been  given  to  enable  A.  R.  D.  to  raise  money  to  pay 
a  debt  due  by  her,  and  for  which  the  note  of  M.  J.  had  been  previously  loaned  to  her.  It  was 
denied  by  the  executors  of  M.  J.  that  she  had  knowledge  of  the  usurious  dealing  in  which  the 
bond  or  note  of  M.  J.  was  sold ;  the  executors  of  M.  J.  were  obliged  to  pay  a  large  portion  of 
the  note  or  bond,  and  the  action  was  instituted  to  recover  so  much  as  they  had  paid  ;  A.  R. 
D.  set  up  the  usury  between  her  and  the  person  to  whom  she  had  sold  the  note  or  bond,  as  a 
defence  to  the  suit  of  the  executors  of  M.  J.  It  was  heUl^  that  the  action  on  the  covenant  of 
A.  R.  D.  could  be  maintained  ;  and  that  the  usurious  dealing  between  A.  R.  D.  and  the  pur- 
chaser of  the  note  or  bond  of  M.  J.,  did  not  render  the  covenant  of  A.  R.  D.,  to  pay  the  bond 
or  note,  invalid ;  the  court  said,  the  contract  between  the  defendant  and  the  purchaser  of  the 
bond,  if  embracing  no  other  person  than  themselves,  could  affect  no  contract  between  other 
parties,  previously  made ;  and  whether  that  contract  was  usurious,  depended  on  the  intention 
of  the  parties  to  it.  If  it  was  made,  bondfide^  for  the  sale  and  purchase  of  the  bond,  although 
at  a  discount  which  would  insure  to  the  purchaser  twelve  per  cent,  a  year  for  the  money  ad- 
vanced, it  would  not  be  usurious ;  if,  on  the  other  hand,  the  sale  of  the  bond  was  a  mere  cover 
for  avoiding  the  statutes  against  usury,  and  the  real  intention  of  the  parties  was  to  malce  a 
contract  for  the  loan  of  money,  at  a  higher  rate  than  the  legal  interest,  then  the  contract  was 
usurious;  but  to  involve  M.  J.  in  the  usury,  and  to  extend  its  taint  to  the  covenant  of  A.  R.  D. 
it  must  be  shown  by  proof,  that  M.  J.  executed  the  bond  or  note  sold,  for  the  purpose  of  aid- 
ing A.  R.  D.  to  borrow  money  at  usurious  interest,  and  not  to  enable  A.  R.  D.  to  raise  money 
by  selling  it  in  the  market.  When  the  holder  of  H.  J.^s  note  threatened  proceedings  on  it,  it 
was  not  necessary  that  the  executors  of  H.  J.  should  give  notice  thereof. 

No  subsequent  confirmation  of  a  usurious  contract,  nor  any  new  contract,  stipulating  to  pay  the 
debt,  with  the  usurious  interest,  will  make  it  valid. 

It  is  the  settled  law  of  Virginia,  that  the  botid  ^fide  purchaser  of  a  bond  or  note  may  take  it  at 
any  rate  or  discount,  however  great,  without  violating  the  statute. 

Moncure  v.  Dermott,  6  Cr.  C.  C.  445,  affirmed. 

Error  to  the  Circuit  Court  of  the  District  of  Columbia,  and  county  of 
Washington.  The  plaintiffs  in  error,  executors  of  Mary  James,  instituted 
an  action  of  covenant  against  the  defendant,  on  the  following  instrument 
of  writing  : 

"  Whereas,  Mary  James  has  executed  her  bond  or  note,  dated  the  28th 
day  of  November  1828,  payable  to  me,  on  demand,  for  the  sum  of  $2620, 
which  said  bond  or  note  was  merely  loaned  to  me  for  the  purpose  of  raising 
money  upon,  and  whereas,  I  have,  since  the  execution  of  the  said  bond  or 
note  as  aforesaid,  assigned  it  to  Philip  Alexander,  of  Fredericksburg,  for 
value  received  of  him,  I  do,  therefore,  hereby  bind  myself,  my  heirs,  execu- 
tors and  administrators,  to  pay  or  discharge  the  said  bond  or  note,  with  all 
interest  that  may  accrue  thereon,  when  the  same  shall  become  due  and 
payable.     Given  under  my  hand  and  seal,  this  12th  day  of  August  1829. 

Ann  R.  Dbrmott."  [sbal.] 

♦The  evidence  showed,  that  the  note  of  Mary  James,  which  had  r^^^^ 
been  assigned  to  Philip  Alexander,  was  not  fully  paid  by  Ann  R. 
Dermott,  and  that  a  large  portion  of  the  same  remained  unpaid  at  the  death 
of  Mary  James,  who  had  executed  a  deed  of  trust  to  secure  the  payment  of 
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it ;  and  that  her  executors  (Philip  Alexander  having  ordered  the  deed  of 
trust  to  be  enforced  by  the  sale  of  the  land  and  negroes  conveyed  by  the 
deed),  paid  the  same  out  of  the  funds  of  the  estate  in  their  hands.  The 
defendant  alleged  usury  in  the  transaction  for  the  loan  of  the  money ;  and 
by  an  agreement  between  the  counsel  for  the  plaintiff ;  and  the  defendant, 
usury  was  allowed  to  be  given  in  evidence,  as  if  specially  pleaded. 

On  the  trial  of  the  cause,  certain  bills  of  exception  to  the  ruling  of  the 
court  were  '  filed  by  the  counsel  for  the  plaintiff  and  the  jury,  under 
the  charge  of  the  court,  gave  a  verdict  for  the  defendant ;  upon  which  the 
circuit  court  gave  judgment.  The  plaintiffs  prosecuted  this  writ  of  error. 
The  case,  and  the  whole  of  the  plaintiffs'  bills  of  exception,  are  fully  stated 
in  the  opinion  of  the  court. 

The  case  was  argued  by  Moncure  and  Key^  for  the  plaintiffs  in  error  ; 
and  by  Hoban  and  JoneSy  for  the  defendant. 

Key,  for  the  plaintiffs,  contended,  that  admitting  usury  to  have  taken  place 
between  Ann  R.  Dermott  and  Philip  Alexander,  in  the  original  loan  of  the 
money,  this  could  not  affect  the  transaction  between  Ann  R.  Dermott  and 
Mary  James,  l^he  testatrix  of  the  plaintiffs  in  error.  This  usury  was  unknown 
to  Mary  James,  and  the  executors  have  been  obliged  to  pay  to  Philip  Alex- 
ander the  balance  of  the  debt.  To  affect  the  covenant  on  which  suit  is 
brought,  it  must  be  shown  to  have  been  a  contract  for  a  usurious  loan  of 
money,  or  a  security  for  such  a  loan.  Laws  of  Virginia  ;  Statutes  of  12 
Car.  II.  c.  13  ;  12  Ann.  c.  16  ;  13  Eliz.  The  suit  is  brought  on  a  contract 
between  Ann  R.  Dermott  and  Mary  James.  It  is  not  a  suit  to  recover 
money  loaned,  nor  is  the  obligation  given  as  a  security  for  a  loan. 

Mary  James  had  loaned  her  note  to  the  defendant,  to  enable  her  to  raise 
money  on  it,  by  selling  it  for  her  own  use.  This  had  been  done,  long  before 
the  execution  of  the  obligation  on  which  this  suit  is  brought.  The  instru- 
ment is  manifestly  a  covenant  to  secure  Mary  James  from  liability  for  the 
loaned  note.  The  covenant  is  to  discharge  the  note,  when  due,  and  she  is 
to  be  secured  from  the  payment  of  the  note.  14  Johns.  177  ;  Offley  v. 
Warde^  1  Lev.  235.  The  covenant  is  not  to  Alexander,  nor  is  it  given  to 
pay  usurious  interest.  Alexander  is  not  a  party  to  it ;  and  it  was  never 
delivered  to  him,  nor  made  for  his  benefit.  Had  it  been  made  and  delivered 
to  Alexander,  it  would  have  been  nudum  pactum.  The  defendant  was 
already  fully  liable  to  him,  on  her  assignment  to  him  of  the  note  of  Mary 
James,  and  there  would,  therefore,  have  been  no  consideration  for  it. 
^  ^  *What  law  avoids  such  an  instrument  ?  Suppose,  Mary  James, 
J  instead  of  lending  her  note  to  the  defendant,  had  loaned  the  money 
to  pay  the  usurious  debt,  and  had  taken  a  note  for  its  repayment ;  it  is  set- 
tled, that  usury  in  the  original  loan  would  be  no  defence  to  such  a  note  ; 
nor  is  it  a  defence,  in  any  case,  where  a  subsequent  contract  is  made  with  a 
third  party  who  is  a  stranger  to  the  usury.  1  Mass.  138  ;  9  Ibid.  45  ;  Cro. 
Eliz.  588,  642  ;  2  Madd.  279  ;  4  Johns.  322,  333  ;  10  Ibid.  185,  195  ;  Story's 
Conflict  of  Laws  206-7  ;  De  Wolfy.  Johnson^  10  Wheat.  367. 

It  was  said,  in  the  circuit  court,  that  the  plaintiffs  should  have  given 

notice  of  Alexander's  claim  upon  Mary  James's  note,  and  should  have  called 

on  Ann  R.  Dermott  to  defend  against  the  claim.     But  the  obligation  is 

exactly  otherwise.   The  defendant  should  have  given  the  executors  of  Mary 
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James  notice  not  to  pay  the  note,  and  set  up  the  usury.  8  Wend.  458-9. 
The  plaintiffs  were  not  bound  to  make  defence.  They  had  no  proof  of 
usury.  The  defendant  stood  by,  and  saw  the  executors  pay  the  debt,  and 
afterwards  set  up  the  usury  between  herself  and  Alexander,  against  the 
executors,  w.jo  had  paid  her  debt,  ignorant  of  any  defence  that  could  be 
made  to  the  claim  of  payment  from  the  estate  of  Mary  James. 

Jfaneurey  for  the  plaintiffs  in  error,  said  : — ^The  three  instructions  prayed 
for  by  the  plaintiffs  and  refused  by  the  court  below,  present  for  the  decision 
of  this  court  the  three  following  propositions.  1.  That  a  surety  paying  a 
usurious  debt,  without  being  notified  by  the  principal  of  the  existence  of  the 
usury,  and  instructed,  on  that  ground,  to  resist  the  payment,  is  entitled  to 
recover  from  the  principal,  the  money  paid.  2.  That  a  surety  paying  a 
usurious  debt,  without  any  knowledge  of  the  usury,  or  of  any  other  objec- 
tion to  the  validity  of  the  debt,  and  under  the  belief  that  the  same  is  bond 
fide  due,  is  entitled  to  recover  from  the  principal  the  money  paid.  3.  That 
the  executors  of  a  surety  paying  a  usurious  debt,  without  any  knowledge 
of  the  usury,  and  after  the  principal  had  waived  and  abandoned  all  objection 
to  the  validity  of  the  debt,  and  assented  that  the  same  should  be  considered 
as  valid  and  legal,  are  entitled  to  recover  from  the  principal,  the  money 
paid. 

The  affirmative  of  these  three  popositions  is  maintained  by  the  counsel 
for  the  plaintiffs,  on  the  following  authorities.  Robinson  v.  May^  Cro. 
Eliz.  588  ;  Button  v.  Dotonhamy  Ibid.  643  ;  Basset  and  Prowess  Case,  2 
Leon.  166  ;  Comyn  on  Usury,  186-96  ;  Ford  v.  Keith,  1  Mass.  139  ;  Bearce 
V.  Barstoto,  9  Ibid.  45  ;  Parker  v.  Rochester,  4  Johns.  Ch.  332  ;  1  Tuck.  Bl. 
Com.  379  ;  Merchant  v.  Dodyin,  2  M.  <fc  Scott  633  ;  Cuthbert  v.  Haley, 
8  T.  R.  390  ;  Jackson  v.  Henry,  10  Johns.  185  ;  Chadbourn  v.  Watts,  10 
Mass.  121  ;  Stone  v.  Ware,  6  Munf.  541  ;  EUis  v.  Wames,  Cro.  Jac.  33  ; 
De  Wolf  V.  Johnson,  10  Wheat.  367  ;  Crenshaw  v.  Clark,  5  Leigh 
65  ;  Spangler  v.  Snapp,  Ibid.  478  ;  *  Turner  v.  Hume,  4  Esp.  11  ;  r^^.^: 
8cott  V.  Zetois,  2  Conn.  132  ;  G^een  v.  Kemp,  13  Mass.  515.  I- 

The  covenant  upon  which  this  suit  was  brought  is,  in  effect,  a  covenant 
of  indemnity  ;  and  the  plaintiffs  having  paid  the  supposed  usurious  debt, 
without  any  knowledge  or  suspicion  of  the  usury,  are  entitled  to  recover  on 
the  covenant,  the  money  paid  by  them,  though  they  made  the  payment  with- 
out suit  and  without  notice  to  the  defendant.  Such  would  be  the  case,  on 
general  principles,  but  it  is  especially  so  here,  where  the  principal  had 
removed  from  the  state,  and  where  payment  by  the  plaintiffs  was  necessary 
to  save  the  property  of  their  testatrix  from  sale  under  the  deed  of  trust. 
Douglass  v.  Clark,  14  Johns.  177  ;  Chace  v.  Hinman,  8  Wend.  452  ;  Ken 
V.  MitcheU,  2  Chit.  487. 

The  plaintiffs  also  contend,  that  there  is  error  in  the  judgment  of  the 
court  below,  in  granting  the  instruction  prayed  for  by  the  defendant. 

1.  The  hypothetical  case  stated  in  that  instruction  is  not  a  case  of  usury. 
Usury  will  not  be  presumed  ;  and  if,  upon  any  rational  hypothesis,  the  trans- 
action could  have  been  legal,  it  will  not  be  presumed  to  have  been  usurious. 
The  statute  of  usury  is  highly  penal  in  its  character,  and  should  not  be 
applied  without  strong  and  clear  proof  of  the  usury.  Crenshaw  v.  Clark, 
6  Leigh  65  ;    Whitworth  v.  Adams,  5  Rand.  404-25.     The  contract  in  this 
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case  baying  been  made  in  Virginia,  must  be  governed  by  tbe  law,  and  the 
decisions  of  that  state.  It  has  been  there  decided,  that  the  bond  Jide  par- 
chase  of  a  bond,  made  for  sale,  at  a  greater  discount  than  legal  interest  is 
not  usurious.  Hanshorough  v.  Baylor^  2  Munf.  36  ;  also,  Taylor  v.  Bruce, 
Qilm.  42  ;  Whitworth  v.  AdamSy  5  Rand.  333.  There  is  nothing  in  the  facts 
stated  in  the  defendant's  instruction,  inconsistent  with  a  bond  fide  purchase 
of  the  bond  from  the  defendant.  The  purchaser  may  well  have  supposed, 
that  Mary  James  was  indebted  to  the  defendant  in  a  sum  equal  to,  or  exceed- 
ing, the  amount  of  the  bond  ;  and  that  the  defendant  was  willing  to  sell  so 
much  of  the  debts  as  would  raise  the  sum  which  she  needed,  and  no  more. 
Or  he  may  have  well  supposed,  that  Mary  James,  being  a  maiden  aunt  of 
the  defendant,  and  warmly  attached  to  her,  had  given  her  the  bond  which 
was  offered  to  him  for  sale.  In  either  case,  the  transaction  would  have  been 
perfectly  legal ;  and  knowledge  of  it  on  the  part  of  the  purchaser,  would 
not  have  made  the  purchase  usurious. 

2.  The  court  in  giving  the  instruction,  weighed  the  evidence  and  decided 
upon  the  facts  which  should  have  been  left  exclusively  to  the  jury.  6  Rand. 
397,  407  ;  6  Leigh  617  ;  4  Maule  &  Selw.  192  ;  8  Eng.  Com.  Law  97  ;  Ibid. 
109  ;  6  Ibid.  417.  Where  the  facts  found  in  a  special  verdict,  or  stated 
liypothetically  in  an  instruction,  show  a  loan  or  forbearance  of  money,  at 
more  than  legal  interest,  the  corrupt  agreement  is  an  intendment  of  law,  and 
need  not  be  expressly  found  or  stated  ;  but  where  the  transaction  presents 
*S4fil  ^^^®^^  ^^  *^^*^  form  of  a  sale  of  a  bond,  or  in  any  other  form  which 
^  may  be  used  as  a  shift  or  device  to  evade  the  statute,  the  corrupt 
intent  to  evade  the  statute  is  a  question  of  fact,  which  must  be  left  to  the 
jury.  The  case  of  Roberta  v.  Trenayney  Cro.  Jac.  507,  is  in  accordance  with 
this  distinction. 

Hoban  and  Jof^ea^  for  the  defendant,  contended,  that  as  to  so  much  of 
the  plaintiffs'  exceptions  to  the  decision  of  the  circuit  court  as  went  to  the 
refusal  of  the  instructions  to  the  jury,  moved  on  the  part  of  the  plain  tiffs, 
all  the  said  instructions  were  properly  refused,  as  being  erroneous  on  the 
general  principles  of  law  assumed  in  them  ;  or,  even  if  correct  in  their  prin- 
ciples, yet  they  were  propounded  with  such  qualifications  and  adjuncts, 
as  were  wholly  inadmissible,  and  vitiated  the  instructions  throughout  their 
entire  frame. 

As  to  the  instruction  finally  granted,  at  the  instance  of  the  defendant, 
upon  the  hypothetical  state  of  facts  therein  set  forth,  it  is  contended,  that 
the  facts  assumed  are  fairly  deduced  from  the  evidence ;  not  only  sufficiently 
pertinent  to  the  conclusions  of  fact  assumed,  but  going  to  the  clearest  proof  of 
those  conclusions  ;  that  the  circuit  court  has,  nevertheless,  fairly  left  every 
fact,  and  every  conclusion  of  fact,  to  the  free  and  unbiassed  judgment  of 
the  jury  ;  that  such  facts,  being  found  true,  do  amount,  in  every  circum- 
stance, both  of  act  and  intent,  to  technical  usury,  in  both  the  forms  stated 
by  the  court ;  and  that  the  legal  conclusion  of  usury  would  follow  from  Such 
facts  found  in  a  special  verdict ;  yet  the  court  has  left  all  the  conclusions  and 
presumptions  of  usury  from  the  facts,  equally  as  the  facts  themselves,  to  the 
judgment  and  discretion  of  the  jury. 

Mary  James  was  acquainted  with  the  whole  transaction  for  procuring 
the  money  from  Philip  Alexander,  and  she  cannot  be  excluded  from  the 
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influence  of  the  law  on  the  subject  of  usury,  by  coming  forward  as  a  suitor 
on  the  obligation  of  guaranty,  given  by  the  defendant  error.  The  original 
note,  for  the  payment  of  which  the  money  was  procured  from  Alexander, 
was  the  note  of  Mary  James.  She  was  the  debtor  on  that  note,  and  origin- 
ally liable  for  its  payment.  It  was  to  relieve  her  from  this  liability,  the 
money  was  procured  by  the  usurious  dealing  between  the  defendant  and 
Alexander  ;  of  all  the  circumstances,  she  was  fully  cognisant. 

How  is  the  law  settled  with  regard  to  principal  and  surety,  when  the 
surety  is  collaterally  liable  for  a  usurious  contract  ?  It  is  claimed,  that  notice 
of  the  nature  of  the  transaction  is  not  .necessary.  If  the  contract  was  origin- 
ally usurious,  the  guarantee  is  void.  Comyn  on  Usury  133.  A  new  contract 
made  by  the  parties,  with  a  st''anger,  ignorant  of  the  usury,  is  not  affected 
by  it,  and  is  valid.  But  if  the  old  contract  is  continued,  and  is  usurious,  no 
recovery  can  be  had.  But  on  *  a  new  contract  it  is  different.  Comyn  on 
Usury  196  ;  1  Mass.  137.  The  obligation  of  the  defendant,  on  which  this 
suit  is  brought,  could  have  been  enforced  against  her  in  a  court  of  chancery, 
by  ^Alexander;  it  was,  therefore,  a  direct  obligation  to  sustain  a  i-^q^q 
usurious  contract.  '- 

McKiNLSY,  Justice,  delivered  the  opinion  of  the  court. — This  cause  is 
brought  before  this  court  upon  a  writ  of  error  to  the  circuit  court  of  Wash- 
ington county,  in  the  district  of  Columbia.  The  plaintiffs  brought  suit 
against  the  defendant,  in  the  court  below,  upon  a  covenant  executed  by  the 
defendant  as  follows : 

"  Whereas,  Mary  James  has  executed  her  bond  or  note,  dated  the  28th 
day  of  November  1828,  payable  to  me,  on  demand,  for  the  sum  of  $2620, 
which  said  bond  or  note  was  merely  loaned  to  me  for  the  purpose  of  raising 
money  upon  ;  and  whereas,  I  have,  since  the  execution  of  said  bond  or  note, 
assigned  it  to  Philip  Alexander,  of  Fredericksburg,  for  value  received  of 
him  ;  I  do,  therefore,  hereby  bind  myself,  my  heirs,  executors  and  adminis- 
trators, to  pay  and  discharge  the  said  bond  or  note,  with  all  interest  that 
may  accrue  thereon,  when  the  same  shall  become  due  and  payable.  Qiven 
under  my  hand  and  seal,  this  12th  day  of  August  1829. 

Ann  R.  Dermott."    [sBiiL.] 

To  this  suit  the  defendant  pleaded  non  assumpaity  with  leave  to  give 
usury  in  evidence.  At  the  trial,  it  was  proved,  that  the  testatrix  became 
principal  in  a  bond  to  Thomas  Poultney  <fc  Son,  of  Baltimore,  bearing  date 
the  31  St  day  of  March  1826,  for  the  sum  of  $3633;  it  being  for  the  payment 
of  a  debt  due  by  the  defendant,  who  also  signed  the  bond,  payable  on  the 
23d  day  of  November  1828 ;  and  that  the  testatrix  executed  a  deed  of  trust 
upon  her  land  and  negroes,  to  secure  and  save  harmless  William  C.  Beale, 
John  Moncure  and  Thomas  Ledden,  who  had  become  sureties  to  said  bond, 
at  the  request  of  the  testatrix  ;  and  that  the  reason  why  she  gave  her  own 
bond  for  the  debt  of  the  defendant  was,  because  the  defendant  could  not 
give  satisfactory  security  to  the  sureties ;  that  in  the  spring  of  the  year 
1828,  the  defendant  applied  to  John  Moncure,  to  aid  her  in  borrowing  money 
to  pay  off  the  bond  to  Poultney  &  Son,  who  informed  her,  that  he  did  not 
believe  that  money  could  be  borrowed  in  Fredericksburg,  at  legal  interest ; 
and  advised  her  to  procure  the  note  of  the  testatrix,  who  was  her  aunt,  and 
•ell  it  in  the  market.     Several  conversations  took  place,  between  that  time 
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and  the  next  November,  between  Moncure,  acting  as  agent  of  the  defendant, 
and  Philip  Alexander,  of  Fredericksburg,  in  relation  to  the  sale  of  a  bond 
or  note  of  the  testatrix ;  when,  finally,  Alexander  agreed,  that  he  would 
buy  the  bond,  provided  he  could  make  at  the  rate  of  twelve  per  centum  a 
year  upon  his  money,  and  obtain  security  for  its  final  payment  by  a  deed  of 
trust  upon  the  land  and  negroes  of  the  testatrix.  While  these  negotiations 
were  pending,  the  testatrix  addressed  a  letter  to  Alexander,  dated  the  25th 
^  1  of  November  1828,  in  which  she  stated,  that  her  *niece,  the  defendant, 
^  had  informed  her,  that  she  intended  selling  and  assigning  to  him  the 
bond  of  the  testatrix  for  $2880,  payable  on  demand,  and  proposing,  if  he 
would  give  her  time  for  the  payment  of  the  money,  she  would  give  a  deed 
of  trust  upon  her  land  and  negroes,  to  secure  its  payment.  These  negotia- 
tions were  protracted  until  the  money  to  Poultney  <fc  Son  was  so  nearly  due 
that  there  was  not  time  sufficient  to  complete  the  arrangements  in  relation 
to  the  bond  and  security  ;  and  Alexander  agreed  to  advance  the  sum  required, 
$2340,  upon  an  undertaking,  on  the  part  of  Moncure  and  Beale,  that  they 
would  refund  the  money  to  him,  if  the  defendant  failed  to  assign  the  bond, 
and  the  testatrix  to  execute  the  deed.  On  the  Ist  of  December  1828,  the 
defendant  assigned  to  Alexander  the  bond  of  the  testatrix  for  $2620  ;  and 
on  the  10th  day  of  the  same  month,  the  testatrix  executed  the  deed  of  trust, 
in  which  it  was  stipulated,  that  the  bond  was  to  be  paid  at  the  end  of  two 
years,  with  legal  interest. 

During  all  this  time,  the  testatrix  and  the  defendant  lived  together  in 
Virginia,  some  distance  from  Fredericksburg.  The  defendant  afterwards 
removed  to  Washington,  where  she  resided  when  this  suit  was  commenced. 
From  the  month  of  April  1831,  to  the  month  of  May  1832,  she  made  several 
payments  to  Alexander  on  the  bond  ;  and  by  letters  to  the  testatrix, 
expressed  her  anxious  desire  to  pay  it  off,  that  the  testatrix  and  her  prop- 
erty might  be  released  from  further  responsibility  on  her  account.  After 
the  death  of  the  testatrix,  Alexander  put  the  bond  into  the  hands  of  the  trus- 
tee, with  directions  to  sell  the  trust  property,  unless,  within  a  reasonable 
time,  the  plaintiffs  paid  the  balance  due. 

The  plaintiffs  prayed  the  court  to  instruct  the  jury,  that  it  is  not  compe- 
tent for  the  defendant  in  this  action  to  deny,  by  plea  or  otherwise,  the  va- 
lidity of  the  note  of  28th  November  1828,  recited  in  the  covenant  on  which 
this  suit  is  brought,  and  that  she  is  estopped  from  setting  up,  in  this  action, 
any  alleged  usury,  as  affecting  the  validity  of  said  note ;  that  the  plaintiffs 
are  entitled  to  recover  in  this  action  the  sums  which  the  jury  are  satisfied, 
from  the  evidence,  were  paid  by  the  plaintiffs  to  Philip  Alexander,  on  the 
bond  dated  28th  November  1828  ;  unless  the  defendant  proves  to  the  jury, 
that  before  such  payments,  the  plaintiffs  were  notified  that  the  bond  of  28th 
November  1828  was  tainted  with  usury,  and  instructed  to  dispute  the  same  ; 
which  the  court  refused.  And  then  further  prayed  the  court  to  instruct  the 
jury  as  follows  :  that  if  the  jury  should  believe  from  the  evidence,  that  the 
note  of  Mary  James  to  the  defendant,  assigned  by  Alexander,  dated  28th 
November  1828,  was  made  on  a  usurious  agreement  entered  into  between 
said  defendant  and  said  Alexander,  but  that  the  plaintiffs  had  no  knowledge 
of  such  usury,  at  the  time  they  were  called  upon  to  pay  the  balance  due  on 
the  note,  nor  at  any  time  before,  and  paid  the  same,  under  the  belief  that 
the  same  was  bond  fide  due^  and  without  any  knowledge  that  there  was  any 
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objection  to  the  validity  of  said  note  ;  or  without  any  notification  or  com- 
munication from  the  defendant,  then  the  plaintiffs  *are  entitled  to  ^^ 
recover  ;  unless  the  jury  should  be  satisfied  from  the  evidence,  that  ^ 
the  said  Mary  James  knew  of  the  said  usurious  agreement,  under  which  the 
said  note  was  given  and  assigned  as  aforesaid  ;  which  the  court  also  refused. 
And  further  prayed  the  court  as  follows :  that  if  the  jury  should  believe 
from  the  evidence,  that  the  note  of  Mary  James,  the  defendant,  assigned  by 
her  to  Alexander,  dated  28th  November  1828,  was  made  on  a  usurious 
agreement,  entered  into  between  said  defendant  and  said  Alexander,  but 
that  the  plaintiffs  had  no  knowledge  of  such  usury,  at  the  time  they  were 
called  upon  to  pay  the  balance  due  on  the  note,  nor  at  any  time  before,  and 
paid  the  same,  under  the  belief  that  the  same  was  bond  fide  due,  and  with- 
out any  knowledge  that  there  was  any  objection  to  the  validity  of  said  note, 
and  without  any  notification  or  communication  from  the  defendant  ;  and  if 
the  jury  believe  from  the  evidence,  the  defendant  waived  and  abandoned 
all  objection  to  the  validity  of  said  note,  and  assented  that  the  same  should 
be  considered  as  a  valid  and  legal  obligation,  then  the  plaintiffs  are  entitled 
to  recover;  and  it  is  competent  for  the  jury  to  infer  such  waiver  and 
assent,  if  they  shall  believe  from  the  evidence,  that  the  defendant,  after 
obtaining  said  money,  made  payments  of  interest,  as  the  same  became  due, 
and  expressed  her  desire  and  intention  to  pay  the  said  note,  and  her  anxiety 
to  save  her  aunt^s  property  from  sale  under  the  said  deed  of  trust ;  which 
the  court  also  refused.  To  all  which  refusals  by  the  court  to  give  the  sev- 
eral instructions  as  prayed,  the  plaintiffs  excepted. 

And  the  plaintiff^s  counsel  then  further  prayed  the  court  as  follows : 
that  if  the  jury  believe  from  the  evidence,  that  there  was  no  loan  of  money 
from  Alexander  to  defendant,  secured  by  the  bond  of  the  28th  November 
1828,  but  that  the  said  bond  was  bond  fide  purchased  by  said  Alexander  of 
defendant,  at  a  discount  exceeding  the  legal  rate  of  interest,  the  said  Alex- 
ander not  knowing  when  he  purchased  said  bond,  that  the  same  was  loaned 
by  Mary  James  to  the  defendant  solely  to  raise  money  on,  the  transaction  is 
not  usurious,  and  the  plaintiffs  are  entitled  to  recover  in  this  action  the 
moneys  paid  by  them  to  Alexander  on  said  bond  ;  and  further,  if  the  jury 
should  believe,  that  Philip  Alexander,  when  he  paid  the  money  and  took 
the  note  as  aforesaid,  intended  to  buy  the  said  note  for  the  amount  given  on 
it,  not  knowing  that  the  note  was  made  by  Miss  James  to  defendant,  in 
order  to  raise  money  on  it,  and  did  not  mean,  by  disguising  the  advance 
nnder  the  form  of  a  purchase,  to  evade  the  statute  of  usury,  then  such  pur- 
chase was  lawful ;  which  prayers  the  court  gave  as  prayed,  and  to  which 
the  defendant  excepted. 

And  the  defendant's  counsel  thereupon  prayed  the  court  as  follows  :  if 
the  jury  find  and  believe,  from  the  evidence  aforesaid,  that  for  several 
months  before  the  execution  and  assignment  of  the  bond  or  note  mentioned 
and  described  in  the  covenent  on  which  the  suit  is  brought,  there  were  such 
negotiations  and  propositions  pending  between  said  John  Moncure  (acting 
in  behalf  of  defendant)  and  *said  Philip  Alexander,  as  are  mentioned  r^^.-o 
and  set  forth  in  said  afiidavits  of  Moncure  and  Alexander,  and  in  the  *- 
papers  and  exhibits  therein  referred  to,  that  the  true  and  genuine  nature 
and  object  of  such  negotiations  and  propositions,  and  of  the  successive 
arrangements  and  understandings  resulting  from  them,  as  really  contem- 
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plated  by  both  parties,  were,  that  said  Alexander  should  make  an  advance 
of  money  to  defendant,  upon  a  future  bond  or  note  of  said  Mary  James, 
payable  to  defendant,  and  by  her  to  be  assigned  to  said  Alexander,  under 
the  name  and  form  of  a  sale  of  such  bond  or  note  at  a  discount,  above  legal 
rate  of  interest ;  that  such  discount  from  the  amount  of  such  bond  or  note, 
should  be  so  adjusted,  as  that  the  difference  between  the  full  amount  of  the 
bond  or  note,  and  the  sum  advanced  on  it,  should  be  equivalent  to  an 
interest  at  the  rate  of  twelve  per  cent,  per  annum  on  the  sum  actually 
advanced  for  the  time  of  forbearance,  to  be  given  on  such  bond  or  note  ; 
that  all  the  said  preliminary  negotiations,  propositions  and  arrangements 
were,  just  before  the  execution  and  assignment  of  the  bond  or  note  referred 
to  in  the  covenant  set  forth  in  the  plaintiffs'  declaration  (such  bond  or  note 
being  the  same  note  under  seal,  or  bill  obligatory,  above  given  in  evidence 
by  plaintiffs,  with  the  said  convenant,  and  annexed  to  the  said  original 
affidavit  of  said  J.  Moncure,  as  aforesaid),  terminated  in  an  arrangement  so 
modifying  the  before  pending  propositions  and  arrangements  aforesaid,  as 
that  said  Alexander  should  immediately  advance  the  defendant  $2340,  and 
that  defendant  should  assign  to  him  a  note  or  bond  thereafter,  to  be  drawn 
and  executed  by  said  Mary  James,  for  such  amount  as  should  make  the 
difference  between  the  sum  so  advanced,  and  the  sum  to  be  ultimately 
received  by  him  for  the  principal  and  interest  of  such  bond  or  note,  equiv- 
alent to  an  interest  of  twelve  per  cent,  per  annum  on  the  sum  so  advanced, 
according  to  the  principle  oq  which  said  Alexander,  in  his  letter,  a  copy  of 
which  is  on  the  record,  to  said  Moncure,  insisted,  that  the  profits  of  the 
transaction  should  be  calculated  and  secured,  and  that  the  payment  of  such 
bond  or  note  should  be  collaterally  secured  by  a  deed  in  trust  of  the  land 
and  slaves  of  said  Mary  James.  That  the  said  Alexander,  in  pursuance  and 
execution  of  such  arrangement  and  understanding,  did  advance  the  said 
$2340  to  defendant,  or  for  her  use  ;  that  the  said  Mary  James,  in  the  pur- 
suance and  execution  of  the  same  arrangement  and  understanding  on  her 
part,  did  afterwards,  on  the  28th  November  1826,  execute  and  deliver  the 
said  note  under  seal,  or  bill  obligatory,  of  that  date,  and  afterwards,  on  the 
10th  December  1828,  duly  execute  and  deliver  to  said  J.  Moncure  and  P. 
Alexander,  the  said  deed  in  trust,  bearing  that  date,  as  above  given  in 
evidence  by  defendants,  and  annexed  to  the  said  cross-examination  of  said 
Moncure,  a  copy  of  which  is  on  the  record,  and  that  the  defendant,  in  the 
pursuance,  and  execution  of  the  said  arrrangement  and  understanding,  did 
assign  the  said  bill  obligatory  to  said  Alexander,  immediately  on  the  execu- 
tion of  the  same  by  said  Mary  James  ;  that  the  amount  of  said  securities, 
^  ,  and  the  time  with  which  said  Mary  James  was  indulged  *by  said 
^  deed,  in  trust  for  payment,  were  knowingly  and  designedly  calculated 
and  adjusted  by  and  between  said  Alexander  and  said  Moncure,  in  behalf 
of  defendant,  so  as  to  produce  in  the  end  a  yearly  interest  of  twelve  per 
cent,  on  the  sum  advanced,  during  such  time  of  indulgence  ;  and  that  the 
principal  and  interest  secured  by  the  said  instruments,  were  intended  and 
designed  by  both  parties  to  amount,  and  did  in  fact  amount,  to  greatly  more 
than  the  sum  so  advanced  with  legal  interest,  for  such  time  of  indulgence 
as  aforesaid  ;  and  did  in  fact  substantially  secure  to  said  Alexander,  a  yearly 
interest  of  twelve  per  cent,  on  the  sum  so  advanced  by  him.  Then  the  jury, 
if  they  find  such  facts  as  aforesaid  satisfactorily  proved,  and  fairly  deduc- 
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ible  from  the  evidence  aforesaid,  may  properly  infer,  from  such  facts,  and 
fairly  presume,  that  the  transaction  was  substantially  a  loan,  within  the 
meaning  of  the  statute  against  usury  ;  notwithstanding  it  may  appear  to 
have  been  made  in  the  form  and  name  of  a  sale  of  the  said  Mary  James's 
bond  or  note  ;  and  then  the  jury  may,  from  the  same  facts  and  circum- 
stances, if  proved  and  deduced  as  aforesaid,  also  properly  infer  and  well 
presume,  that  the  sum  of  money  deducted  and  retained  by  said  Alexander, 
from  the  nominal  amount  of  said  bond  or  note,  was  substantially  usurious 
interest,  under  another  name,  for  the  forbearance  of  the  money  so  lent  or 
advanced  ;  which  the  court  gave  as  prayed,  to  which  the  plaintiffs  excepted  ; 
and  prayed  the  court  to  sign  and  seal  a  bill  of  exceptions,  as  well  as  the 
granting  of  the  said  defendant's  prayer,  as  to  the  refusal  to  grant  the 
prayer  aforesaid  of  said  plaintiffs,  which  was  accordingly  done  the  24th 
day  of  May  1838.  And  the  said  defendant,  by  her  said  counsel,  having 
excepted,  as  aforesaid,  ( o  the  said  instructions  given  by  the  court  at  the 
request  of  the  plaintiff  as  aforesaid,  also  prayed  the  court  to  sign  and  seal 
a  bill  of  exceptions  to  the  said  instruction,  so  given  at  the  request  or  prayer 
of  the  plaintiff,  which  was  also  done  the  24th  May  1838. 

Upon  the  judgment  of  the  circuit  court  on  the  several  prayers  for 
instruction  to  the  jury,  by  the  plaintiffs  and  the  defendant,  these  questions 
arise  :  1.  Does  proof  of  usury,  in  the  contract  between  the  defendant  and 
Alexander,  per  «e,  make  void  the  bond  assigned  to  Alexander,  and  the 
covenant  also  upon  which  the  suit  in  the  court  below  was  founded?  2.  If 
the  testatrix  had  no  knowledge  of  the  usurious  agreement  between  the 
defendant  and  Alexander,  and  the  plaintiffs  were  aUo  ignorant,  and  knew 
nothing  of  such  usurious  agreement,  when  they  were  called  on  to  pay  the 
balance  due  on  the  bond,  and  they  paid  it  under  the  belief  that  it  was  a  bond 
fide  debt,  and  without  any  notice  to  the  contrary  from  the  defendant,  were 
they  entitled  to  recover  in  the  court  below  ? 

The  contract  between  the  defendant  and  Alexander  for  the  purchase  pf 
the  bond,  if  embracing  no  other  party  than  themselves,  could  affect  no  con- 
tract between  other  parties  previously  made ;  and  whether  that  contract 
was  usurious  depended  on  the  intention  of  the  parties  to  it.  If  it  was  made 
band  fiiey  for  the  sale  and  purchase  of  the  bond,  although  at  a  discount 
which  would  insure  to  Alexander  ♦twelve  per  cent,  a  year,  for  the  r*«.e 
money  advanced,  it  would  not  be  usurious.  If,  on  the  other  hand,  the  ^ 
sale  of  the  bond  was  a  mere  cover  for  the  purpose  of  evading  the  statute 
against  usury,  and  the  real  intention  of  the  parties  was,  to  make  a  contract 
for  the  loan  of  money,  at  a  higher  rate  of  interest  than  six  per  cent.,  then 
the  contract  was  usurious.  But  to  involve  the  testatrix  in  the  usury, 
and  to  extend  its  taint  to  the  bond,  as  well  as  to  the  assignment,  it  must 
have  been  shown  by  proof,  that  she  executed  the  bond  for  the  purpose  of 
aiding  the  defendant  to  borrow  money  at  usurious  interest,  and  not  to  enable 
her  to  raise  the  money  by  selling  it  in  the  market. 

As  the  third  prayer  of  the  plaintiffs  is  materially  different  from  the  first 
and  second,  we  will  examine  it  first.  If  the  first  member  of  it  had  been 
presented  alone,  it  would,  in  our  opinion,  have  been  proper  for  the  court 
below  to  have  granted  it ;  but  as  it  was  inseparably  connected  with  the  lat< 
ter  member,  it  presented  a  very  different  question.  The  objectionable  part 
is  in  these  words  :  "And  if  the  jury  believe,  from  the  evidence,  the  defend- 

807 


856  SUPREME  COURT  fJan'y 

Moncure  v.  Dermott. 

ant  waived  and  abandoned  all  objection  to  the  validity  of  said  note  ;  and 
assented  that  the  same  shonld  be  considered  as  a  valid  and  legal  obligation, 
then  the  plaintiffs  are  entitled  to  recover  ;  and  it  is  competent  for  the  jury 
to  infer  such  waiver  and  assent,  if  they  shall  believe  from  the  evidence,  that 
the  defendant,  after  obtaining  said  money,  made  payments  of  interest,  as 
the  same  became  due,  and  expressed  her  desire  and  intention  to  pay  the  said 
note,  and  her  anxiety  to  save  her  aunt's  property  from  sale  under  the  said 
deed  of  trust."  This  reasoning  .proceeds  on  the  assumption  that  a  bare 
promise  to  pay  an  usurious  debt,  or  a  partial  payment  of  it,  would  take  the 
contract  out  of  the  statute  against  usury.  No  subsequent  confirmation,  or 
new  contract  stipulating  to  pay  the  debt,  with  the  usurious  interest,  wilL 
make  it  valid.  Notwithstanding,  therefore,  the  defendant  may  have  declared 
her  determination  to  pay  the  debt,  and  did  actually  pay  a  part  of  it,  she 
had,  nevertheless,  a  perfect  right,  afterwards,  to  avail  herself  of  the  plea  of 
usury ;  therefore,  the  court  below  did  right  in  refusing  the  instruction. 

The  first  and  second  instructions  prayed  for  by  the  plaintiffs,  and  that 
prayed  for  by  the  defendant,  may  well  be  considered  together.  Jointly, 
they  embrace  the  whole  case,  and  present  the  two  questions  before  stated. 
The  facts  stated  in  the  prayer  of  the  defendant,  if  found  by  the  jury,  taken 
alone  and  unconnected  with  the  facts  stated  in  the  prayers  of  the  plaint- 
iffs, would  oppose  no  legal  bar  to  the  plaintiffs'  action  ;  unless,  indeed, 
&  usurious  contract  between  the  defendant  and  Alexander  could  impart  its 
usurious  taint  to  the  bond  assigned,  and  the  covenant  sued  on.  The  court 
below  having  decided,  by  refusing  the  prayers  of  the  plaintiffs,  that  knowl- 
edge, on  the  part  of  the  testatrix  of  the  usurious  contract,  was  not  neces- 
sary to  subject  the  two  contracts  between  her  and  the  defendant  to  the  taint 
of  usury.  They,  therefore,  put  the  case  upon  the  express  ground,  that  proof 
*S66l  *^^  usury  in  the  contract  between  the  defendant  and  Alexander,  did, 
per  se,  make  void  the  bond  assigned,  and  the  covenant  sued  on.  If 
the  testatrix  ha3  no  knowledge  of  the  existence  of  usury  in  the  contract 
between  the  defendant  and  Alexander,  the  bond  which  she  gave  to  the 
defendant,  although  without  valuable  consideration,  was  not  usurious.  There 
must  be  a  loan,  and  the  taking  of  more  than  legal  interest,  or  the  forbear- 
ance of  payment  of  a  pre  existing  debt,  upon  a  contract  for  illegal  interest, 
to  constitute  usury.  Barclay  v.  Waltnski/y  4  East  67.  The  fact  of  knowl- 
edge in  the  plaintiff's  testatrix,  is  very  material ;  first,  to  show  whether  the 
bond  which  she  executed  to  the  defendant  was  usurious  ;  and  secondly,  to 
'  show  whether  the  contract  between  the  defendant  and  Alexander  was 
usurious.  If  the  bond  was  free  from  usury  in  its  inception,  no  subsequent 
transaction  between  other  parties  could  invalidate  it.  Nichols  v.  Fearson, 
V  Pet.  106.  Although  this  bond  may  have  been  executed  without  valuable 
consideration,  in  the  hands  of  a  bond  fide  purchaser,  without  notice  of  that 
fact,  it  would  be  good  against  the  obligor.  It  is  the  settled  law  in  Virginia, 
that  the  bond  fide  purchaser  of  a  bond  or  note  may  take  it  at  any  rate  of 
discount,  however  great,  without  violating  the  statute  against  usury. 
Hansborovgh  v.  Baylor,  2  Munf.  36  ;  6  Rand.  83.  If  the  testatrix  was 
neither  a  party  nor  privy  to  the  contract  between  the  defendant  and  Alex- 
ander, it  was  a  very  material  fact  for  the  jury  to  consider,  when  inquiring 
whether  there  was  usury  in  the  agreement  between  the  defendant  and 
Alexander  ;  because,  if  the  testatrix  had  no  knowledge  of  the  usurious 
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contract  between  them,  it  was  impossible  that  she  could  have  been  party  or 
privy  to  it.  Suppose,  the  jury  had  found,  specially,  that  the  testatrix  was 
neither  party  nor  privy  to  the  contract  between  the  defendant  and  Alex- 
ander, and  that  Alexander  had  no  knowledge  of  the  fact  that  the  bond 
which  he  purchased  from  the  defendant  had  been  executed  by  the  testatrix, 
without  valuable  consideration  ;  the  contract  of  assignment  would  have 
been  entirely  free  from  usury,  and  the  testatrix  liable  upon  the  bond.  But 
that  liability  has  never  been  questioned.  Viewing  the  case  in  this  aspect, 
the  defendant  would  have  had  no  pretext  for  pleading  usury  against  the 
plaintiffs  in  this  cause. 

But  upon  what  ground  is  it,  that  usury  is  set  up  by  the  defendant  against 
her  covenant  of  indemnity  ?  If  that  covenant  had  been  given  to  Alexander, 
and  the  first  contract  was  usurious,  he  would  have  been  in  no  better  con- 
dition ;  because  the  consideration  being  the  same,  the  taint  of  usury  would 
have  attached  to  it  at  once.  But  the  case  is  very  different,  between  the 
defendant  and  the  testatrix.  The  latter  had  lent  her  note  to  the  defendant, 
and  conveyed  her  land  and  negroes  to  a  trustee,  to  secure  the  payment  of  it. 
She  was  no  party  to  the  usury  ;  and  she  had  given  a  full  and  valuable  con- 
sideration to  the  defendant  for  the  covenant  of  indemnity.  The  circuit 
court,  by  refusing  to  permit  the  jury  to  inquire  into  the  fact  of  knowledge 
on  the  part  of  the  testatrix,  in  relation  to  the  usury,  thereby  admitted 
*ber  Ignorance  of  that  fact.  Therefore,  as  between  these  parties,  the  r<c«^N 
whole  transaction  was  legal,  and  the  covenant  free  from  all  taint  of  >■ 
usury.  Cuthbert  v.  Haley^  8  T.  R.  390. 

Upon  the  second  question,  it  will  only  be  necessary  to  examine  the  point, 
whether  the  defendant  was  bound  to  give  notice  to  the  plaintiffs  of  her  inten- 
tion to  plead  the  statute  against  usury,  in  bar  of  the  debt  due  to  Alexander; 
the  other  points  having  been  fully  examined  on  the  first  question  stated.  It 
is  obvious,  from  the  evidence  in  the  cause,  that  the  defendant  commenced 
the  negotiation  with  Alexander  for  the  sale  of  the  bond  of  the  testatrix,  and 
conducted  it  to  its  final  conclusion  ;  and  that  she  was  bound  to  know  every 
fact  and  circumstance  connected  with  the  whole  case.  In  Ford  v.  Keith, 
1  Mass.  138,  the  case  was  of  a  surety  who  had  paid  the  debt,  knowing  at  the 
time  that  it  was  founded  on  an  usurious  contract.  He  brought  suit  against 
the  principal,  to  recover  the  amount  paid,  to  which  he  pleaded  the  usury 
between  him  and  the  payee  of  the  note.  Judge  Strong,  who  delivered  the 
opinion  of  the  court,  said  :  "  The  defendant  says,  it  is  true,  the  money  was 
borrowed  for  me ;  I  received  it,  and  had  the  benefit  of  it ;  I  requested  you 
to  become  my  surety  and  sign  the  note,  and  you  have  paid  the  contents  ; 
yet  as  I  had  a  legal  right  to  avoid  the  note,  you  shall  not  recover  of  me. 
Will  the  law  permit  the  defendant  to  get  rid  of  the  present  action  on  such 
grounds?  He  presumed  it  would  not.  No  man  is  bound  to  take  advantage 
of  a  penal  law,  and  avoid  a  contract  which,  in  equity,  he  ought  to  perform  ; 
and  nothing  could  excuse  the  defendant,  but  his  giving  express  notice  to  the 
plaintiff  that  he,  the  defendant,  did  not  mean  to  pay  the  note." 

The  present  is  a  much  stronger  case  for  the  plaintiffs  than  the  one  just 
quoted.  The  defendant,  as  before  stated,  knew  all  the  facts  of  the  case  ; 
she  had  paid,  at  different  times,  parts  of  the  debt ;  nearly  five  years  had 
elapsed  from  the  date  of  the  contract  till  its  final  payment ;  there  was  no 
evidence  that  the  executors  had  any  knowledge  of  illegality  in  the  contract; 
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the  Bait  was  not  brought  on  the  contract  said  to  be  tainted  with  usury,  but 
upon  the  covenant  of  the  defendant,  stipulating  to  indemnify  the  testatrix 
against  the  payment  of  the  debt,  which  the  plaintiffs  had  been  compelled  to 
pay  under  these  circumstances.  She  sets  up  the  alleged  usury,  between  her 
and  Alexander,  to  defeat  her  bond  of  indemnity  ;  and  insists  that  she  is 
entitled  to  the  benefit  of  it,  unless  the  plaintiffs  prove  that  they  gave  her 
notice  before  they  paid  the  debt.  That  she  was  bound  to  give  notice  of  her 
intended  defence,  has  already  been  shown  ;  and  to  remove  all  doubt  on  these 
points,  we  refer  to  8  Wend.  462,  to  show  that  she  was  not  entitled  to  notice. 
To  permit  the  defendant  to  avail  herself  of  the  plea  of  usury,  under  the 
circumstances  of  this  case,  would  be  to  encourage  the  grossest  fraud  and 
injustice.  The  plaintiflFs  paid  the  balance  of  the  debt  to  Alexander,  in  the 
regular  discharge  of  their  duty  as  executors,  without  knowledge  or  notice 
of  the  alleged  usury.  We,  therefore,  think,  that  the  circuit  court  erred  in 
♦sfiftl  ''<^^"^^°g  ^^®  ^^^^  ^"^  "second  instructions  prayed  for  by  the  plaintiffs, 
-*  and  in  granting  the  instructions  prayed  for  by  the  defendant.  Where- 
fore, the  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  to  be  had  therein,  not  inconsistent  with  this  opinion. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Washington,  and  was  argued  by  counsel :  On  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  reversed, 
with  costs  ;  and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the 
said  circuit  court,  with  directions  to  a  ward  a  venire  facias  de  novo,  and  for 
for  further  proceedings  to  be  had  therein,  in  conformity  to  the  opinion  of 
this  court. 


*859]      *Bbnjamin  Story,  Appellant,  v.  Louisa  Livingston,  Executrix 
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Chancery  practice. — Master's  office, — Costs, — Interest, — Mandate, 

Parties. 

Strictly,  in  chancery  practice,  though  it  is  different  in  some  of  the  states  of  the  Union,  no  excep- 
tions to  a  roaster's  report  can  be  made,  which  were  not  talten  before  the  master  ;  the  object 
being  to  save  time,  and  to  give  him  an  opportunity  to  correct  his  errors,  or  to  reconsider  his 
opinions.  A  party  neglecting  to  bring  in  exceptions  before  the  roaster,  cannot  afterwards 
except  to  the  report;  unless  the  court,  on  motion,  see  reason  to  be  dissatisfied  with  the 
report,  and  refer  it  to  the  master  to  re-exaroine  it,  with  liberty  to  the  party  to  make  objections 
toiU 

Exceptions  to  the  report  of  a  master  roust  state,  article  by  article,  the  parts  of  the  report  which 
are  intended  to  be  excepted  to.* 

Exceptions  to  the  report  of  a  master,  in  chancery  proceedings,  are  in  the  nature  of  a  special  de- 
marrer,  and  the  party  objecting  must  point  out  the  errors  ;  otherwise,  the  parts  not  excepted 
to  will  be  taken  as  admitted.' 

In  a  reference  to  a  master  for  any  purpose,  the  order  need  not  particularly  empower  him  to  take 
testimony,  if  the  subject-matter  is  only  to  be  ascertained  by  evidence.  And  in  taking  evidence, 

*  McMicken  v.  Perin,  18  How.  507.  'Gordon  v.  Lewis,  2  Sumn.  143  ;  Memphis 

*  Dexter  v.  Arnold,  2  Sumn.  108.  v.  Brown,  20  Wall.  291. 
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although  the  better  plan  is  to  take  the  answers  in  writing,  upon  written  interrogatories,  he 
may  examioe  witnesses  vivd  voc$  ;  the  parties  to  the  suit  being  present,  personally,  or  by 
counsel,  and  not  cbjecting  to  such  a  course. 

The  28th  rule  prescribed  for  the  practice  of  courts  of  equity  of  the  United  States,  provides  for 
bringing  witnesses  before  the  master ;  for  their  compensation ;  for  atucbments,  for  a  con- 
tempt, when  witnesses  refuse  to  appear  on  a  mbpana  ;  and  the  last  clause  allows  the  exam- 
ination of  witnesses,  vttf^  voce^  when  produced  in  open  court.  The  same  reasons  which  allow 
it  to  be  done  in  open  court,  permit  it  to  be  done  by  a  master. 

The  aUowance  of  costs  is  a  matter  of  practice,  which  need  not  be  a  part  of  the  decree  or  judg- 
ment of  the  court,  although  it  often  is  so  ;  as  the  payment  of  costs  is,  in  most  cases,  made  to 
depend  upon  the  rules ;  and  when  rules  do  not  apply,  upon  the  court's  order  in  directing  the 
taxation  of  costs. 

If  any  rule  has  been  made  by  the  district  court  of  Louisiana,  abolishing  chancery  practice  in 
that  court,  it  is  a  violation  of  those  rules  which  the  supreme  court  of  the  United  States  has 
passed  to  regulate  the  courts  of  equity  of  the  United  States  ;  those  rules  are  as  obligatory  on 
the  courts  of  the  Uuited  Sutes  in  Louisiana,  as  they  are  upon  all  other  courts  of  the  United 
States ;  and  the  only  modifications  or  additions  which  can  be  made  by  the  circuit  or  district 
courts,  are  such  as  shall  not  be  inconsistent  with  the  rules  prescribed.  When  the  rules  pre- 
scribed by  the  supreme  court  do  not  apply,  the  practice  of  the  circuit  and  district  courts  must 
be  regulated  by  the  practice  of  the  high  court  of  chancery  in  England. 

The  supreme  court  has  said,  upon  more  than  one  occasion,  after  mature  deliberation,  upon  able 
arguments  of  distinguished  counsel  against  it,  that  the  courts  of  the  United  States  in  Louisi- 
ana possess  equity  powers,  under  the  constitution  and  laws  of  the  United  States ;  that  if  there 
are  any  laws  in  Louisiana  directing  the  mode  of  procedure  in  equity  causes,  they  are  adopted 
by  the  act  of  26th  May  1829 ;  and  will  govern  the  practice  in  the  courts  of  the  United  States  ; 
but  if  there  are  no  laws  regulating  the  practice  in  equity  causes,  the  rules  of  chancery  prac- 
tice in  Louisiana,  mean  the  rules  prescribed  by  the  supreme  court  for  the  government  of  the 
courts  of  the  United  States,  under  the  act  of  congress  of  Hay  8th,  1792. 

The  correct  rule  as  to  interest  is,  that  the  creditor  shall  calculate  interest,  whenever  a  payment 
if  made;  to  this  extent,  the  payment  is  first  to  be  applied,  and  if  it  exceed  the  interest  due, 
the  balance  is  to  be  applied  to  diminish  the  principal.  This  rule  is  equally  applicable,  whether 
the  debt  is  one  which  expres.sly  draws  interest,  or  on  which  interest  is  given  as  damages.  > 

The  mandate  issued  by  the  supreme  court,  in  a  case  decided  by  the  court,  is  to  be  interpreted 
according  the  subject-matter ;  it  is  in  no  manner  to  cause  injustice. 

The  general  rule  in  chancery  proceedings  is,  that  all  persons  materially  interested  in  a  suit  ought 
to  be  parties  to  it,  either  as  plaintiffs  or  defendants,  that  a  complete  decree  may  be  made  be- 
tween these  parties.    But  there  are  exceptions  to  this  rule,  and  one  of  *thero  is,  when  r  ^^^ 
a  decree  in  relation  to  the  subject-matter  in  litigation  can  be  made,  without  a  person 
having  his  interest  in  any  way  concluded  by  the  decree. 

When  a  complainant  omits  to  bring  before  the  court  persons  who  are  necessary  parties,  but  the 
objection  does  not  appear  on  the  face  of  the  bill,  the  proper  mode  to  take  advantage  of  it  is 
by  plea  and  answer.  The  objection  of  misjoinder  of  complainants  should  be  taken  either  by 
demurrer,  or  on  the  answer  of  the  defendants ;  it  is  too  late  to  urge  a  formal  objection  of  the 
kind,  for  the  first  time,  at  the  hearing. 

Appeal  from  the  District  Court  for  the  Eastern  District  of  Louisiana. 
On  the  2d  of  March  1837^  the  following  decree  of  the  supreme  court  of 
the  United  States,  was  produced  in  open  court,  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana.  The  cause  had  heen 
taken  by  Mrs.  Livingston,  executrix,  by  appeal,  to  the  supreme  court,  and 
the  decree  of  the  district  court  reversed.     (11  Pet.  351.) 

*^  This  case  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  district  court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered  ad- 
judged and  decreed,  that  the  decree  of  the  said  district  court,  dismissing 

1  Smith  V.  Shaw,  8  W.  0.  0.  147 ;  BusseU  v.  Lucas,  Hempst  92 ;  Dunlop  v.  Alexander, 
1  Cr  0.  0.  498. 
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the  bill  of  the  complainant,  be  and  the  same  is  hereby  reversed  and  an- 
nulled, the  court  being  of  opinion,  that  the  transaction  of  the  25th  July 
1822,  between  John  A.  Fort,  Benjamin  Story  and  Edward  Livingston,  was  a 
loan  to  the  said  Edward  Livingston,  secured  by  a  pledge  denominated  an 
antichresis  in  the  law  of  Louisiana.  And  it  is  hereby  further  ordered,  ad- 
judged and  decreed,  that  the  cause  be  sent  back  for  further  proceedings  in 
the  court  below,  with  directions  that  the  cause  be  referred  to  a  master  to 
take  an  account  between  the  parties.  And  it  is  hereby  f ui*ther  ordered,  ad- 
judged and  decreed,  that  in  taking  said  account,  there  be  allowed  to  the 
defendant  all  advances  which  shall  be  shown  to  have  been  made  by  him,  or 
paid  on  account  of  a  loan  made  to  Edward  Livingston,  on  the  25th  day 
of  July,  in  the  year  1822,  with  the  interest  Which  the  said  Edward  Living- 
ston agreed  to  pay,  of  eighteen  per  cent,  per  annum,  to  be  calculated  upon 
cash  advances,  from  the  time  it  was  made,  until  the  5th  of  August  1823,  and 
after  that  time  at  legal  interest ;  and  further,  that  in  taking  said  account, 
there  be  allowed  to  the  defendant  all  reasonable  expenditures  made  by  the 
defendant  and  John  A.  Fort,  in  building,  repairing  and  safekeeping  of 
the  property  pledged  by  the  said  Edward  Livingston,  to  secure  the  loan 
made  to  him  on  the  25th  day  of  July  18'J2;  and  that  the  complainant  be  cred- 
ited in  such  account  with  all  such  sums  as  the  defendant,  or  John  A.  Fort, 
or  either  of  them,  have  received  from  the  said  property  ;  and  that  in  taking 
HUCih  account,  the  rents  and  profits  be  applied,  first,  to  the  payment  of  the 
sums  necessarily  incurred  in  building  and  repairing  ;  secondly,  to  the  pay- 
ment of  the  interest  on  the  sums  which  shall  appear  to  have  been  advanced 
on  the  said  loan,  or  in  the  improvement  of  the  lot ;  and  thirdly,  to  the  dis- 
charge of  the  principal  of  the  said  loan.  And  if,  on  taking  said  account,  it 
♦  All  ^^^^^  appear,  that  there  is  a  balance  due  from  the  complainant,  *iti8 
-I  hereby  further  ordered,  adjudged  and  decreed,  that  the  defendant  pay 
to  the  complainant  such  balance,  within  six  months  from  the  time  of  entering 
the  final  decree  in  the  cause,  and  shall  surrender  and  reconvey  the  said  prop- 
erty to  the  complainant,  or  such  person  or  persons  as  shall  be  shown  to  be 
entitled  to  the  same  ;  and  if,  upon  the  taking  of  said  account,  it  shall  be 
found,  that  any  balance  is  due  from  the  estate  of  the  said  Edward  Living- 
ston, deceased,  to  the  defendants,  it  is  hereby  further  ordered,  adjudged 
and  decreed,  that  on  paying,  or  tendering,  to  the  defendant,  the  said  balance, 
he  shall  deliver  up  the  possession,  and  reconvey  to  the  person  or  persons 
who  shall  appear  to  be  entitled  to  the  same,  the  property  so  pledged  to  se- 
cure the  aforesaid  loan.  And  it  is  further  ordered,  adjudged  and  decreed, 
that  in  case  a  balance  shall  be  found  due  to  the  defendant,  and  shall  not  be 
paid  within  six  months  after  a  final  decree  of  the  district  court  upon  the 
master's  report,  then  the  property  shall  be  sold,  by  order  of  the  district 
court,  at  such  time  and  notice  as  the  said  court  shall  direct ;  and  that  the 
proceeds  be  first  applied  to  the  payment  of  the  balance  due  the  defendant ; 
and  the  residue  thereof  to  be  paid  to  the  complainant." 

The  mandate  of  the  supreme  court,  conforming  to  this  decree,  was  filed 
in  the  district  court,  by  the  counsel  for  Mrs.  Livingston,  and  by  an  order  of 
the  district  court,  the  case  was  referred  to  a  master  in  equity,  Duncan  N. 
Hennen,  Esq.,  to  examine  into  and  report  upon  the  account,  according  to  the 
principles  and  rules  established  on  the  judgment  of  the  supreme  court. 
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Various  proceedings  took  place  in  the  district  court,  after  the  order  of 
reference  to  the  master  for  an  account. 

The  counsel  for  the  defendant  moved  to  strike  from  the  docket,  the 
complainant's  suit ;  because,  1.  Edward  Livingston,  the  former  complain- 
ant herein,  departed  this  life  on  the day  of ,  and  before  the 

bearing  of  this  cause  in  this  court  at  the  spring  term  thereof,  in  1836. 
2.  The  said  Livingston  departed  this  life,  before  the  making  or  enrolment 
of  the  decree  herein,  at  the  spring  term  of  the  year  1836  ;  consequently,  the 
court  could  not  then  entertain  any  jurisdiction  of  the  cause.  3.  This  cause 
has  never  been  regularly  revived  in  the  name  of  the  present  complainant ; 
nor  could  it  be  so  revived,  by  the  laws  and  usages  of  chancery,  the  com- 
plainant claiming  as  a  devisee.  On  the  18th  of  December  18S7,  the  district 
court,  after  argument,  overruled  this  motion. 

On  the  same  day,  the  report  of  the  master  was  filed.  This  report  con- 
tained, at  large,  all  the  evidence  produced  before  the  master ;  with  an 
account,  by  which  a  balance  of  $32,958.18,  was  found  due  by  Benjamin 
Story,  to  Mrs.  Livingston,  executrix,  on  the  first  of  November  1837. 

On  the  second  of  January  1838,  exceptions  to  the  master's  report  were 
filed  by  Mr.  Story.  *1.  Because  chancery  practice  has  been  abolished  r«o|»o 
by  a  rule  of  this  court,  and  such  proceeding  is  unknown  to  the  prac-  *■ 
tice  of  the  court.  2.  The  master  has  erred,  in  not  allowing  to  the  defenant 
the  $1000,  with  interest,  paid  to  Morse,  or  some  part  thereof.  3.  The  master's 
report  does  not  show  that  it  reports  all  the  evidence  taken  before  the  master. 
4.  The  master,  in  making  his  estimates  and  calculations,  has  not  pursued  the 
mandate  of  the  court.  5.  It  appears,  from  the  master's  report,  that  the  stores 
were  rented  from  November  to  November  ;  and  he  erred  in  assuming  the  Ist 
April  aa  the  period  of  payment  of  annual  rent.  6.  A  reasonable  allowance 
should  have  been  made  to  Story  for  the  costs  and  risk  of  collecting  the  rents. 
7.  The  master  erred  in  all  his  charges  against  the  defendant,  and  failed  to 
allow  the  defendant  his  proper  credits.  These  exceptions  were  overruled 
by  the  district  court,  and  the  court  decreed  that  Benjamin  Story  do  pay  to 
the  complainant  the  sum  of  $32,958.18  ;  and  that  the  master's  report  be,  in 
all  other  respects,  confirmed  ;  and  that  the  defendant  conform  to  the  decree 
of  the  supreme  court  in  this  case. 

A  petition  for  a  rehearing  was  afterwards  presented  to  the  district  court 
by  the  counsel  for  the  defendant,  which,  after  argument,  was  overruled  ;  and 
the  district  court  made  the  following  decree  : 

"The  petition  for  a  rehearing  having  been  overruled,  it  is  ordered, 
adjudged  and  decreed,  that  the  defendant,  Benjamin  Story,  do  further  sur- 
render and  reconvey  the  property  described  in  the  bill  of  complaint  as  'all 
that  parcel  of  ground  situated  on  the  batture  of  the  suburb  St.  Mary, 
between  Common  and  Gravier  streets,  measuring  82  feet  fronting  Common 
street ;  126  feet,  or  thereabouts,  fronting  Tchaptoulas  street,  146  feet,  or 
thereabouts,  fronting  New  Levee  street,  and  bounded  on  the  other  side  by 
the  lot  of  ground  belonging  to  Messrs.  Livermore,  Morse,  Miller  and  Pierce, 
containing  120  feet,  or  thereabouts ;  together  with  the  buildings,  improve- 
mentSy  and  all  other  appurtenances  to  the  same  in  any  wise  belonging  or 
appertaining,'  to  Louise  Livingston,  widow  and  executrix  and  devisee  of 
Bdw.  Livingston,  deceased,  and  to  Cora  Barton,  daughter  and  forced  heir 
of  said  Edw.  Livingston  ;  in  conformity  to  the  decree  of  the  supreme  court 
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of  the  United  States,  and  to  the  decree  heretofore  made  in  pursuance  thereof 
by  this  court." 

The  case  having  been  transferred  to  the  circuit  court  of  the  United 
States  for  the  ninth  circuit  and  eastern  district  of  Louisiana  ;  the  defendant 
prosecuted  this  appeal. 

The  case  was  argued  by  Crittenden  and  Jones,  for  the  appellant ;  and 
by  Ogden  and  B%aler^  with  whom  was  Key,  for  the  appellee. 

The  counsel  for  the  appellant  stated,  that  the  great  object  of  the 
*SASl  *^PP^^^^°^  ^^9  ^  bring  before  the  court  of  Louisiana,  the  fact  of  the 
-*  decease  of  Mr.  Livingston,  before  the  decree  of  the  court  was  ren- 
dered. They  had  offered  proof  of  this,  and  it  was  rejected.  A  supplemen- 
tary bill  was  filed,  for  the  purpose  of  introducing  this  fact,  and  this  was 
refused  a  hearing  in  the  district  court,  then  having  the  cause  before  it.  A 
mandamusyf^M  then  asked  of  this  court,  for  the  purpose  of  having  the  matter 
presented  in  the  supplementary  bill  heard,  which  was  refused.  (12  Pet. 
839.) 

It  was  contended,  that  the  death  of  Mr.  Livingston,  before  the  decree 
from  which  the  decree  was  originally  taken,  bad  made  all  the  proceedings 
on  that  appeal  irregular  and  void  ;  and  the  case  ought  now  to  be  open  to  a 
re-examination  on  all  of  its  merits.  The  right  of  the  executrix,  after  the 
decease  of  the  testator,  was  to  revive  the  suit.  This  should  have  been  done, 
but  she  could  not  prosecute  an  appeal,  as  she  had  done  (11  Pet.  351),  with- 
out having  previously  revived  the  suit.  The  question  is,  whether  the 
mandate  of  this  court,  in  the  appeal  decided  in  1837  (11  Pet.  351),  could  be 
executed,  without  their  being  proper  and  legal  parties  to  the  case.  It  is 
admitted,  that  the  principles  of  the  case  have  been  settled  in  this  court ;  but 
it  is  claimed  that  Mrs.  Livingston  was  not  a  proper  party  to  ask  for  an 
account,  in  the  circuit  court. 

Upon  the  death  of  Mr.  Livingston,  there  was  an  entire  suspension  of  the 
contest ;  and  the  executrix  had  no  right  to  proceed  in  the  mode  she  had 
proceeded.  She,  as  executrix,  could  not  have  a  nght  to  an  account  of  the 
rents  of  the  estate  in  controversy,  after  the  decease  of  the  testator.  The 
decree  could  not  have  intended  this.  The  report  should  have  stated  the 
amount  to  which  Mr.  Livingston  was  entitled ;  and  the  amount  which 
belonged  to  the  devisees  under  the  will.  The  devisees  were  Mrs.  Living- 
ston and  Mrs.  Cora  Barton.  The  court  have  decreed,  that  the  property  shall 
be  conveyed  to  the  persons  entitled  to  it,  under  the  will  of  Mr.  Livingston. 
The  only  mode  by  which  this  could  have  been  done,  was  by  a  bill  of  revivor, 
showing  who  the  heirs  or  persons  entitled  were. 

Advantage  of  the  defect  of  proper  parties,  can  be  taken  at  any  time, 
when  discovered.  This  is  clearly  a  case  in  which,  from  want  of  parties,  the 
court  are  to  decree  to  the  personal  representative,  the  property  of  the 
devisees  under  the  will. 

Ogden  and  Butler,  for  the  appellee. — 1.  The  merits  of  this  cause  having 
been  fully  disposed  of  by  the  decree  of  this  court,  rendered  in  February 
1837,  and  the  mandate  issued  thereon  requiring  only  the  execution  of  that 
decree,  the  court  below  was  bound  to  carry  the  decree  into  effect ;  and  there- 
fore, decided  correctly  in  overruling  the  motion  to  strike  the  cause  from  the 
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docket,  and  in  refasing  to  hear  testimony  as  to  the  period  of  the  death  of 
Edward  Livingston.  The  right  and  capacity  of  Mrs.  Livingston,  as  exec- 
ntrix,  to  proceed  in  the  cause,  and  her  title  *to  recover  the  moneys  r^^^.. 
found  due  from  the  defendant,  are  also  settled  by  the  mandate.  I- 
2.  Independently  of  the  effect  of  the  mandate,  the  defendant,  by  proceeding 
in  the  reference,  and  by  not  objecting  to  the  sufficiency  of  the  revivor  of  the 
cause,  until  after  the  reference  was  closed,  was  estopped  from  making  any 
such  objection.  3.  The  exceptions  to  the  master's  report,  embraced  in  the 
decree  of  the  16th  of  January  1838,  were  correctly  overruled.  4.  The 
petition  for  a  rehearing  was  properly  denied  ;  aud  the  decree  thereon  is  not 
the  subject  of  an  appeal.  5.  There  is  no  error  in  the  decree  appealed 
from. 

Watns,  Justice,  delivered  the  opinion  of  the  court. — This  cause  having 
been  before  this  court,  at  its  term  in  1837,  it  was  then  decreed,  that  the 
decree  of  the  district  court,  dismissing  the  bill  of  the  complainant,  should 
be  reversed  ;  that  the  cause  should  be  sent  back  for  further  proceedings  in 
the  court  below,  with  directions  that  it  should  be  referred  to  a  master,  to 
take  an  account  between  the  parties.  The  mandate  then  recites  the  prin- 
ciples upon  which  the  account  was  to  be  made  ;  provides  the  time  within 
which  any  sum  that  may  be  found  to  be  due  to  either  of  the  parties  should 
be  paid,  after  the  "entry  of  a  final  decree  in  the  court  below  ;  directs,  if  a 
sum  shall  be  found  due  to  the  complainant,  a  surrender  aud  reconveyance 
of  the  property  from  the  defendant  to  the  complainant,  or  to  such  person  or 
persons  as  shall  be  shown  entitled  to  the  same  ;  and  further  orders,  in  the 
event  of  a  sum  being  found  to  be  due  to  the  defendant,  if  it  shall  not  be 
paid  within  six  months  after  a  final  decree  of  the  district  court  upon  the 
master's  report,  that  the  property  shall  be  sold,  by  order  of  the  district  court, 
at  such  time  and  notice  as  the  court  shall  direct ;  and  that  the  proceeds  bo 
first  applied  to  the  payment  of  the  balance  due  the  defendant,  and  that  the 
residue  thereof  be  paid  to  the  complainant. 

In  pursuance  of  the  mandate,  the  district  court  appointed  Duncan  N. 
Hennen,  master,  to  examine  into  and  report  upon  the  account,  according  to 
the  rules  and  principles  established  in  the  judgment  of  this  court.  The 
master  was  sworn  in  open  court,  faithfully  to  perform  the  duties  of  his  ap- 
pointment. On  the  same  day,  the  master  ordered  a  meeting  to  be  held  on 
the  6th  of  March,  which  was  adjourned  to  the  8th  ;  when  he  commenced  the 
reference,  by  taking  testimony  in  behalf  of  the  complainant,  and  it  was 
adjourned  to  the  next  day.  The  meeting  was  then  adjourned  to  the  24th 
March,  when  other  testimony  was  taken  ;  was  then  adjourned  to  the  1st 
April ;  thence,  on  the  application  of  the  defendant,  was  adjourned  to  the 
16th  April,  and  the  reference  was  closed  the  day  after.  All  the  meetings 
were  attended  by  the  parties  ;  the  complainant  being  represented  by  counsel, 
and  the  defendant  having  been  personally  present,  aided  by  counsel. 

After  these  proceedings  were  had,  the  defendant's  counsel,  in  November 
following,  obtained  an  order  from  the  court  upon  the  complainant,  to  show 
cause  why  the  "  suit  *should  not  be  stricken  from  the  docket,  the  bill  pg^e 
of  the  complainant  dismissed,  or  the  suit  abated  ;"  which  rule  was  ^ 
retnmable  on  the  1st  December.  The  grounds  relied  upon  to  sustain 
this  motion  were  :    1.   That  Edward  Livingston,  the  former  complainant, 
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departed  this  life  on day  of ,  and  before  the  hearing  of  the  cause 

in  this  court,  at  the  spring  term  thereof  in  1836.  2.  The  said  Livingston 
departed  this  life  before  the  making  or  enrolment  of  the  decree,  at  the 
spring  term  of  the  year  1836  ;  consequently,  the  court  could  not  then  enter- 
tain any  jurisdiction  of  the  cause.  3.  This  cause  has  never  been  regularly 
revived  in  the  name  of  the  present  complainant ;  nor  could  it  be  so  revived, 
by  the  laws  and  usages  of  chancery  practice,  Mrs.  Livingston  claiming  as  a 
devisee.  This  rule  was  continued,  from  time  to  time,  under  sundry  orders 
of  the  court,  until  the  1 8th  of  December,  when  the  court  rejected  and  over- 
ruled the  motion. 

This  motion  we  have  noticed,  not  only  because  it  was  a  singular  attempt 
to  oust  the  jurisdiction  of  the  court  over  the  cause,  after  it  had  been  decided 
on  its  merits  in  the  supreme  court,  and  the  court  below  was  acting  under  its 
mandate ;  but  because  from  the  time  when  it  was  made,  and  when  the  rule 
was  granted,  the  defendant  not  having  before  objected  to  the  reference  to 
the  master,  and  having  joined  in  all  the  proceedings  under  that  reference  ; 
it  cannot  be  viewed  in  any  other  light  than  an  attempt  to  prevent  the  master's 
report  from  being  returned  to  the  court,  instead  of  contesting  its  conclusion, 
and  the  master's  proceedings  under  the  mandate,  by  regular  exceptions.  It 
presents  an  anomaly  without  any  parallel  in  the  history  of  chancery  proceed- 
ings ;  placing  an  inferior  tribunal,  acting  under  the  mandate  of  a  superior,  in 
the  attitude  of  reversing  the  judgment  of  the  latter ;  calling  upon  it  to  dis- 
regard the  mandate  altogether ;  to  revoke  its  own  proceedings  under  such 
mandate  ;  and,  in  effect,  to  act  in  contradiction  to  the  sole  authority  by 
which  the  district  court  was  in  possession  of  the  cause. 

But  the  motion  being  overruled,  on  the  same  day,  the  master  presented 
his  report  to  the  court,  which  was  read  and  filed.  The  following  exceptions 
were  then  made  to  the  report  of  the  master  by  the  defendant :  1.  That 
chancery  practice  has  been  abolished  by  a  rule  of  the  court,  and  such  pro- 
ceeding is  unknown  to  the  practice  of  the  court.  2.  The  master  has  erred, 
in  not  allowing  to  the  defendant  the  $1000,  with  interest,  paid  to  Morse,  or 
some  part  thereof.  3.  The  master's  report  does  not  show  that  it  reports  ail 
the  evidence  taken  before  the  master.  4.  The  master,  in  making  his  estimates 
and  calculations,  has  not  pursued  the  mandate  of  the  court.  5.  It  appears, 
from  the  master's  report,  that  the  stores  were  rented  from  November  to 
November  ;  and  he  erred  in  assuming  the  1st  of  April  as  the  period  of  pay- 
ment of  annual  rent.  6.  A  reasonable  allowance  should  have  been  made  to 
♦3661   ^^^^y  ^^^  ^^®  costs  and  risk  of  collecting  rents.    *7.  The  master  erred 

^  in  all  his  charges  against  the  defendant ;  and  failed  to  allow  the 
defendant  his  proper  credits. 

All  of  these  exceptions,  except  the  third,  are  irregularly  taken,  and 
might  be  disposed  of  by  us,  without  any  examination  of  them,  in  connection 
with  the  master's  report.  They  are  too  general ;  indicate  nothing  but  dis- 
satisfaction with  the  entire  report ;  and  furnish  no  specific  grounds,  as  tliey 
should  have  done,  wherein  the  defendant  has  suffered  any  wrong,  or  as  to 
which  of  his  rights  have  been  disregarded.  Strictly,  in  chancery  practice, 
though  it  is  different  in  some  of  our  states,  no  exceptions  to  a  master's 
report  can  be  made,  which  were  not  taken  before  the  master ;  the  object 
being  to  save  time,  and  to  give  him  an  opportunity  to  correct  his  errors  or 
reconsider  his  opinion.  Dick.  108.  A  party  neglecting  to  bring  in  objec- 
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tionsy  cannot  afterwards  except  to  the  report  (Harr.  Ch.  479)  ;  unless  the 
oonrty  on  motion,  see  reason  to  be  dissatisfied  with  the  report,  and  refer  it  to 
the  master  to  review  his  report,  with  liberty  to  the  party  to  take  objection 
to  it.  1  Dick.  290  ;  Madd.  840,  565.  But  without  restricting  exceptions 
to  this  course,  we  must  observe,  that  exceptions  to  a  report  of  a  master  must 
state,  article  by  article,  those  parts  of  the  report  which  are  intended  to  be 
excepted  to.  Exceptions  to  reports  of  masters  in  chancery  are  in  the  nature 
of  a  special  demurrer ;  and  the  party  objecting  must  point  out  the  error, 
otherwise,  the  part  not  excepted  to  will  be  taken  as  admitted.  Wilkes  v. 
Rogers^  6  Johns.  566. 

The  court  directed  the  master  to  amend  his  report,  so  as  to  state  that  it 
contained  all  the  evidence  given  under  the  reference,  which  the  master  did  by 
his  certificate  ;  and  this  disposes  of  the  defendant's  third  exception.  To  that 
certificate,  the  defendant's  counsel  did  not  object.  In  the  subsequent  pro- 
ceedings in  the  court,  upon  the  report,  it  was  treated  by  both  parties  as  con- 
clusive of  the  fact ;  that  all  the  evidence  had  been  disclosed  in  the  report,  as 
it  was  originally  made.  The  report  was  then  before  the  court,  upon  excep- 
tions by  the  defendant,  which  were  argued  by  the  counsel  of  the  respective 
parties  ;  and  the  court  overruled  the  exceptions,  on  the  15th  January,  and 
decreed  the  defendant  to  pay  to  the  complainant,  within  six  months  from 
that  day,  $32,958.18,  the  sum  found  by  the  master  to  be  due  by  the  defend- 
ant to  the  complainant ;  and  further  '^  decreed,  that  the  master's  report  be 
in  all  other  respects  confirmed,  and  that  the  defendant  conform  to  the  decree 
of  the  supreme  court  in  the  case." 

After  this  decree  was  made,  the  defendant  filed  a  petition  for  a  rehear- 
ing. The  grounds  taken  in  the  petition  are  reasons  against  the  confirmation 
of  the  report,  on  account  of  the  court's  proceedings  ui>on  it,  by  which  the 
defendant  alleges  he  had  been  deprived  of  an  opportunity  to  except  to  the 
report  as  it  had  been  amended.  That  the  cause  upon  the  report  had  not 
been  docketed  regularly  for  trial,  on  account  of  the  master's  having  taken 
testimony  vivd  voce,  when  it  should  have  been  by  depositions  upon  inter- 
rogatories ;  that  the  court  in  its  decree  had  not  disposed  of  the  question  of 
costs ;  and  *that  the  court,  in  its  general  direction  to  the  defendant 
to  do  all  things  directed  by  the  mandate  of  the  supreme  court,  had  I- 
left  it  uncertain  to  whom  the  defendant  was  to  surrender  and  to  convey  the 
property.  The  court,  after  this  petition  had  been  answered  by  the  complain- 
ant, heard  an  argument  upon  the  motion.  The  judge  finally  overruled  the 
application  for  a  rehearing  ;  and  decreed,  that  the  defendant  should  surrc*n- 
der  and  reoonvey  the  property  described  in  the  bill  of  complaint,  to  Louise 
Livingston,  widow  and  executrix,  and  devisee  of  Edward  Livingston, 
deceased,  and  to  Cora  Barton,  daughter  and  forced  heir  of  said  Edward 
Livingston,  in  conformity  to  the  decree  of  the  supreme  court  of  the  United 
States,  and  to  the  decree  heretofore  made,  in  pursuance  thereof,  by  this 
coiirt.     This  decree  was  made  on  the  6th  February  1 837. 

The  cause  is  now  regularly  before  this  court,  on  an  appeal  from  the  decree 
of  the  district  court,  overruling  the  defendant's  exceptions  to  the  master's 
report,  and  confirming  the  same.  But  before  we  consider  the  exceptions, 
we  think  it  proper  to  notice  the  petition  for  a  rehearing.  Upon  any  matters 
in  that  petition,  not  directly  touching  the  master's  report,  but  assuming 
what  this  court  did  or  did  not  decide  or  direct  to  be  done  by  its  mandate,  it 
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is  only  necessary  to  repeat  what  this  court  said  in  Ex  parte  Story y  12  Pet. 
343.  "  The  merits  of  the  controversy  were  finally  decided  by  the  coart,  and 
its  mandate  to  the  district  court,  require  only  the  execution  of  its  decree." 
As  to  the  objection,  that  the  defendant  had  not  an  opportunity  to  except  to 
the  master's  report  as  it  was  amended,  it  is  founded  upon  a  misconception 
of  the  fact,  for  the  defendant's  third  exception,  that  the  report  did  not 
show  that  it  reports  the  evidence,  and  the  court  simply  alio  wed  the  master  to 
certify  that  it  did.  If  this  certificate  had  not  been  allowed  by  the  court,  the 
exception  could  not  have  prevailed,  unless  the  several  allegations,  that 
the  evidence  did  not  appear  in  the  report,  had  been  accompanied  by  a  specifi- 
cation of  the  particulars  in  which  it  was  deficient.  On  such  an  exception, 
supported  by  the  oath  of  the  party  making  it,  or  without  oath,  if  the  opposite 
party  joins  in  the  exception,  without  requiring  the  exception  to  be  verified 
by  affidavit,  the  court  would  call  upon  the  master  to  report  the  evidence. 
We  have  noticed  this  exception,  as  a  point  of  practice.  The  truth  of  the 
exceptions  not  appearing  on  the  face  of  the  proceedings,  and  not  being  sup- 
ported by  affidavit  or  otherwise,  the  court  cannot  notice  the  exceptions. 
JTiompson  v.  O^Laniely  2  Hawks  307. 

The  next  objection  in  the  petition  for  a  rehearing,  that  the  master,  under 
the  order  of  the  court,  did  not  possess  the  power  to  take  testimony  ;  and 
that  if  he  did  possess  such  power,  then  it  was  irregularly  exercised,  because 
it  should  have  been  by  depositions  upon  interrogatories  ;  we  notice  also,  as 
points  of  practice,  not  now  to  be  settled,  but  which  have  been  long  since 
determined.  In  a  reference  to  a  master  for  any  purpose,  the  order  need  not 
particularly  empower  him  to  take  testimony,  if  the  subject-matter  is  only  to 
♦sflfil  ^^  ascertained  by  evidence.  And  in  taking  evidence,  though  *the 
^  better  plan  is  to  take  the  answers  in  writing,  upon  written  inter- 
rogatories ;  he  may  examine  witnesses  vivd  voce,  the  parties  to  the  suit 
being  present,  personally  or  by  counsel,  not  objecting  to  such  a  course  (as 
was  the  case  in  this  instance),  and  joining  in  the  examination.  Such  is  the 
general  rule  in  chancery.  In  many,  if  not  in  most,  of  the  states  in  this 
Union,  however,  it  is  the  practice  for  the  master  to  examine  witnesses  vivd 
voce,  and  to  take  down  their  answers  in  writing.  But  the  objection  in  both 
its  parts  is  answered  and  overruled  by  the  28th  rule  of  practice  for  the 
courts  of  equity  of  the  United  States.  That  rule  provides  for  bringing 
witnesses  before  the  master ;  for  their  compensation ;  for  an  attachment  for 
a  contempt,  when  a  witness  refuses  to  appear  upon  subpoena  /  and  the  last 
clause  of  it,  allowing  the  examination  of  witnesses  vivd  voce,  when  pro- 
duced in  open  court.  We  think  the  same  reasons  which  allow  it  to  be  done 
in  open  court,  permit  it  to  be  done  by  a  master. 

But  it  IS  said,  the  decree  of  the  district  court  does  not  provide  for  the 
payment  of  costs.  This  too,  is  a  point  of  practice,-which  we  remark,  need 
not  be  a  part  of  the  decree  or  judgment,  though  it  often  is  so  ;  as  the  pay- 
ment of  them  in  most  cases  depends  upon  rules,  and  when  rules  do  not 
apply,  upon  the  court's  order,  in  directing  the  taxation  of  costs. 

We  now  proceed  to  examine  the  exceptions  taken  by  the  defendant  to 
the  master's  report.  The  first,  "  that  chancery  practice  has  been  abolished 
by  a  rule  of  the  district  court  of  Louisiana,  and  that  such  proceeding  is 
unknown  to  the  practice  of  the  court,"  is  not  an  exception  to  the  report,  but 
a  denial  of  the  propriety  of  the  reference  to  the  master  ;  also,  of  the  court's 
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authority  to  make  such  a  reference  under  the  mandate,  and  involves  the 
assertion  that  the  rule,  if  any  such  exist,  may  control  the  mandate  and  set 
it  aside  as  a  nullity.  No  such  rule  appears  in  the  record.  If  any  such  e^ist, 
it  certainly  was  disregarded  in  this  instance  (as  it  should  be  in  every  other 
by  the  court),  or  was  not  deemed  applicable  to  a  case  like  the  one  before  it. 
We  think  the  occasion,  however,  a  proper  one  for  this  court  to  remark,  if 
any  such  rule  has  been  made  by  the  district  court  in  Louisiana,  that  it  is  in 
violation  of  those  rules  which  the  supreme  court  of  the  United  States  has 
passed  to  regulate  the  practice  in  the  courts  of  equity  of  the  United  States. 
They  are  as  obligatory  upon  the  courts  of  the  United  States  in  Louisiana, 
as  they  are  upon  all  other  United  States  courts  ;  and  the  only  modifications 
or  additions  which  can  be  made  in  them  by  the  circuit  or  district  courts, 
are  such  as  shall  not  be  inconsistent  with  the  rules  prescribed.  Where 
the  rules  prescribed  by  the  supreme  court  to  the  circuit  courts  do  not 
apply,  the  practice  of  the  circuit  and  district  courts  shall  be  regulated 
by  the  practice  of  the  high  court  of  chancery  in  England.  The  parties 
to  suits  in  Louisiana  have  a  right  to  the  benefit  of  them  ;  nor  can  they  be 
denied,  by  any  rule  or  order,  without  causing  delay,  producing  unneces- 
sary and  oppressive  expenses,  and  in  the  greater  number  of  instances,  an 
entire  denial  of  equitable  rights.  This  court  has  said,  Tipon  more  than  one 
occasion,  *after  mature  deliberation,  upon  able  arguments  of  distin-  r^ogg 
guished  counsel  against  it,  that  the  courts  of  the  United  States  in  *■ 
Louisiana  possess  equity  powers,  under  the  constitution  and  laws  of  the 
United  States ;  that  if  there  are  any  laws  in  Louisiana  directing  the  mode 
of  procedure  in  equity  causes,  they  are  adopted  by  the  act  of  the  26th  May 
1824,  and  will  govern  the  practice  in  the  courts  of  the  United  States.  9 
Pet.  657.  But  if  there  are  no  laws  regulating  the  practice  in  equity  causes, 
we  repeat  what  was  said  at  the  last  term  of  this  court,  in  Mc  parte  PouUney 
V.  City  of  La  MtyetUy  12  Pet.  474,  "  That  the  rules  of  chancery  practice 
in  Louisiana,  mean  the  rules  prescribed  by  this  court  for  the  government  of 
the  courts  of  the  United  States,  under  the  act  of  congress  of  May  8th,  1792, 
ch.  137,  §  2.  These  rules  recognise  the  appointment  of  a  master  ;  the  court 
below  in  making  this  reference,  acted  under  them  and  the  mandate,  and  it 
could  not,  therefore,  sustain  the  exception  to  the  master's  report. 

On  the  second  exception,  we  need  only  remark,  that  the  master  appre- 
hended rightly  the  decision  and  mandate  of  the  court.  The  payment  to 
Morse  by  the  defendant  was  not  considered  an  expenditure  on  account  of 
the  property,  nor  on  account  of  Livingston.  It  was  intended  to  be  excluded 
from  the  credits  to  which  the  defendant  was  entitled.  The  third  exception 
has  been  already  disposed  of.  It  was  only  a  permission  to  the  master  to 
certify  that  his  report  contained  all  the  evidence  taken  under  the  reference. 

The  fourth  and  seventh  exceptions,  on  account  of  their  generality  and 
indefiniteness,  may  be  considered  in  connection.  The  first  of  them  is,  that 
the  master,  in  making  his  estimates  and  calculations,  has  not  pursued  the 
mandate  of  the  court ;  and  the  seventh  is,  that  the  master  erred  in  all  his 
charges  against  the  defendant,  and  failed  to  allow  the  defendant  his  proper 
credits.  In  what  particular  the  mandate  has  not  been  pursued,  is  not  stated. 
It  is  a  general  objection  to  the  whole  report,  imputing  to  the  master  a  mis- 
conception of  the  principles  upon  which  the  account  was  to  be  taken  ;  and 
amounts  to  this,  that  if  the  court  shall  see  upon  the  face  of  the  report  and 
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the  master's  proceedings,  error  against  the  defendant,  it  will  correct  it, 
though  no  exception  has  been  filed.  In  this  view  of  it,  the  defendant  will 
be  protected,  if  the  court  shall  detect  error  in  the  report.  As  to  error  in 
charges,  and  a  denial  of  proper  credits  to  the  defendant,  we  remark,  that 
without  some  specification  of  erroneous  charge,  and  of  disallowed  credit,  it 
is  impossible  to  determine  what  the  defendant  objects  to  as  a  charge,  or 
claims  as  a  credit.  Was  any  credit  refused  which  was  claimed,  except  that 
of  the  $1000  to  Morse?  That,  we  have  said,  was  rightly  refused.  Was  he 
not  allowed  all  other  credits  on  the  general  account  of  expenditures  ?  Did 
the  defendant,  whilst  the  reference  was  in  progress,  or  after  the  report  upon 
it  was  made,  claim  any  credit,  by  the  exhibition  of  any  account?  Did  he 
ask  to  introduce  any  evidence  to  the  master,  in  support  of  any  credit  ?  Did 
he  claim  any  other  credit  than  such  as  are  to  be  found  in  the  account,  giv- 
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ing,  on  his  own  oath,  a  statement  *of  his  expenditures,  and  of  the 
rents  of  the  property,  from  10th  August  1822,  to  the  26th  January 
1829?  Nothing  of  the  kind  appears.  On  the  contrary,  there  is,  in  the 
report,  a  statement  by  the  master,  which  is  conclusive  of  the  fact,  as  it  has 
not  been  denied,  that  the  defendant,  though  repeatedly  called  upon,  and 
after  having  repeatedly  promised  to  give  an  account,  and  having  had  five 
weeks  to  furnish  it,  refused  to  give  any  account. 

The  parties  were  summoned  to  the  reference,  by  the  master,  on  the  6th 
of  March.  On  the  8th,  the  defendant.  Story,  appeared  in  person,  accom- 
panied by  counsel.  Upon  his  suggestion,  however,  that  one  of  his  counsel 
was  absent  from  the  city,  and  that  he  had  been  so  much  occupied  as  not  to 
have  had  leisure  to  complete  his  account,  with  his  request  that  the  hearing 
should  be  postponed,  though  it  was  opposed  by  the  complainant's  counsel, 
the  master  adjourned  the  reference,  to  give  the  defendant  time  to  furnish 
his  account,  and  to  surcharge  the  account  of  the  expenditures  and  rents  up 
to  the  last  of  January  1829.  The  right  to  correct  any  errors  in  that  account 
was  conceded  to  him,  the  account  was  given  in  evidence,  subject  to  such 
concession.  Two  witnesses  were  then  sworn  on  the  part  of  the  complainant, 
without  objection,  and  were  examined  by  both  parties.  The  meeting  was 
then  adjourned  to  the  next  day,  the  parties  again  attended,  but  the  wit- 
nesses who  had  been  summoned  not  being  present,  the  defendant  again 
suggested  the  propriety  of  adjourning  for  a  few  days,  when  he  should  be 
ready  to  present  his  account,  which  he  had  almost  ready.  It  was  assented 
to.  The  meeting  was  adjourned  to  the  24th  of  March.  On  that  day,  the 
parties  appeared  before  the  master,  a  witness  was  examined  of  the  part  of 
the  complainant,  and  the  defendant  again  declared  he  had  been  prevented 
by  important  business  from  completing  his  account ;  and  he  requested  a 
little  more  time  to  make  it  complete.  The  complainant's  counsel  consented 
to  an  adjournment  to  the  5th  of  April.  On  that  day,  the  defendant  again 
requested  further  time  ;  the  case  was  continued  to  the  16th  of  April,  and 
then  the  defendant  said,  he  did  not  intend  to  furnish  any  account ;  but 
urged,  that  as  the  account  of  expenditures  and  rents  up  to  the  last  of  Janu- 
ary 1829,  had  been  received  as  evidence,  that  it  must  be  considered  as  con- 
clusive of  Mie  expenditures  which  had  been  made  on  account  of  the  prop- 
erty. This  was  allowed  to  be  correct.  We  have,  then,  the  refusal  of  the 
defendant  to  furnish  on  account,  and  proof  that  he  did  not  claim  any  other 
credit  than  those  in  that  account.  With  what  propriety,  can  a  denial  of 
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credits  be  urged  as  an  exception  to  the  report  ?  The  defendant  was  the 
only  person  who  could  furnish  an  account  of  the  credits  to  which  he  sup- 
posed hi^iself  to  be  entitled  ;  he  refused  to  do  so.  To  allow  him  to  say, 
there  is  error  in  the  report  in  this  respect,  would  permit  him  to  take 
advantage  of  his  own  wrong,  and  to  defeat  the  complainant's  rights  by 
artifice.  Nor  is  the  account  of  expenditures  and  receipts  up  to  the  last  of 
January  1829,  now  examinable  (except  as  to  mere  errors  in  computation), 
either  as  regards  the  principal  or  interest ;  the  defendant  being  concluded 
by  his  admission  of  it,  *when  he  claimed  the  expenditures  as  a  set-  r«Qi^^ 
off  against  his  own  statement  of  the  rents.  '- 

What  has  been  said  of  the  fourth  and  seventh  exceptions  applies  to  the 
fifth,  which  is,  that  a  reasonable  allowance  should  have  been  made  to  the 
defendant  for  the  costs  and  risk  of  collecting  the  rents.  If,  under  the 
mandate,  any  such  allowance  could  be  made,  the  claim  for  it  should  have 
been  presented  to  the  master,  supported  by  evidence  of  what  was  the 
customary  compensation  for  such  services,  if  the  service  is  not  compensated 
by  a  law  of  Louisiana.  A  mere  claim  for  a  reasonable  allowance  cannot 
give  a  right  to  any,  and  of  course,  is  no  valid  exception  to  the  report.  It  is 
the  case  of  a  party  before  a  master,  who  merely  claims  for  general  expenses, 
without  stating  particulars.  Under  such  a  claim,  he  will  be  allowed  nothing. 
Methodist  Episcopal  Church  v.  Jaquea^  3  Johns.  Ch.  81. 

Six  of  the  exceptions  having  been  disposed  of,  the  seventh  only  remains 
'o  be  considered.  It  is,  <'  that  it  appears  from  the  master's  report,  that  the 
stores  were  rented  from  November  to  November,  and  he  erred  in  assuming 
the  1st  April  as  the  period  of  payment  of  annual  rent."  It  was  said  in 
argument,  that  computing  the  payment  of  annual  rent  in  extinguishment 
of  the  defendant's  debt,  on  the  1st  April,  is  in  effect  to  deprive  him  of 
interest  for  a  part  of  the  year,  as  the  aggregate  of  the  rent  was  not  in  fact 
received  ;  that  it  is  to  allow  interest  upon  rents  and  profits,  contrary  to  the 
mandate,  and  established  decisions.  This  would  certainly  be  so,  if  the  rent 
had  only  been  received  at  the  end  of  the  year.  But  if  the  rents  were  pay- 
able at  intervals  in  the  year,  and  were  actually  so  received  ;  and  if  the  half, 
or  any  other  portion,  of  the  ascertained  annual  rent  shall  extinguish  the 
interest  upon  the  debt,  when  it  was  received,  and  reduce  the  principal ;  why 
should  the  whole  debt  continue  to  draw  interest  ?  Surely,  to  allow  this  would 
be  to  vary  the  obligations  of  these  parties  to  each  other,  differently  from 
what  would  be  their  respective  rights,  in  any  other  case  of  a  debt  drawing 
interest  upon  which  a  payment  had  been  made,  which  paid  the  interest  and 
part  of  the  principal.  Is  there  any  difference  in  the  effect  of  a  payment, 
whether  made  in  person  by  the  debtor,  or  if  it  arises  from  the  income  of  his 
property  ?  The  correct  rule,  in  general,  is,  that  the  creditor  shall  calculate 
interest,  whenever  a  payment  is  made.  To  this  interest,  the  payment  is 
first  to  be  applied  ;  and  if  it  exceed  the  interest  due,  the  balance  is  to  be 
applied  to  diminish  the  principal.  If  the  payment  fall  short  of  the  interest, 
the  balance  of  interest  is  not  to  be  added  to  the  principal  so  as  to  produce 
interest.  This  rule  is  equally  applicable,  whether  the  debt  be  one  which  ex- 
pressly draws  interest,  or  on  which  interest  is  given  in  the  name  of  damages. 
Smith  V.  Shaw,  2  W.  C.  C.  167  ;  3  Cow.  87,  note  a.  This  then  being  the 
role,  if  the  fact  is  probable  in  this  case,  that  the  income  of  the  property 
received  at  any  time  in  the  course  of  the  year  did  pay  interest  and  a  part  of 
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principal,  the  defendant  cannot  complain ;  he  being  the  receiver  of  the 
money,  and  refusing  to  give  any  account  of  the  aggregate,  or  its  parts, 
^  ,  when  received,  *if  the  master  has  taken  a  date  for  the  computation 
-I  of  the  aggregate  rent  as  payment,  which  places  the  parties  upon  an 
equality.  Besides,  the  mandate  does  not  restrict  the  right  of  the  complain- 
ant to  a  credit  for  the  aggregate  of  the  rent  at  the  end  of  the  year.  It 
does  not  allow  interest  upon  the  rent,  but  directs  the  rents  to  be  applied 
to  the  payment  of  the  sums  incurred  in  building  and  repairing  ;  secondly,  to 
the  interest  on  the  sums  which  have  been  advanced  on  the  loan,  or  in  the 
improvement  of  the  lot ;  and  thirdly,  to  the  discharge  of  the  principal  of 
the  loan.  The  fair  inference  from  the  silence  of  the  mandate  as  to  the  time 
when  the  rents  are  to  be  credited  is,  that  they  are  to  be  so,  when  they  are 
received,  if  the  interest  and  part  of  the  principal  are  paid.  This  is  the 
general  rule  for  the  application  of  payments,  and  is  the  rule  of  equity,  which 
does  substantial  justice. 

What,  then,  is  the  case  of  the  defendant  in  this  particular  ?  He  has  a 
debt  drawing  five  per  centum  interest,  yielding  annually  $1135.65,  and  is  in 
possession  of  the  property  of  the  complainant,  giving  a  rent  annually,  after 
deducting  $700  for  repairs  and  taxes,  of  $8000.  But  it  may  be  asked,  by 
what  means  or  evidence  did  the  master  ascertain  the  amount  of  rents,  and 
that  they  were  paid  at  such  timeB,  and  in  such  amounts,  as  to  justify  the 
computation  of  the  annual  aggregate  as  a  payment,  before  the  expiration  of 
the  year  ?  First,  he  must  have  known  that  leases  of  houses  are  not  made, 
either  in  Louisiana  or  elsewhere,  for  the  payment  of  the  entire  rent  at  the 
end  of  the  year  ;  next,  he  had  an  account  made  by  the  defendant,  verified 
by  his  oath,  showing  that,  for  seven  years,  the  rents  of  this  property  were 
received  by  him,  principally,  in  monthly  payments  ;  in  the  year  1828, 
altogether  so  ;  and  then,  at  intervals  of  two,  three  or  four  months,  in  sums 
over  $1700  up  to  $3000.  The  rents  received  in  January  and  February  1828, 
exceeded  the  amount  of  interest  upon  the  principal  debt  or  loan  by  $600. 
The  rent  in  that  account,  received  on  the  26th  January  1829,  was  $950,  and 
the  account  states  $1000  as  due  on  the  1st  of  February  1829.  The  amount 
of  the  annual  rent  the  master  ascertained  from  the  tenants,  who  were  wit- 
nesses before  him,  not  to  be  less  than  $8000.  Let  it  be  remembered,  that  the 
question  now  is,  not  whether  the  defendant  shall  pay  interest  upon  rents 
and  profits,  but  the  time  when  he  shall  credit  a  payment  upon  the  debt, 
which  discharges  the  interest  and  a  part  of  the  principal.  His  debt  was 
bearing  interest,  and  therefore,  his  receiving  the  rents  of  the  property  at 
any  time,  in  a  sum  sufficient  to  pay  the  interest  and  part  of*  the  principal, 
should  be  applied  at  the  date  when  it  was  received.  The  defendant  could 
not  claim  an  exemption  from  the  operation  of  this  general  rule,  in  virtue  of 
any  relation  between  himself  and  the  complainant,  as  trustee,  bailiff, 
attorney  or  agent  of  the  latter  ;  who  was  always  ready  to  pay,  when  called 
upon,  who  had  not  mingled  the  rents  with  his  own  money,  and  not  used  it 
as  his  own,  or  that  it  had  been  kept  on  hand  to  abide  the  decree  of  the 
court.  If  he  had  been  in  either  of  these  attitudes,  especially  the  latter,  his 
^  -  ownoath,  if  not  ^controlled  by  other  testimony  and  the  circumstances 
-I  of  the  case,  would  have  entitled  him  to  a  continued  accumulation  of 
interest  upon  the  debt,  without  any  credit  of  the  rent,  until  the  final  decree 
had  directed  a  sum  to  be  paid  to  the  complainant.  Under  the  circamstanoes 
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of  this  case,  the  defendant  refusing  to  give  any  account,  yet  admitting  that 
ho  had  received  the  rents,  at  intervals,  in  the  year  ;  when  we  consider  such 
to  he  the  usual  way  of  renting  houses,  he  having  agreed  that  the  certificates 
of  the  tenants  should  be  received  as  evidence  of  the  amount  of  rents  respec- 
tively paid  by  them  ;  the  tenants  having  proved  the  amount  of  the  annual 
rent  of  the  premises  ;  we  conclude,  that  the  master  did  right  in  assuming 
an  intermediate  point  in  the  year  for  the  computation  of  the  annual  amount 
of  rent,  in  the  absence  of  all  proof  when  its  parts  were  paid  ;  and  that  it 
was  the  fairest  way  of  carrying  out  the  substantial  intention  of  the  mandate 
of  this  court. 

But  suppose,  as  was  argued  in  argument,  that  the  mandate  had  directed 
an  annual  application  of  the  rent  of  the  premises,  to  the  payment  of  the 
debt  of  the  defendant,  without  specifying  that  the  interest  was  to  be 
calculated  to  a  date  contemporaneous  with  the  last  ))ayment  of  the  rent,  and 
the  debt  was  one  bearing  interest  de  die  in  diem.  The  mandate  could  only 
be  executed,  according  to  the  general  rule,  in  the  case  of  such  a  debt,  by 
making  every  receipt  for  rent,  in  discharge  first  of  the  interest,  then  of  the 
principal.  Raphael  y.  Boehm,  11  Ves.  91.  The  mandate  is  to  be  inter- 
preted according  to  the  subject-matter  to  which  it  has  been  applied,  and  not 
in  a  manner  to  cause  injustice.  This  is  not  like  the  case  of  a  decree  direct- 
ing annual  rests,  with  the  view  of  compounding  interest.  The  question 
now  under  consideration  has  been  ruled,  as  it  is  now  decided,  in  Bennington 
V.  Ila'njDOod,  1  Turn.  &  Russ.  477,  a  case  upon  a  master's  report  of  an 
account,  under  a  decree  that  the  master  should  set  an  annual  value,  by  way 
of  rent,  upon  the  premises,  the  mortgagee  being  in  possession  ;  the  master 
of  the  rolls  decided,  that  a  mortgagee  can  nc^er  receive  more  than  his  prin- 
cipal and  interest ;  and  says,  "  now,  if,  in  the  early  part  of  the  year,  a  pay- 
ment is  made  to  him,  exceeding  the  interest  which  is  then  due,  and  he  is 
nevertheless  allowed  interest  on  the  whole  of  his  principal,  down  to  the  end 
of  the  year,  what  is  the  profit  which  he  derives  from  his  mortgage,  in  the 
interval  between  the  date  of  that  payment,  and  the  date  of  the  annual  rent  ? 
It  18  clear,  that  a  part  of  his  principal  has  been  repaid  to  him,  and  yet  he 
receives  interest  upon  the  whole  of  it ;  in  other  words,  he  gets  more  than 
five  per  cent,  on  the  sum  for  which  he  is  actually  a  creditor.  Suppose,  that 
the  sum  paid  to  Eadon,  on  the  2d  February,  had  been  equal  to  the  whole 
of  the  600/.,  which  the  arrears  of  interest,  calculated  to  that  day,  would  he 
have  been  entitled  to  interest  up  to  the  5th  of  July  ?  Is  it  possible,  that 
such  would  be  the  effect  of  a  direction  to  make  annual  rests  ?  The  sums 
which  a  mortgagee  in  possession  receives,  in  respect  of  the  mortgaged 
premises,  at  times  intermediate  between  the  dates  of  the  annual  rentSy 
*must  be  applied,  when  they  exceed  interest,  to  the  reduction  of  the  r^^n. 
principal  ;  and  in  the  present  case,  that  course  is  clearly  prescribed,  >- 
by  the  very  words  of  the  decree."  Now,  what  was  the  decree  in  Benning- 
ton V.  Hdnooodf  It  was  the  usual  decree  against  a  mortgagee  in  posses- 
sion, containing  the  common  directions,  that  the  master  should  tax  him  the 
costs  of  suit,  and  so  set  an  annual  value,  by  way  of  rent,  upon  the  premises, 
with  further  directions  that  the  sums  received  in  February  1806,  were  to  be 
applied  forthwith,  first,  to  the  discharge  of  the  then  existing  arrear  of 
interest,  and  next,  to  the  diminution  of  the  principal.  The  master  made  the 
rest,  on  the  6th  July,  instead  of  doing  so  in  February  ;  and  the  counsel  ood- 
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tended  in  that  3ase,  as  counsel  have  done  in  this,  that  a  direction  for  annual 
rents^  excludes  all  rents  which  are  not  annual.  But  that  position  was  not 
sustained  by  the  master  of  the  rolls,  on  genera]  principles,  though  he  con- 
cludes by  saying,  in  the  present  case,  "  that  course  is  clearly  prescribed  by 
the  words  of  the  decree."  The  defendant  here  is  substantially  a  mortgagee 
in  possession,  having  a  debt  due  to  him,  bearing  interest  de  die  in  diem  / 
and  must  abide  the  general  rule  for  the  application  of  payments  to  it. 

This,  then,  is  not  a  case  in  which  the  defendant  has  been  deprived  of  a 
day's  interest,  by  the  master's  report,  nor  one  in  which  interest  has  been 
allowed  upon  rents  and  profits  ;  but  a  case  in  which  the  application  of  a 
sum  received  by  the  creditor  is  made,  to  prevent  his  whole  debt  from  draw- 
ing interest,  after  a  part  of  it  was  probably  paid.  Of  this,  there  is  a  violent 
presumption.  The  general  principle  is,  as  it  was  ruled  in  Breekenridge  v. 
BrookSy  2  A.  K.  Marsh.  341,  that  a  mortgagee  in  possession  is  not  to  pay 
interest  upon  rents  ;  but  as  the  chief  justice  said,  in  that  case,  ^' We  will 
not  say,  there  may  not  be  special  circumstances  which  would  justify  allowing 
interest  upon  rents  received  by  a  mortgagee.  We  say,  in  this,  that  when- 
ever a  mortgagee  in  possession,  having  a  debt  due  to  him,  carrying  interest 
de  die  in  dieniy  shall  collect  an  amount  of  rent,  which  will  extinguish  the 
interest  and  a  part  of  the  principal,  that  he  is  bound  so  to  apply  it.''  In 
Fenwick  v.  Macey^a  Executors,  1  Dana  286,  rents  received  by  a  mortgagee 
were  directed  to  be  applied  as  they  accrued,  to  keep  down  the  interest.  In 
Reed  v.  LanedalCy  Hardr.  7,  it  was  ruled,  that  the  equitable  rule  in  redeem- 
ing, when  the  mortgagee  is  in  possession,  is  to  charge  the  profits  of  the 
mortgaged  property  against  the  principal  and  interest. 

Having  thus  disposed  of  the  exceptions  to  the  report,  and  considered  the 
principal  arguments  of  counsel  against  its  confirmation,  we  remark,  that 
there  is  nothing  on  the  face  of  the  report,  adverse  to  the  defendant's 
rights,  which  should  cause  it  to  be  set  aside.  Even  with  the  computation 
of  the  rents  as  a  credit  on  the  1st  April,  he  is  still  a  gainer ;  for  the  differ- 
ence between  the  calculation  so  made,  and  what  would  have  been  the  amount 
he  would  have  received,  if  the  rents  had  been  credited  on  the  1st  November, 
is  more  than  compensated  by  the  use  of  large  sums  of  money  received  by 
^  ,  *hira  as  rent,  after  the  total  extinguishment  of  his  debt.  The  com- 
^  plainant,  however,  took  no  exception  to  the  report ;  and  it  must 
stand  good  against  her. 

We  notice,  in  conclusion,  an  objection  to  the  report,  urged  in  the  defend- 
ant's petition  for  a  rehearing,  and  in  the  argument  of  the  case.  It  is,  that 
the  decree  of  the  court  below  is  inconclusive  as  to  whom  the  property  is  to 
be  reconveyed.  This  is  not  an  objection  which  the  defendant  can  be  per- 
mitted to  urge.  When  he  shall  obey  the  decree,  in  reconveying  and 
surrendering  the  property,  his  responsibility  will  be  at  an  end.  As  to  the 
defendant,  the  decree  of  the  court  is  conclusive  against  all  persons  who  may 
legally  claim  from  him  any  interest  in  the  property,  as  devisee  or  heir  of 
Edward  Livingston.  As  to  those,  the  law  of  Louisiana  fixes  their  respective 
rights,  and  upon  those  rights,  this  court  has  not,  nor  does  it  intend,  to 
adjudicate  in  this  cause.  The  general  rule  certainly  is,  that  all  persons 
materially  interested  in  a  suit,  ought  to  be  parties  to  it,  either  as  plaintiffs 
or  defendants,  that  a  complete  decree  may  be  made  between  those  parties. 
CaldweU  v.  Taggart,  4  Pet.  190.  But  there  are  exceptions  to  this  rule,  and 
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one  of  these  is,  where  a  decree  in  relation  to  the  subject-matter  of  litigation 
can  be  made,  without  a  person  who  has  an  interest,  having  that  interest  in 
any  way  concluded  by  the  decree.  Bailey  v.  Inglee,  3  Paige  122.  See  also 
Joy  V.  Wursty  1  W.  C.  C.  6 1 7,  where  the  rule  is  comprehensively  expressed, 
in  respect  to  active  and  passive  parties  ;  and  where  a  party  is  not  amenable 
to  the  process  of  the  court,  or  where  no  beneficial  purpose  is  to  be  effected, 
by  making  him  a  party,  such  interest  must  be  a  right  in  the  subject  of 
controversy,  which  may  bo  affected  by  a  decree  in  the  suit.  Such  is  the 
case  as  to  Cora  Barton,  in  this  cause.  The  subject-matter  is,  to  obtain  from 
the  defendant,  money  decreed  to  be  due  to  Edward  Livingston,  and  the 
surrender  and  reconveyance  of  property  forming  a  part  of  the  real  estate  of 
Edward  Livingston.  After  his  death,  his  widow,  as  executrix,  was  made  a 
party  to  the  bill ;  and  the  decree  in  that  suit,  cannot  in  any  way  determine 
the  rights  of  Cora  Barton  in  her  fathei-'s  estate.  Besides,  if  there' was  any 
force  in  the  objection,  it  comes  too  late  ;  for  where  a  complainant  omits  to 
bring  before  the  court  persons  who  are  necessary  parties,  but  the  objection 
does  not  appear  upon  the  face  of  the  bill,  the  proper  mode  to  take  advantage 
of  it,  is  by  plea  or  answer.  If  the  objection  appears  on  the  face  of  the  bill,  the 
defendant  may  demur.  Mitchell  v.  Lenox,  2  Paige  280.  The  objection  of 
a  misjoinder  of  complainants  should  be  taken  either  by  demurrer  or  in  the 
answer  of  the  defendants  ;  it  is  too  late  to  urge  a  formal  objection  of  this 
kind,  for  the  first  time,  at  the  hearing.  THutees  of  WcUertoton  v.  Cotoen, 
4  Paige  510.  So  also,  it  was  ruled  in  3  Paige  222.  We  might  crowd  this 
opinion  with  decisions  to  the  same  point,  from  the  English  and  American 
chancery  reporters. 

But  further,  the  objection  cannot  prevail,  for  it  does  not  show  that  the 
process  of  the  court  could  reach  Cora  Barton.  In  Mallotc  v.  Hinde,  12 
Wheat.  193,  it  was  *ruled,  that  wherever  the  case  may  be  com-  T%oha 
pletely  decided,  as  between  the  litigant  parties,  an  interest  existing  ^ 
in  some  other  person  whom  the  process  of  the  court  cannot  reach,  as  if  such 
person  be  a  resident  of  another  state,  will  not  prevent  a  decree  upon  the 
merits.  And  in  the  same  case,  it  was  decided,  where  an  equity  cause  may 
be  finally  decided  as  between  the  parties  litigant,  without  bringing  others 
before  the  court  who  would,  generally  speaking,  be  necessary  parties,  such 
parties  may  be  dispensed  with  in  the  circuit  court,  if  its  process  cannot  reach 
them  ;  as,  if  they  are  citizens  of  another  state.  But  when  the  rights  of 
those  not  before  the  court  are  inseparably  connected  with  the  claim  of  the 
parties  in  the  suit,  the  peculiar  constitution  of  the  circuit  court  is  no  ground 
for  dispensing  with  such  parties.  12  Wheat.  194.  In  whatever  point  of 
view,  therefore,  the  objection  is  considered,  whether  as  to  the  interest  of 
Cora  Barton  in  the  suit,  the  time  when  the  objection  has  been  made,  or  the 
manner  in  which  it  is  made,  in  not  showing  that  the  process  of  the  court 
could  have  reached  her,  is  of  no  moment  in  this  case.  This  court,  in  regard 
to  her,  only  directs  her  name  to  be  inserted  in  the  reconveyance,  it  having 
been  ascertained  by  the  master  that  she  is  a  forced  heir  of  Edward  Living- 
ston, and  that  fact  being  admitted  by  the  defendant,  and  the  admission  of 
its  correctness  being  the  foundation  of  his  objection. 

The  decree  of  the  court  below,  affirming  the  master's  report,  and  direct- 
ing a  reconyeyance  of  the  property,  is  affirmed. 
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This  o  mse  oaine  on  to  bo  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  Ifnited  States  for  the  eastern  district  of  Louisiana,  and 
was  argued  by  counsel  :  On  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  circuit  court,  in  this 
cause,  affirming  the  master's  report,  be  and  the  same  is  hereby  affirmed. 
And  this  court  doth  order,  adjudge  and  decree,  that  the  defendant  do,  on  or 
before  the  ]  0th  day  of  the  ensuing  term  of  the  said  circuit  court,  pay  to 
the  complainant,  Louisa  Livingston,  the  sum  of  $32,958.18,  with  interest 
thereon,  at  the  rate  of  five  per  cent,  per  annum,  from  the  15th  day  of  July 
1837  to  the  time  of  payment.  And  this  court  doth  further  order,  adjudge 
and  decree,  that  the  said  defendant.  Story,  do,  on  or  before  the  10th  day  of 
the  next  term  of  said  circuit  court,  by  deed,  convey  to  the  said  Louise  Liv- 
ingston and  Cora  Barton,  all  the  right,  title  and  interest  in  and  to  the  prem- 
ises in  controversy,  derived  to,  and  acquired  by  him,  by  the  deed  of 
conveyance  made  by  the  said  Edward  Livingston,  with  covenants  of  war- 
ranty against  himself  and  his  heirs,  and  all  persons  claiming  by,  through  or 
under  him,  the  said  Benjamin  Story,  and  that  he  deliver  said  deed  into  said 
court,  and  that  he  deliver  the  possession  of  the  premises  to  said  Louisa  Liv- 
ingston, her  agent  or  attorney,  on  or  before  the  10th  day  of  the  next  term  of 
said  circuit  court.  And  this  cause  is  remanded  to  the  said  circuit  court  with 
^       ,  instructions  to  carry  this  decree  *into  effect.     And  it  is  further  or- 

-<  dered,  adjudged  and  decreed,  that  said  circuit  court  retain  this  cause 
upon  the  docket,  for  the  purpose  of  ascertaining  and  decreeing  the  amount  of 
the  rents  of  the  premises  from  the  first  day  of  November  1 837,  to  the  time  when 
possession  thereof  shall  be  surrendered,  according  to  this  decree,  and  with 
power  to  make  such  orders  and  decrees  as  may  be  necessary  for  that  pur- 
pose, and  for  the  payment  of  the  said  rents  from  the  said  first  day  of  No- 
vember 1837,  to  the  time  of  the  surrender  of  the  possession,  with  five  per 
cent,  interest  on  the  said  rents,  from  the  time  said  rents  were  received  to 
the  payment  thereof.  And  this  court  doth  further  order,  adjudge  and  de- 
cree, that  the  defendant  do  pay  the  costs  in  this  court,  upon  this  appeal,  and 
the  costs  of  the  reversal  of  the  decree  of  the  said  circuit  court,  by  this 
court,  at  its  January  term  1837  ;  and  also  such  costs  on  the  proceedings  in 
the  said  circuit  court  in  this  cause,  as  the  said  circuit  court  shall  tax  and 
order  to  be  paid  ;  and  that  the  said  circuit  court  do  issue  execution  there- 
for. 


*378]       *JoHN  Wilcox  and  others,  v,  Chestkb  Hunt  and  others. 

Louisiana  practice. — Pleading. — Deed  of  truBt. — Proof  of  contraei 

n7ider  seal. 

In  the  district  court  of  Louisiana,  the  defendant  put  in  a  plea  of  reconvention,  which  is  aathor- 
ized  by  the  code  of  practice  of  Louisiana  ;  the  district  court  on  the  motion  of  the  plaintiffs, 
ordered  the  plea  to  be  stricken  off.  The  code  of  practice  of  Louisiana  was  adopted  therein, 
by  a  statute  of  that  state,  passed  after  the  act  of  congress  of  the  26th  May  1824,  regulating 
the  practice  of  the  district  court  of  the  United  States  for  the  eastern  district  of  Louisiana ; 
and  the  practice,  according  to  that  code,  had  not  been  adopted  as  part  of  the  rules  of  practice 
of  the  district  court,  when  the  plea  was  stricken  off :  ffeld^  that  the  plea  was  properly  stricken 
oat. 

Where  a  deed  of  trust  was  made  to  secure  the  payment  of  certain  promissory  notes,  in  an  action 
upon  the  da?d,  the  notes  may  be  read  in  evidence,  to  prove  the  amoant  of  the  debt  intended 
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to  be  secured  by  the  deed,  withoai  the  notes  haviog  been  assigned  by  the  payees  to  the  plain- 
tiffs,  the  trustees  in  the  deed. 

The  general  rule  is,  that  the  allegations  in  the  answer  or  plea,  in  an  action,  and  the  proof,  most 
agree ;  where  there  are  no  ayerments  in  a  plea,  to  authorize  the  proof  offered  by  a  defendant, 
it  is  properly  rejected  by  the  court. 

In  Louisiana,  when  a  contract,  having  subscribing  witnesses  to  it,  is  proved  to  have  been  made 
out  of  the  state,  the  state  courts  presume  the  witnesses  reside  at  the  place  where  the  contract 
was  made,  and  are  not  subject  to  process  issued  out  of  those  courts ;  they,  therefore,  allow 
scwndary  evidence  to  prove  the  contract.  This  being  the  settled  doctrine  of  the  supreme 
court  of  Louisiana,  the  district  court  of*  the  eastern  district  of  Louisiana  properly  admitted 
evidence  of  the  handwriting  of  the  witnesses  to  a  deed  of  trust,  which  had  been  executed  oat 
of  Louisiana,  to  go  to  the  jury. 

There  is  a  material  difference  between  the  laws  of  New  York  and  those  of  Louisiana,  in  relation 
to  the  dignity  of  instruments  in  writing ;  contracts  made  before  a  notary  and  two  witnesses, 
called  authentic  acts,  are,  by  the  laws  of  Louisiana,  elevated  above  all  othera ;  a  contract 
under  seal  does  not  appear  to  be  of  greater  dignity  in  Louisiana,  than  one  without  seal ;  and 
those  who  sue  in  the  courts  of  that  state  must  abide  the  consequences  of  those  rules.  Tbo 
validity  and  interpretation  of  contracts  are  to  be  governed  by  the  laws  of  the  country  where 
they  are  made;  but  the  remedy  must  be  according  to  the  laws  of  the  country  where  the  suit  if 
brought. 

Error  to  the  District  Court  for  the  Eastern  District  of  Louisiana. 

McKiNLET,  Justice,  delivered  the  opinion  of  the  court. — This  case  comes 
before  this  court  upon  a  writ  of  error  to  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana.  The  defendants  in  error  com- 
menced their  suit  by  petition  in  the  court  below,  upon  a  deed  of  trust  exe- 
cuted by  Wilcox,  one  of  the  plaintiffs  in  error,  in  the  state  of  New  York  ; 
by  which  he  covenanted,  among  other  things,  to  pay  to  the  defendants  in 
error  the  sum  of  $25,206.08,  being  the  amount  of  certain  promissory  notes, 
mentioned  and  enumerated  in  said  deed  of  trust,  payable  to  several  persons 
in  the  city  of  New  York.  Others,  to  wit,  James  B.  Hulin,  Alfred  Hennen 
and  E.  V.  Jourdain,  were  made  defendants  to  the  suit,  for  the  purpose  of 
subjecting  money  in  their  hands,  belonging  to  Wilcox,  to  the  payment  of  the 
debt  sued  for,  according  to  the  mode  of  proceeding  in  Louisiana.  Wilcox 
pleaded  a  general  denial,  and  the  plea  of  reconvention,  claiming  damages  of 
the  plaintiffs  below,  for  breaches  *on  their  part  of  the  covenants  r^Q^g 
in  the  deed  of  trust,  to  be  set  off  against  the  amount  sought  to  be  ^ 
recovered  against  him. 

At  the. trial,  the  court  ordered  the  plea  of  reconvention  to  be  stricken 
out,  to  which  Wilcox  excepted.  This  plea  is  authorized  by  the  Louisiana 
code  of  practice,  which  was  adopted  by  statute,  subsequent  to  the  passage 
of  the  act  of  congress  of  the  26th  of  May  1824,  regulating  the  practice  in 
the  district  court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
and  which,  at  the  time  of  the  trial,  had  not  been  adopted  as  a  rule  of  prac- 
tice of  that  court.  It  being  a  plea  not  authorized  by  the  rules  governing 
the  practice  of  the  court,  it  was  properly  stricken  out. 

Three  other  bills  of  exception  were  taken  at  the  trial,  to  the  rulings  of 
the  court.  By  the  first,  it  appears,  the  plaintiffs  offered  to  prove  the  signa- 
tures of  the  defendant,  Wilcox,  and  of  the  plaintiffs,  to  the  deed  sued  on. 
The  defendant,  Wilcox,  objected  to  this  evidence  ;  because  it  appeared  by 
the  deed,  that  there  were  two  subscribing  witnesses  to  it.  But  the  court 
overruled  the  objection,  and  admitted  the  evidence,  upon  the  ground,  that 
as  the  deed  was  executed  in  the  state  of  New  York,  it  was  fairly  presumable^ 
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that  the  subscribing  witnesses  resided  there ;  and  whioh  was  a  saffioient 
reason  for  letting  in  secondary  evidence  to  prove  the  execution  of  the  deed. 
When  a  contract  is  proved  to  have  been  made  out  of  the  state  of  Loaisianay 
having  subscribing  witnesses  to  it,  the  state  courts  presume  that  the  witnesses 
reside  at  the  place  where  the  contract  was  made,  and  are  not  subject 
to  the  process  of  the  court.  They,  therefore,  allow  secondary  evidence  to 
prove  the  execution  of  the  contract.  1  Mart.  (N.  S.)  642  ;  8  Ibid.  370  ;  12 
Mart.  539.  This  being  the  settled  doctrine  of  the  supreme  court  of  Louisi- 
ana, the  court  below  very  properly  permitted  the  evidence  to  go  to  the  jury. 

But  it  is  contended  by  the  plaintiff's  counsel  here,  that  the  contract  hav- 
ing been  made  in  the  state  of  New  York,  it  ought,  in  all  respects,  to  be 
governed  by  the  laws  of  that  state.  There  is  a  material  difference  between 
the  laws  of  New  York  and  those  of  Louisiana,  in  relation  to  the  dignity 
of  the  instrument  sued  on  in  the  court  below.  Contracts  made  before  a  notary 
and  two  witnesses,  called  authentic  acts,  are,  by  the  laws  of  the  latter  state, 
elevated  above  all  others  ;  a  contract  under  seal  does  not  appear  to  be  of 
greater  dignity  there  than  one  without  seal.  And  those  who  sue  in  their 
courts  must  abide  the  consequences  of  these  rules.  The  validity  and  inter- 
pretation of  contracts  are  to  be  governed  by  the  laws  of  the  country  where 
they  are  made  ;  but  the  remedy  must  be  according  to  the  laws  of  the  country 
where  the  suit  is  brought.    8  Pet.  361. 

By  the  second  of  these  bills  of  exception,  it  appears,  the  plaintiffs  offered 
to  read  the  notes  included  in  the  deed  of  trust,  as  evidence  of  the  amount 
of  debt  due  from  the  defendant  Wilcox  ;  to  which  he  objected,  because, 
they  had  not  been  assigned  to  the  plaintiffs  by  the  payees.  The  objection 
♦qftftl  ^*®  overruled  by  the  court,  and  the  notes  *read  to  the  jury.  If  the 
^  action  properly  lay  upon  the  deed  of  trust,  to  which  there  appears 
to  have  been  no  objection  made,  it  was  proper  that  the  notes,  which  were 
included  in  the  deed  and  made  a  part  of  it,  should  have  been  read  to  the 

The  third  and  only  remaining  exception  is,  to  the  offer  on  the  part  of 
the  defendant  to  prove,  under  the  plea  of  general  denial,  a  violation  of  the 
contract  sued  on,  by  the  plaintiffs,  before  the  commencement  of  the  suit ; 
and  a  failure,  on  their  part,  to  comply  with  its  stipulations.  This  evidence 
was  objected  to  by  the  plaintiffs,  and  excluded  from  the  jury  by  the  court. 
The  general  rule  is,  that  the  allegations  in  the  answer  or  plea  and  the  proof 
must  agree  ;  and  as  there  were  no  averments  in  the  plea,  to  authorize  the 
proof,  it  was  properly  rejected  by  the  court.  From  the  best  consideration 
we  have  been  able  to  give  to  this  case,  it  seems  to  us,  there  is  no  error  in 
the  record  and  proceedings  of  the  district  court.  The  judgment  is,  there- 
fore, affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  district  court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  district  court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs  and  damages  at  tlie 
rate  of  six  per  centum  per  annum. 
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*Ann  Lupton,    Appellant,  v.  Phinbas  Jannby,    Executor  of  David 
LuPTON,  JuN.,  deceased,  Appellee. 

Executors'^  accounts. 

The  executor  of  L.  filed  his  accouDts  in  the  orphans'  court  of  Alexandria,  in  1816  and  1818,  and 
settled  his  final  account  in  1821 ;  no  exceptions  were  taken  to  the  accounts  ;  in  November 
1881,  a  ntbpana  was  issued  against  the  executor,  and  in  June  1888^  a  bill  was  filed  br  the 
devisee  and  legatee,  against  the  executor,  the  object  of  which  was  to  surcharge  and  faltfify 
the  accounts  filed  and  settled  in  the  orphans*  court ;  the  bill  did  not  charge  the  executor  with 
fraud,  but  imputed  negligence,  which  was  alleged  to  amount  to  a  devaatavit  ;  no  reason  wuh 
given,  or  facts  stated,  to  excuse  the  long  delay  and  lachM  in  bringing  the  bill :  Held^  that  the 
lapse  of  time  from  the  settlement  of  the  accounts  of  the  executor  was  a  bar  to  this  proceeding.  ^ 

Nothing  is  more  clear  than  the  general  rule,  that  «b />arto  settlements  of  accounts  by  executors,  in 
the  orphans'  court,  being  matters  within  the  acknowledged  jurisdiction  of  the  court  in  the 
administration  of  estates,  a.Te  primd  faci^  evidence  of  iheir  correctness,  and  the  ontuprobandi 
is  upon  those  who  seek  to  impeach  them.  If  they  seek  to  impeach  them,  it  should  be  by  a 
suit  brought,  reeenii  factOy  within  a  reasonable  time,  and  at  farthest,  within  the  period  pre- 
scribed by  the  statute  of  limitations  for  actions  at  law  on  matters  of  account ;  or  else  assign 
some  ground  of  exception  or  disability,  within  the  analogy  of  the  statute,  to  justify  or  excuse 
the  delay  ;  otherwise,  it  will  be  imputed  to  their  voluntary  /ocAm,  and  relief  will  not  be  given 
by  a  court  of  equity. 

Lapton  V.  Janney,  5  Gr.  G.  G.  474,  affirmed. 

Appbal  from  the  Circait  Court  of  the  district  of  Columbia,  and  county 
of  Alexandria. 

A  bill  was  filed  on  a  subpoena  which  had  issued  from  the  circuit  court, 
on  the  fifth  day  of  November  1831,  by  Ann  Lupton,  the  sole  devisee  and 
legatee  of  David  Lupton,  Jr.,  for  the  purpose  of  surcharging  and  falsifying 
the  accounts  of  the  executor,  Phineas  Janney,  which  had  been  settled  in 
three  accounts  rendered  by  him  to,  and  allowed  by,  the  orphans'  court  of 
Alexandria.  The  first  account  was  rendered  and  was  settled  on  the  26th 
of  October  1816;  the  second  account  was  settled  on  the  16th  of  April  1818; 
and  on  the  5th  of  January  1821,  the  executor  rendered  and  settled  his  final 
account.  The  bill  of  the  complainant  was  filed  on  the  4th  day  of  June 
1833. 

The  complainant  alleged,  that  the  executor  was  chargeable  with  certain 
debts  due  to  the  estate  of  the  testator,  which  he  had  failed  to  collect,  and 
for  goods  of  the  estate  sold  by  him,  the  amount  of  which  sales  had  not  been 
paid  to  him  ;  certain  credits  had  been  given  in  the  accounts  of  the  executor 
to  parties  not  entitled  to  them  ;  and  in  an  amended  bill,  facts  were  charged 
which  amounted  to  a  devastavit^  which  it  was  alleged  were  not  satisfac- 
torily contradicted  by  an  amended  answer.  There  was  no  imputation  or 
charge  of  fraud  in  the  executor ;  but  it  was  asserted,  that  gross  negligence 
was  to  be  imputed  to  the  executor,  for  which  he  was  answerable  de  bonis 
propriis. 

The  answers  of  the  defendant  denied  all  the  allegations  in  the  com- 
plainant's bill,  material  to  charge  him  as  executor  of  David  Lupton,  Jr. 
•The  defendant  also  pleaded  in  his  answer,  an  amended  answer,  as  r^ggo 
follows :  ■■ 

**  This  respondent  admits  that  the  complainant  was  not  present  at,  nor 


*  See  Taylor  v.  Benham,  6  How.  288. 
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summoned  to  attend  the  said  settlements.  But  he  is  advised  and  avers, 
that  the  said  settlements  were  legally  made  before  a  court  having  full  juris- 
diction in  the  matter,  in  the  due  and  regular  exercise  of  its  jurisdiction  ; 
and  the  respondent  relies  on  the  said  settlements,  in  bar  of  the  jurisdiction 
of  this  court,  as  a  court  of  original  jurisdiction,  in  the  case  stated  by  the 
complainant,  in  the  same  manner  as  if  the  same  were  specially  pleaded." 
Also,  *'  This  respondent  is  advised,  that  an  act  of  the  general  assembly  of 
the  state  of  Virginia,  passed  the  8th  day  of  March  1826,  entitled  ^an  act 
for  the  limitation  of  actions  against  persons  acting  in  a  fiduciary  character, 
and  their  sureties,  and  other  purposes,'  is  a  complete  bar  to  any  proceedings 
against  him,  in  that  state,  and  was  so  when  the  said  amended  bill  was 
filed." 

In  November  1838,  the  circuit  court  made  a  decree  dismissing  the  com- 
plainant's bill ;  from  which  decree,  this  appeal  was  prosecuted. 

The  case  was  argued  by  Semmes^  for  the  appellant ;  and  by  JaneSy  with 
whom  was  Coxe^  for  the  appellee. 

Semmes  argued  the  cause  on  all  the  matters  contained  in  the  bill ;  but 
the  court  having  decided  the  case  on  the  limitation  imposed  by  time  on  the 
complainant's  right  to  recover,  the  argument  on  the  point  decided  is  alone 
given. 

Semmes,  for  the  appellant : — In  reference  to  the  ground  of  defence 
assumed  in  the  amended  answer,  that  the  lapse  of  time  intervening  between 
the  settlement  of  the  respondent's  accounts  and  the  institution  of  this  suit 
is  a  bar  to  any  decree  for  opening  those  accounts,  it  may  be  observed,  that 
the  general  rule  under  which  equity  denies  a  stale  demand  is  not  indiscrim- 
inate or  universal  in  its  application  ;  time  is  not  alone  sufficient.  Every 
case  is  to  be  decided  on  its  own  basis,  and  it  is  in  the  sound  discretion  of 
the  court,  on  weighing  the  circumstances,  to  say,  if  they  will  grant  or  deny 
the  relief.  There  is  not,  and  there  cannot  be,  in  the  mere  lapse  of  time,  a 
peremptory  bar,  where  no  express  statute  of  limitations  governs  the  case. 
In  discouraging  stale  demands,  for  the  peace  of  society,  courts  of  equity 
have  established  a  necessary  rule,  but  that  necessary  rule  is  still  a  plastic 
one,  suitable  to  cases  as  courts  may  judge  it  proper,  the  necessity  of  its 
application  depending  on  many  circumstances  extrinsic  and  independent  of 
the  lapse  of  time.  Thus,  equity  will  not  close  its  doors,  in  favor  of  a  fraud, 
though  time  may  have  long  passed  since  it  was  committed.  Where  an  ex- 
ecutor's or  administrator's  accounts  have  been  settled  in  the  proper  court, 
ex  parte;  without  notice  to  legatees  or  parties  in  distribution;  the  time 
*383l  ^^^^^°  which  a  bill  to  *surcharge  and  falsify  will  be  entertained,  is 
-*  extended.  Whether  the  original  parties  to  the  transactions  sought  to 
be  opened,  be  alive  or  dead,  is  another  material  consideration  ;  in  the  former 
case,  the  remedial  functions  of  the  chancellor  being  more  easy,  and  in  the 
latter  case,  less  easy  of  access. 

Notwithstanding,  however,  the  pliability  of  the  rule,  and  its  adaptation 
to  cases  according  to  their  exigency  and  inherent  equity,  the  courts  have,  in 
many  cases  where  there  were  no  rebutting  circumstances  of  presumption, 
intimated,  if  not  expressly  fixed,  a  termintis  to  this  lapse  of  time,  l^hus, 
they  will,  in  general,  presume  the  payment  of  a  bond,  the  extinguishment  of 
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a  trusty  and  the  surrender  of  a  deed,  after  an  acquiescence  of  twenty  years 
by  the  parties  in  interest.  A  mortgage  will  be  presumed  discharged,  after 
the  same  lapse  of  time  ;  and  an  adverse  possession  of  twenty  years  will  bar 
a  bill  in  equity  for  the  conveyance  of  the  legal  title.  Yet  even  this  rule,  if 
rule  it  strictly  be,  is  not  inflexible.  Courts  frequently  step  beyond  its  limits, 
in  cases  where  an  obvious  equity  invokes  its  exception. 

Should  this  rule  apply  to  the  case  at  bar?  The  appellant  shows,  that  at 
the  time  these  accounts  were  settled  in  the  orphans'  court,  she  resided  out 
of  the  jurisdiction  of  the  courts  in  the  district  of  Columbia  ;  that  she  was 
the  sole  legatee  of  her  husband,  the  testator  ;  that  the  executor  whom  she 
now  seeks  to  charge  was  a  brother-in-law  of  the  testator,  and  that  she  had 
unbounded  confidence  in  him  ;  that  his  executorial  accounts  were  all  settled 
ex  parte,  and  without  notice  of  any  kind  to  her.  She  shows  acts  of  gross 
omission  to  collect  debts,  and  culpable  negligence  on  the  part  of  the  ex- 
ecutor, amounting  to  a  devastavit  She  shows  that  he  has  lost  from  810,000 
to  815,000  to  her  husband's  estate,  by  his  neglect.  Moreover,  the  original 
parties  are  all  alive — the  appellant,  the  legatee  and  cestui  que  trust;  and  the 
appellee,  the  executor  and  trustee.  The  lapse  of  time,  from  the  settlement 
of  the  final  account  to  the  issue  of  the  subpoena,  is  ten  years  and  ten  months  ; 
to  the  filing  of  the  bill  about  twelve  years.  The  lapse  of  time,  from  the 
devastavit  charged  to  the  filing  of  the  bill,  is  about  sixteen  years. 

It  is  not  necessary  to  cite  authorities  in  regard  to  the  defence  against 
stale  demands,  nor  to  show  the  various  modifications  that  doctrine  has  under- 
'  gone  in  its  application  to  different  cases.  One  or  two  cases  from  Virginia 
may,  however,  be  quoted,  as  ruling  the  present  question.  The  courts  of 
that  state  allow  an  executor's  accounts  to  be  opened,  after  a  much  greater 
lapse  of  time  than  twenty  years,  and  even  after  the  death  of  the  original 
parties.  In  BurweWs  Executors  v.  Andersoti^s  Administrator,  S  Leigh  348, 
the  court  held  lapse  of  time  no  bar,  though  thirty-one  years  had  passed  since 
the  first  testator's  death.  The  executor  of  the  distributee  of  the  testator's 
widow  was  allowed  to  file  his  bill  against  the  representatives  of  the  executor 
of  the  first  testator,  surcharging  and  falsifying  the  accounts  which  had  been 
settled,  after  a  lapse  of  thirty-one  years,  and  time  was  held  no  bar.  The 
cases  of  Hudson  *v.  Hudson^ s  JEkecutor,  3  Rand.  117,  and  Todd  v.  r^ooj 
Moore's  Administrator,  1  Leigh  467,  though  the  relief  prayed  was  L 
denied,  under  the  peculiar  circumstances,  establish  the  general  principle  for 
which  we  contend. 

Jones,  for  the  appellee,  contended,  that  even  if  the  matter  of  the  bill 
came  at  all  within  the  cognisance  of  the  circuit  court,  for  original  relief  in 
equity,  yet  neither  the  bill  itself,  nor  anything  disclosed  in  the  progress  of 
the  cause,  lays  any  sufficient  foundation  for  the  interference  of  equity  in 
the  matter  ;  hut  on  the  contrary,  all  the  pretences  for  charging  the  execu- 
tor, by  surcharging  and  falsifying  the  past  settlement  in  the  orphans'  court, 
tkrestrictissimi  juris,  at  best ;  and  it  is  positively  unconscientious  and  in  equi- 
table for  the  complainant  to  set  up,  after  her  long  acquiescence,  with  actual 
notice  and  knowledge  of  the  circumstances  that  give  color  to  the  principal 
objections  now  raised  against  the  past  settlement. 

2.  That  far  less  than  the  actual  length  of  lime  during  which  she  implicitly 
aoquiefioed  in  the  settlement  before  she  filed  her  bill,  would,  under  the  cir- 
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oumstances  of  the  case,  have  presented  a  positive  har  in  equity  to  charges 
against  the  executor,  so  strictly  penal  in  their  grounds  and  their  conse- 
quences, calling  for  forfeiture  rather  than  restitution  ;  and  so  entirely  clear 
of  all  imputation  of  fraud,  as  those  upon  which  alone  she  has  founded 
her  claims. 

The  settlements  in  the  orphans'  court,  made  by  the  executor,  are  primd 
facie  evidence  of  their  correctness.  This  is  on  the  supposition,  that  the 
parties  interested  in  them  had  notice  of  the  settlements.  If  they  had  not 
notice,  or  it  was  not  supposed  they  had  had  notice,  the  accounts  would 
not  have  been  allowed  to  be  filed.  There  was  notice.  The  time  of  settlement 
of  the  accounts  of  an  executor  is  fixed  and  limited.  This  is  sufficient,  to 
show  that  every  one  who  had  an  interest  in  the  accounts  had  a  knowledge 
of  them,  or  might  have  known  of  their  having  been  filed.  At  all  times,  the 
accounts  were  open  to  the  inspection  of  any  one  who  might  think  proper 
to  examine  them. 

Sixteen  and  a  half  years  from  the  settlement  of  the  first  account,  and 
twelve  and  a  half  from  the  filing  of  the  final  account,  had  elapsed,  before 
the  bill  in  this  case  was  exhibited.  While  it  is  admitted,  that  as  to  persons 
acting  in  a  fiduciary  character,  there  is  no  limitation,  in  cases  of  fraud,  this 
principle  does  not  apply,  when  no  fraud  is  charged  ;  and  none  is  charged  or 
imputed  in  this  case.  It  is  contended,  that  after  a  reasonable  time,  the  set- 
tlement in  the  orphans'  court,  by  the  executor,  is  a  bar.  And  the  matters 
set  up  in  the  complainant's  bill  were  proper  for  examination  on  exceptions 
to  the  accounts  of  the  executor  in  the  orphans'  court ;  and  will  the  court, 
after  twelve  years  of  silence,  allow  a  party,  passing  by  the  orphans'  court, 
and  neglecting  to  use  the  means  of  redress  which  that  court  would  have 
afforded  for  any  misfeasance  or  omissions  of  the  executor,  to  come  into  the 
circuit  court,  by  an  original  bill,  and  set  up  these  matters  ?  When  a  tech- 
^       .  nical  *  devastavit  is  charged  against  an  executor,  without  an  allega- 

->  tion  of  fraud,  it  is  a  tort,  and  there  is  a  limitation.  This  is  not 
claimed  to  be  the  rule  in  cases  of  fraud. 

The  court  declined  hearing  Coxe^  for  the  appellee. 

Stobt,  Justice,  delivered  the  opinion  of  the  court. — ^This  is  a  case  of  an 
appeal  from  a  decree  of  the  circuit  court  of  the  county  of  Alexandria,  dis- 
missing a  bill  in  equity,  brought  by  the  appellant,  Ann  Lupton,  the  widow 
and  devisee  of  the  testator,  David  Lupton.  The  bill  was  first  filed  in  June 
1833,  although  a  subpoena  was  issued  in  November  1881,  and  it  seeks  to  open 
the  accounts  of  the  administration,  upon  the  allegation  of  certain  errors  and 
omissions  therein,  as  they  were  settled  in  three  successive  accounts  of  the 
executor,  rendered  ex  parte,  and  allowed  in  the  orphans'  court  of  Alexandria, 
in  October  1816,  in  April  1818,  and  in  January  1821.  The  bill  charges, 
among  other  things,  that  the  estate  was  charged  by  the  executor  with  the 
payment  of  a  supposed  debt  of  $4459.43,  to  one  Peter  Saunders,  without 
any  sufficient  or  legal  evidence  that  it  was  in  fact  due.  It  also  charges,  that 
the  executor  omitted  to  collect  of  John  McPherson  A  Son,  a  debt  due  to  the 
estate,  of  $4083.50,  upon  their  note  ;  and  also  specifies  certain  credits  which 
have  been  omitted  to  be  given  by  the  executor ;  and  contains  a  general  allega- 
tion, that  other  debts  have  been  lost  to  the  estate,  by  the  negligence  of  the 
executor.  The  prayer  of  the  bill  is,  in  effect,  to  open  the  accounts,  with 
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general  liberty  to  surcharge  and  falsify.  There  is  no  charge  in  the  bill,  that 
the  executor  has  been  guilty  of  any  fraud  ;  nor  any  reason  given,  nor  facts 
stated,  to  excuse  the  long  delay  and  Idchea  in  bringing  the  bill.  The  answer 
denies  all  equity,  and  insists  upon  the  correctness  of  the  accounts  as  settled, 
and  contains  a  full  explanation,  in  reply  to  the  specific  charges  of  the  bill. 
It  also  relies  on  the  settlement  of  the  accounts  in  the  orphans'  court,  and  the 
lapse  of  time,  as  a  bar  to  the  suit. 

The  opinion  which  we  have  formed  upon  this  last  point,  renders  it  wholly 
unnecessary  for  us  for  consider  several  others  which  have  been  discussed  at 
the  bar ;  and  especially,  the  objection,  that  the  orphans'  court  has  exclusive 
jurisdiction  over  the  matters  in  controversy.  We  place  this  case  wholly 
upon  the  ground  of  the  lapse  of  time  since  the  accounts  were  settled  in  the 
orphans'  court,  a  period,  from  twelve  or  sixteen  years  before  the  filing  of 
the  bill ;  the  total  omission  of  the  bill  to  state  any  facts  or  circumstances 
to  account  for  or  excuse  this  long  delay  ;  and  the  absence  of  any  sugges- 
tion of  fraud  in  the  settlements.  Nothing  is  more  clear,  than  the  general 
rule  that  ex  parte  settlements  of  accounts  of  this  sort,  in  the  orphans'  court, 
being  matters  within  the  acknowledged  jurisdiction  of  the  court  in  the  ad- 
ministration of  estates,  are  privnd  facie  evidence  of  their  own  verity  and 
correctness ;  and  the  onus  probandi  is  upon  those  who  seek  to  impeach  them. 
If  they  seek  to  impeach  them,  it  should  be  by  a  suit  brought  recentifaeto^ 
within  a  reasonable  time ;  *and  at  farthest,  within  the  period  pre-  r«o«^ 
scribed  by  the  statute  of  limitations  for  actions  at  law  upon  matters  *- 
of  account ;  or  else  to  assign  some  ground  of  exception  or  disability,  within 
the  analogy  of  the  statute,  to  justify  or  excuse  the  delay.  Otherwise,  it 
will  be  imputed  to  their  own  voluntary  laches ;  and  courts  of  equity  are 
never  active  in  lending  their  aid  to  stale  and  neglected  claims,  for  the 
known  maxim  of  such  courts  is,  vigilantibus^  non  dormiefUihu8y  leges  sub- 
veniunt  We  do  not  deem  it  necessary  to  refer  to  any  authorities  on  this 
point,  as  it  has  been  so  long  and  so  fully  recognised  in  this  court ;  and  upon 
this  short  ground,  we  are  all  of  opinion,  that  the  decree  of  the  circuit  court 
dismissing  the  bill,  ought  to  be  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Alexandria,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  ooart  in  this  cause  be  and  the  same  is  hereby  affirmed, 
with  oo0ta. 
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and  others,  claimants. 

Power  of  master  to  sell  stranded  vessel. 

The  right  of  the  master  to  sell  a  yessel  stranded,  depends  on  the  circumstances  under  which  it  is 
done,  to  justify  it ;  the  master  must  act  in  good  faith,  and  exercise  his  best  discretion  for  the 
benefit  of  all  concerned ;  and  a  sale  can  only  be  made  on  the  compulsion  of  a  necessity,  to  be 
determined  in  each  case  by  the  actual  peril  to  which  the  vessel  is  exposed,  and  from  which 
it  is  probable,  in  the  opinion  of  persons  compefent  to  judge,  the  yessel  cannot  be  saved ;  this 
is  an  extreme  necessity. 

The  true  criterion  for  determining  the  authority  of  the  master  to  sell  a  vessel  stranded  near  a 
foreign  port,  or  iu  a  port  of  the  United  States,  or  of  a  difFerent  state  than  that  to  which 
the  vessel  belongs,  or  in  which  the  owners  raiiy  be  or  reside,  when  the  necessity  occurs,  isthe 
distance  of  the  owners  or  insurers  from  the  scene  of  stranding.  If,  by  the  ordinary  means 
to  convey  intelligence  of  the  situation  of  the  vessel,  the  master  can  obtain  directions  as  to 
what  he  should  do,  he  should  resort  to  those  means ;  but  if  the  peril  be  such,  that  there  is 
a  probability  of  loss,  and  it  is  made  more  hazardous  by  eveiy  day's  delay,  the  master  may  act 
promptly,  to  save  something  for  the  benefit  of  all  concerned,  though  but  little  can  be  saved. 
There  is  no  way  of  doing  so  more  effectual,  than  by  exposing  the  vessel  to  sale ;  by  which 
the  enterprise  of  such  men  is  brought  into  competition  as  are  accustomed  to  encounter  such 
risks,  and  who  know  from  experience  how  to  estimate  the  probable  profits  of  such  adven- 
tures.* 

The  power  of  the  master  to  sell  the  hull  of  the  stranded  vessel,  exists  also  as  to  her  rigging  and 
sailrf ;  which  he  may  have  stripped  from  her,  after  unsuccessful  efforts  to  gee  her  afloat,  or 
when  the  vessel,  in  his  own  judgment  and  that  of  those  competent  to  form  an  opinion  and  to 
advise,  cannot  be  delivered  from  her  peril. 

If  the  master  sells,  without  good  faith,  or  without  a  ^:ound  discretion,  the  owner  may,  against 
the  purchaser,  assert  his  right  of  property  in  the  sails  and  rigging ;  as  he  may  in  the  case  of 
a  stranded  vessel,  which  has  been  sold  without  good  faith  in  the  master.  Scull  v.  Briddle,  2 
W.  0.  0.  160,  is  not  sound  law ;  it  is  expressed  in  terms  too  broad. 

The  Sarah  Ann,  2  Sumn.  206,  affirmed. 

Appeal  from  the  Circuit  Court  of  Massachusetts.  In  September  1834, 
in  the  district  court  of  the  United  States  for  the  district  of  Massachusetts, 
the  New  England  Insurance  Company  filed  a  libel,  stating  that  they  were 
the  true  owners  of  the  brig  Sarah  Ann,  then  in  the  district  of  Massachusetts, 
and  in  the  possession  of  Obadiah  Woodbury  and  others,  claiming  to  be  the 
owners  of  the  said  brig,  and  who  are  about  to  carry  her  to  sea,  without  the 
consent  of  the  libellants.  A  summons  was  issued  to  Obadiah  Woodbnry 
and  others,  commanding  them  to  appear  and  show  cause  why  process  should 
not  issue  against  the  brig,  as  prayed  for  in  the  libel ;  and  they  appeared, 
and  gave  stipulations  to  abide  by  the  final  decree  of  the  court,  on  an  appeal, 
and  put  in  an  answer  to  the  libel. 

The  case  was  proceeded  in  by  the  libellants  and  the  respondents,  in  the 
district  court,  and  after  testimony  had  been  taken  to  the  matters  in  con- 
troversy, ^proformd  decree  for  the  respondents,  dismissing  the  libel,  was 
given  by  the  district  judge,  by  the  consent  of  the  counsel  of  both  parties  ; 
and  the  libellants  appealed  to  the  circuit  court  of  the  United  States  for  the 
district  of  Massachusetts.     Further  evidence  was  taken  in  the  circuit  court, 

*  The  Tilton,  6  Mason  466 ;  The  Lacinda  Snow,  1  Abb.  Adm.  805.  And  see  The  Jalia 
Blake,  107  U.  8.  427. 
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by  the  appellants  and  the  defendants ;  and  at  May  terra  1836,  the  circuit 
coart  *niade  a  decree  in  favor  of  the  defendants ;  from  which  the  v^^qq 
New  England  Insurance  Company  prosecuted  this  appeal. 

The  facts  of  the  case  were  as  follow  :  On  the  first  day  of  March  1828, 
the  appellants,  at  Boston,  underwrote  a  policy  of  insurance  on  the  brig 
Sarah  Ann,  valued  at  $4000,  in  port  and  at  sea,  during  the  term  of  one  year 
from  the  22d  of  February  1828.  On  the  25th  of  March  1828,  the  brig  was 
stranded  on  the  shore  on  the  Island  of  Nantucket,  and  on  the  following  day, 
an  abandonment  was  made  by  the  owners,  for  a  total  loss  by  the  perils  of 
the  sea.  The  abandonment  was  expressly  refused  by  the  insurers,  but  it 
was  not  withdrawn  by  the  owners  of  the  vessel ;  and  on  the  3d  of  October 
1828,  a  compromise  was  made  between  them  and  the  insurers,  and  all  the 
right  and  title  of  the  assured  in  the  brig  was  assigned  to  the  appellants. 
The  claimants  of  the  brig,  the  appellees,  asserted  a  title  derived  under  a 
sale  made  by  the  master,  after  the  stranding,  on  the  ground  of  an  absolute 
necessity  for  such  a  sale. 

In  May  1828,  the  brig  was  brought  into  Boston,  after  having  been  got- 
ten off  from  the  shore  at  Nantucket,  and  having  been  repaired.  The 
repairs  of  the  brig,  and  her  cost  at  the  sale  made  by  the  master,  amounted 
to  $2494.67  ;  and  she  was  sold  in  Boston,  in  July  1828,  for  $2736.41.  On 
the  14th  of  May  1828,  the  president  of  the  insurance  company  wrote  to  the 
agent  of  the  former  owners  of  the  brig,  the  assured,  stating  that  the  brig 
was  then  in  Boston,  and  saying,  "  As  she  is  now  within  your  own  control, 
as  agent  for  the  owners,  if  you  do  not  take  possession  of  her  in  their  behalf, 
the  company  must  consider  the  sale  of  her  at  Nantucket,  as  affirmed  by  them; 
and  that  she  is  sold  for  their  account.  We,  of  course,  shall  contest  the  val- 
idity of  the  sale,  as  it  regards  ourselves,  and  we  think  the  owners  ought  to 
contest  it  themselves."  At  this  time,  the  title  to  the  brig  was  in  contest 
between  the  assured  and  the  insurers.  The  abandonment  was  denied  to  be 
good  ;  and  neither  party  was  in  a  situation  to  assert  a  title,  without  com- 
promitting  rights  then  actually  in  contestation.  There  were  no  allegations 
or  proofs  in  the  cause,  that  after  the  final  acceptance  of  the  abandonment, 
in  October  1828,  the  brig  had  been  within  the  ports  of  Massachusetts,  and 
within  the  reach  of  the  process  of  the  court,  for  a  reasonable  time,  within 
the  knowledge  of  the  appellants. 

The  facts  of  the  case,  as  stated  in  the  protest,  and  as  detailed  in  the 
decree  of  Mr.  Justice  Stoet,  in  the  circuit  court,  2  Sumn.  213,  were  :  "The 
brig  having  on  board  a  cargo  of  rice  and  cotton,  sailed  on  a  Voyage  from 
Savannah,  for  Boston,  and  on  the  23d  of  March  1828,  was  stranded  on  the 
sonth-west  side  of  the  Island  of  Nantucket.  On  the  next  day,  assistance 
was  obtained  from  the  shore,  and  the  anchors  were  got  out  and  hove  tight, 
in  order  to  start  the  vessel,  but  without  success.  In  the  course  of  the  fore- 
noon, the  wreck-master  came  on  board,  with  twenty  men,  and  pursuant  to 
his  directions,  the  deck-load  was  thrown  overboard.  They  then  hove 
*the  cables  again,  but  with  no  beneficial  effect.  The  then  proceeded  rmoQQ 
to  open  the  hatches  and  discharge  the  cargo  from  the  hold  ;  and  then  *- 
hove  out  the  cables  again,  but  to  no  purpose,  as  the  tide  had  fallen,  and 
there  was  a  considerable  surf  rolling  in  shore.  The  master  and  crew 
remained  on  board  that  night,  and  the  day  following,  nothing  could  be  done, 
a«  Uie  wind  blew  strong  at  the  south-east,  and  there  was  a  heavy  surf, 
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After  the  weather  moderated,  the  cargo  was,  with  great  difficulty,  got  on 
shore.  The  protest  stated,  that  the  wind  and  the  surf  of  the  sea  had  driven 
the  brig  so  far  on  shore,  as  to  render  it  impossible  to  get  her  off.  It  further 
appeared  from  the  evidence,  that  the  place  where  the  brig  was  stranded  was 
on  a  sandy  beach,  about  twelve  miles  distant  by  sea,  and  six  miles  by  land, 
from  the  town  of  Nantucket ;  and  that  the  brig  was  at  no  time  high  and  dry 
there.  The  depth  of  the  water  about  her  varied  ;  sometimes,  it  was  six 
feet,  and  sometimes,  it  was  ten  feet ;  and  she  was,  at  no  time  of  tide,  oat 
of  water.  The  cargo  was  discharged  in  about  five  days ;  and  the  spars, 
sails  and  rigging  were  then  stripped  off,  and  carried  on  shore,  and  sold  in 
small  lots  to  the  highest  bidder.  After  the  cargo  was  sold,  the  brig  became 
loose  in  the  sand,  and  slewed  round,  and  lay  with  her  broadside  to  the  shore. 
She  was  sold  on  the  28th  of  March,  by  the  master,  at  public  auction,  where 
she  lay,  for  $127  ;  at  the  same  time,  the  spars,  sails  and  rigging  were  sold 
for  $422.40.  No  efforts  appeared  to  have  been  made  to  get  the  brig  off  the 
shore,  though  she  had  not  then  sustained  any  serious  injury.  Three  intelli- 
gent surveyors,  at  a  subsequent  period,  estimated  the  repairs  of  her  hull,  as 
not  exceeding  $402.25.  The  brig  was  got  off  by  the  purchasers,  soon  after 
the  sale ;  and  was  carried  to  the  port  of  Nantucket,  and  there  repaired. 
The  whole  cost  of  the  brig  to  the  purchasers  including  the  repairs  and  out- 
fits to  Boston,  was  represented  to  have  been,  $2404.67  ;  and  she  was  sold, 
under  the  order  of  the  purchasers,  as  stated,  at  Boston,  in  July  1828,  for 
$27^6.41." 

The  case  was  submitted  to  the  court,  on  printed  arguments,  by  Picker- 
ingy  for  the  appellants  ;  and  by  SaUonatally  for  the  appellees. 

The  argument  for  the  appellants  stated  : — ^The  appellants  contend,  that 
this  case  was  not  such  as  to  require  or  justify  a  sale  of  the  vessel  by  the 
master,  upon  the  alleged  ground  of  necessity,  as  the  owners'  agent,  and 
the  underwriters,  were  in  Boston,  and  there  was  an  easy  and  regular  com- 
munication by  mail  between  Boston  and  the  island  of  Nantucket,  where 
the  vessel  was  ashore  ;  and  they  might  and  ought  to  have  been  consulted  by 
the  master  before  making  such  sale.  In  cases  resting  upon  the  same  prin- 
ciples, for  example,  hypothecation  by  the  master,  in  cases  of  necessity,  the 
rule  laid  down  by  the  English  courts  is,  that  the  master  can  hypothecate, 
only  when  the  vessel  is  in  some  other  place  than  an  English  port.  No 
^  ,  *case,  it  is  believed,  can  be  found,  in  which  the  master  has  been  an- 
'  thorized  to  do  it,  while  in  England  ;  the  English  writers  consider 
that  every  port  in  England  is  a  home  port,  and  the  residence  of  the  English 
owner. 

The  learned  author,  Abbott  on  Shipping  1 23,  adds,  that  Ireland  has  been 
held  to  be  a  foreign  country ;  but  that  since  the  Union,  it  is  doubtful, 
whether  the  rule  is  not  altered.  See  also  the  case  of  The  LaviniOy  before 
Mr.  Justice  Washington,  1  W.  C.  C.  40.  So,  in  cases  of  the  lien  of  ma^ 
terialmen,  the  courts  of  the  United  States  have  held,  that  when  a  vessel 
was  repaired  in  a  port  of  a  state  to  which  she  did  not  belong,  there  was  a 
lien  by  the  general  maritime  law  ;  but  if  the  repairs  were  made  in  her  own 
state,  there  was  no  lien,  unless  established  by  the  local  laws  of  such  state. 
The  Oefieral  Smithy  4  Wheat.  438. 

As  to  the  necessity  of  the  sale,  generally,  it  is  a  prominent  fact^  that 
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the  vessel  was  gotten  off,  very  soon  after  she  was  sold,  on  the  sandy  shore, 
which  was  a  smooth  beach,  without  any  rocks,  and  she  was  immediately 
repaired  and  fitted  for  sea  again.  The  BHg^  Pearl,  2  Sumn.  217,  to  which 
the  circuit  court  alludes,  in  giving  the  opinion  of  the  case  at  the  bar,  was 
stranded  nearly  in  the  same  place  with  the  Sarah  Ann,  and  lay  there 
through  the  winter,  and  was  gotten  off  in  the  following  spring.  Several 
other  vessels  which  went  ashore  on  the  same  island,  have  been  gotten  off, 
as  appears  by  the  depositions  in  the  case.  In  the  case  of  Oordon  v.  Massa- 
chusetts Fire  and  Marine  Insurance  Company ,  2  Pick.  249,  the  vessel  be- 
longed to  Portland,  Maine,  and  was  stranded  in  St.  Domingo,  and  the  sale 
was  held  justifiable.  In  Idle  v.  Royal  Exchange  Insurance  Company^ 
8  Taunt.  756  (cited  in  the  Massachusetts  case  just  referred  to),  a  ship  from 
London  took  the  ground,  in  the  river  St.  Lawrence,  below  Quebec  ;  but  in  this 
case,  it  is  to  be  noticed,  that  two  of  the  owners  resided  in  Quebec,  and  the 
sale  was  considered  to  be  sanctioned  by  them  ;  which  distinguishes  it  from 
the  ordinary  case  of  sales  by  the  master,  upon  his  own  authority  alone.  In 
Hayman  v.  Molton,  6  Esp.  66,  the  vessel  went  from  London  to  Jamaica, 
where  she  got  aground.  In  Read  v.  Bonhom,  3  Brod.  &  Bing.  147,  a  Lon- 
don ship  was  lost  in  the  East  Indies.  The  case  of  27ior7ieley  v.  ffebson^ 
2  Barn.  &  Aid.  513,  was  that  of  a  New  York  vessel,  insured  in  London,  and, 
while  on  her  voyage,  so  much  injured  by  stress  of  weather,  that  the  crew 
deserted  her  at  sea  ;  she  was  afterwards  taken  possession  of  by  ships  that 
fell  in  with  her,  and  was  brought  into  Rhode  Island,  about  two  hundred 
miles  from  New  York,  where  the  owners  resided.  -She  was  sold  under  a 
decree  of  the  admiralty  court,  for  the  salvors,  at  a  great  sacrifice  ;  and  the 
court  of  king's  bench  held,  that  the  owners  at  New  York  "were  near 
enough  to  have  acted  in  the  business,  at  the  time,"  and  might  have  pre- 
vented the  sale,  by  raising  money  to  release  the  ship,  and  therefore,  were  not 
entitled  to  abandon  to  the  underwriters  ;  and  so  the  sale  was  not  justifiable. 

♦In  the  case  of  Cannan  v.  Meabum,  1  Bing.  243,  the  master  sold  r^^^. 
the  cargo,  under  a  decree  of  a  vice-admiralty  court,  in  the  Isle  of  ^ 
France,  in  order  to  defray  the  expenses  of  repairing  the  vessel  which  was 
"  in  a  sinking  state."  The  court  say,  "  nothing  but  an  extreme  necessity  " 
will  justify  the  sale,  &c.  This  was  also  a  foreign  port.  The  court  adopt 
the  reasoning  of  Lord  Stowell,  in  the  case  of  TTie  Fanny  and  Elmira, 
Edw.  Adm.  117,  which  again  supposes  a  case  where  the  ship  is  in  a  foreign 
port,  where  there  is  no  correspondent  of  the  owners,  <fec.  The  leading  case 
of  TTie  Oratitudine,  3  Rob.  240,  is  also  that  of  a  vessel  being  in  a  foreign 
port,  and  requiring  repairs.  The  master  was  allowed  to  hypothecate  the 
cargo.  The  learned  judge  (Lord  Stowell),  in  his  reasoning  on  the  question 
of  necessity,  by  way  of  illustration,  puts  the  case  of  a  ship  driven  into  port, 
with  a  perishable  cargo,  where  the  master  can  hold  no  communication  with 
the  proprietor  (see  p.  259),  in  which  case,  the  authority  of  agent  is  devolved 
upon  him,  &c.  A  similar  illustration  is  again  put  at  p.  261,  still  keeping 
in  view,  throughout,  the  idea  of  a  foreign  port  as  an  ingredient  in  tho 
necessity. 

In  a  Massachusetts  case,  Bryant  v.  Commonwealth  Insurance  Company^ 

18  Pick.  543,  a  vessel  was  owned  and  insured  in  Massachusetts,  and  stranded 

on  the  coast  of  Virginia  ;  the  cargo  was  landed,  and  was  not  of  a  perishable 

nature,  and  might  have  been  kept  in  reasonable  safety,  until  the  owners  and 
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insurers  in  Massachusetts  could  be  beard  from  ;  and  it  was  held,  tbat  the 
master  bad  no  autbority  to  sell  tbe  cargo  and  break  up  tbe  voyage^  witbout 
wailing  until  tbe  owners  and  insurers  could  be  consulted.  Tbe  court  in  this 
case  lay  down  tbe  rule,  tbat  tbe  necessity  must  be  so  strong  as  to  leave  no 
alternative  to  tbe  master.  They  say,  "  the  courts  have  endeavored  to  limit 
and  guard  this  branch  of  tbe  mercantile  law  with  tbe  greatest  care  ;  the 
strongest  language  has  been  employed,''  &c.  In  HdU  v.  FratMin  Insur- 
ance  Company,  9  Pick.  487,  the  court  say,  "  There  must  be  something  more 
than  expediency  in  tbe  case  ;  tbe  sale  should  be  indispensably  requisite.  We 
mean,  a  necessity  which  leaves  no  alternative,  which  prescribes  the  law  for 
itself,  and  puts  tbe  party  in  a  positive  compulsion  to  act."  Tbe  case  of 
ScuU  V.  BriddlCj  2  W.  C.  C.  550,  was  trover  for  certain  sails,  rigging,  Ac, 
which  belonged  to  a  vessel  that  was  wrecked  on  tbe  coast  of  Maryland.  Tbe 
vessel  and  tackle  were  sold  at  a  public  sale,  by  the  master.  Mr.  Justice 
Washington  laid  down  the  rule  of  law  to  be,  "  tbat  in  cases  of  extreme 
necessity,  tbe  master  may  sell  in  a  foreign  country,  rather  than  let  tbe  prop- 
erty perish,  but  not  in  tbe  country  whore  his  owner  lives  ;  and  no  case  of 
tbe  sort,  it  is  believed,  can  be  shown.  Mischievous  would  be  the  consequence 
if  such  doctrines  were  tolerated."  See  also  the  case  of  ITie  Schooner  TiUony 
in  the  circuit  court  of  Massachusetts,  5  Mason  46. 

•<*of>l  *The  result  of  these  cases  is,  that  tbe  legal  necessity  to  justify  a 
^  sale  by  tbe  master,  must  be  something  more  than  a  mere  moral  neces- 
sity :  it  must  be  such  a  case  of  urgency  as,  in  the  language  of  the  court  in 
Massachusetts,  "  to  leave  no  alternative  ;"  and  the  degree  of  this  necessity 
may  be  tbe  better  understood,  by  tbe  important  circumstance  mentioned  in 
the  leading  cases,  viz.,  that  tbe  disasters  in  those  cases  happened  to  tbe 
vessels,  while  in  foreign  ports,  and  where  tbe  master  had  no  opportunity  of 
consulting  the  owners.  Further,  it  is  not  enough,  tbat  tbe  master  makes  a 
sale  in  good  faith,  although  this  must  accompany  tbe  necessity  ;  and  this 
latter  must  be  clearly  and  indisputably  made  out.  It  may  be  also  added, 
tbat  sound  policy  demands,  tbat  sales  of  this  description  should  not  be 
too  much  encouraged,  by  affording  facilities  to  masters  to  effect  them  ; 
especially,  in  cases  like  the  present,  where  they  have  the  means  of  consult- 
ing their  owners  in  their  own  state  or  country. 

But  if  tbe  court  should  think  that  the  facts  prove  a  case  of  legal  neces- 
sity, in  respect  to  the  sale  of  tbe  hull  of  the  vessel  ;  the  libellants  still 
contend,  that  there  was  no  such  necessity  as  to  tbe  sails  and  rigging,  &o. 
These  bad  been  taken  out,  as  well  as  the  cargo,  and  bad  carried  on  shore  in 
safety.  Instead  of  selling  the  sails  and  rigging  on  tbe  spot,  under  every 
disadvantage,  such  as  exacting  cash  in  band,  and  tbe  purchaser  to  take  the 
risk  of  title,  &c,y  the  master  should  have  either  sent  them  to  Boston,  where 
the  parties  interested  could  have  sold  them  to  tbe  best  advantage,  or  be 
should  have  immediately  given  information  of  their  having  been  brought  on 
shore,  and  then  waited  for  orders.  If  sold  at  Boston,  they  would  have 
brought  $1000,  or  upwards  ;  as,  according  to  the  usual  estimate,  the  sails 
and  rigging,  Ac,  are  considered  about  equal  to  tbe  value  of  the  bull,  or  half 
tbe  value  of  the  entire  vessel.  At  all  events,  whatever  might  have  been  tbe 
value  of  tbe  sails  and  rigging,  there  was  no  necessity  for  selling  them,  as 
they  were  already  landed,  with  the  cargo  ;  and  the  master  might  easily  have 
advised  the  owners  and  underwriters,  and  waited  for  their  orders  ;  which. 
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by  the  usual  course  of  tbe  mail  from  Boston  to  Nantucket,  would  have 
reached  him  in  two  days.  In  point  of  fact,  the  libcllants  did  send  an  agent 
to  Nantucket,  as  soon  as  tbe  loss  was  known  in  Booton,  who  offered  to  pay 
all  expenses  incurred,  &c.,  if  the  vessel  could  be  delivered  to  him  ;  but  the 
sale  had  already  taken  place,  and  the  purchasers  refused  to  relinquish 
the  vessel  to  the  agent. 

In  conclusion,  the  libellants  would  respectfully  urge  upon  the  considera- 
tion of  the  court,  the  consequences  of  sanctioning  sales  of  this  kind,  made 
under  circumstances  which  do  not  clearly  and  unequivocally  amount  to 
the  strict  legal  necessity  which  the  courts  have  required.  The  greater  the 
facilities  that  are  afforded,  the  stronger  will  be  th^  temptation  to  make  such 
sales  fraudulently  ;  and  the  fraud  will  be  the  more  difficult  of  detection,  in 
proportion  *as  the  necessity  will  be  a  question  to  be  settled  more  by  r^^^^ 
the  opinions  of  the  master  and  other  witnesses,  than  by  simple  matters  ^ 
of  fact.  And  even  in  cases  where  there  may  be  no  direct  iraudulent  intent, 
the  facility  of  selling  will -proportionally  lessen  the  efforts  of  the  master  and 
seamen  to  rescue  their  vessel  from  impending  danger  and  loss  ;  and  the 
owners  and  underwriters  will  be  made  to  suffer  accordingly.  The  court 
must,  in  this  and  other  cases,  give  weight  to  the  important  considerations  of 
public  policy  or  expediency,  in  laying  down  practical  principles  which  are 
to  govern  the  conduct  of  parties  ;  and  it  is  manifest,  that  far  greater  mis- 
chiefs will  follow  from  allowing  facilities  in  making  such  sales,  especially  in 
home  ports,  than  by  rigorously  restricting  them  to  cases  of  absolute  neces- 
sity— such  a  necessity  as,  in  the  language  of  the  courts,  "leaves  no  al- 
ternative.'* 

SaltonstaUy  for  the  appellees,  submitted  the  following  points : 

1.  The  sale  made  by  the  master  was,  under  the  circumstances,  justified 
by  necessity.  It  was  made  by  him  in  good  faith.  There  was  a  moral 
necessity  for  it.  The  hazard  to  which  the  brig  was  exposed  was  so  great, 
the  expense  that  must  be  incurred  in  attempting  to  get  her  off  would  be 
great  and  certain,  and  the  result  of  further  attempts  so  uncertain,  that  the 
sale  was  justifiable,  and  passed  the  property  to  the  purchasers. 

2.  The  sale  was  assented  to  and  adopted  by  Crosby  and  others,  after- 
wards, who  thus  ratified  the  act  of  the  master  ;  and  their  assignees  cannot 
stand  in  better  right  than  they  were. 

«S.  Though  the  abandonment  was  not  revoked,  but  was  continued,  yet 
the  libellants  cannot  accept  it,  six  months  after  it  was  made,  having  first 
refused  to  accept  it ;  and  thus  avoid  the  effect  of  the  acquiescence  and 
adoption  of  the  master's  acts  by  the  assured,  by  force  of  the  technical  rule, 
that  an  abandonment,  when  accepted,  relates  back  to  the  time  when  k  was 
offered. 

4.  The  sale  by  Folger  and  others  to  the  claimants  was  made  in  Bosfbn^ 
July  1 828.  The  libellants  knew  the  brig  was  in  Boston,  in  May  preceding, 
but  gave  no  notice  to  the  purchasers  or  their  agent,  and  took  no  steps  to 
prevent  a  sale.  This,  it  is  contended,  is  a  fraud  on  the  claimants  ;  and  a 
court  of  equity  (which  a  court  of  admiralty  is,  with  limited  powers)  will  not 
aid  a  party  who  thus  stands  by,  and  by  his  silence  and  inaction,  permits 
another,  without  notice,  to  purchase.  It  is  fraud  on  the  innocent  bond  fide 
purchaser. 
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5.  The  demand  of  the  libellants  is  stale,  and  cannot  now  be  set  up  and 
enforced.  The  vessel  was  abandoned  March  29th,  1828  ;  the  libel  was  not 
filed  until  September  1834,  more  than  six  years  afterwards. 

6.  If  the  sale  be  adjudged  void,  for  want  of  authority  in  the  master  to 
make  it,  under  the  circumstances,  and  not  ratified  by  the  acquiescence  of 
Crosby  and  others,  with  the  knowledge  of  the  libellants ;  if  the  libellants  are 
^^      ,   not  estopped  by  their  silence  and  inaction,  *and  the  suit  was  com- 

-1  menced  in  due  season  ;  then  the  claimaints  ask  to  be  allowed  the  ex- 
penses and  reasonable  reward  for  their  vendors'  (the  purchasers' and  salvors') 
labor  and  hazard  ;  which  amounts  to  nearly  the  sum  for  which  she  was 
sold. 

I.  The  first  point  presents  two  questions  :  1st,  as  to  the  authority  of  a 
master  to  sell  his  vessel,  and  under  what  circumstances  ?  2d,  whether  the 
sale  in  this  case  was  justifiable? 

As  to  the  authority  of  a  master  to  sell,  on  the  ground  of  necessity,  the 
law  has  been  fully  examined  in  England,  and  by' this  court,  as  well  as  in 
Massachusetts,  New  York  and  other  commercial  states,  within  a  few  years, 
and  has  been  clearly  settled.  We  believe  it  to  be  correctly  stated  in  the 
opinion  of  the  circuit  court  in  this  case.  2  Sumn.  206.  "I  agree,  at  once, 
to  the  doctrine,"  says  the  learned  judge  (p.  215),  "  that  it  is  not  sufiicient  to 
show  that  the  master  acted  in  good  faith,  and  in  the  exercise  of  his  best  dis- 
cretion. The  claimants,  upon  whom  the  onus  probaiidi  is  thrown,  must  go 
further,  and  prove  that  there  was  a  moral  necessity  for  the  sale,  so  as  to 
make  it  an  urgent  duty  upon  the  master  to  sell,  for  the  preservation  of  the 
interest  of  all  concerned.  And  I  do  not  well  know  how  to  put  the  case  more 
clearly,  than  by  stating,  that  if  the  circumstances  were  such,  that  an  owner, 
of  reasonable  prudence  and  discretion,  acting  on  the  pressure  of  the  occa- 
tion,  would  have  directed  the  sale,  from  a  firm  opinion  that  the  brig  could 
not  be  delivered  from  the  peril  at  all,  or  not  without  the  hazard  of  an 
expense  utterly  disproportionate  to  her  real  value,  as  she  lay  upon  the  beach, 
then,  the  sale  by  the  master  was  justifiable,  and  must  be  deemed  to  be  made 
by  a  moral  necessity.  And  I  consider  this  to  be  the  true  doctrine,  deducible 
from  the  case  of  Gordon  v.  Massachusetts  Fire  and  Marine  Insurance 
Company^  2  Pick.  249  ;  where  the  subject  is  examined  very  much  at  large, 
and  with  great  ability."  We  believe  the  doctrine  on  this  subject  to  be  here 
truly  stated,  and  are  willing  the  conduct  of  Captain  Philips  should  be  tested 
by  it. 

The  law  on  this  subject  was  fully  examined  in  the  case  cited,  2  Pick. 
249,  by  the  late  distinguished  Chief  Justice  Parksr,  of  Massachusetts.  It 
has  come  under  the  consideration  of  the  same  court,  in  several  subsequent 
cases,  and  has  been  revised  ;  but  on  a  careful  consideration  of  the  cases,  it 
will  be  found  that  the  doctrine  of  the  first  case  has  not  been  varied,  but  on 
the  contrary,  has  been  confirmed.  Hall  v.  Franklia  Insurance  Company^ 
9  Pick.  466  ;  Winn  v.  Columbia  Insurance  Company ^  12  Ibid.  279  ;  Bryant 
V.  Commonwealth  Insurance  Company,  13  Ibid.  643.  In  the  case  in  9  Pick. 
466,  the  sale  was  not  justified  ;  but  it  was  on  account  of  the  particular  cir- 
cumstances, as  each  case,  indeed,  must  depend  on  its  own  circumstances. 
The  ship  was  on  a  voyage  from  Boston  to  New  Orleans  ;  struck  on  the  coast 
of  Florida  ;  was  gotten  off,  and  proceeded  to  Key  West.  She  did  not  leak, 
and  might  have  remained  there  in  safety,  until  notice  of  the  disaster  should 
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have  been  sent  to  Boston  ;  and  after  the  sale,  the  vessel,  in  fact,  proceeded 
to  *Boston,  with  the  same  master,  and  without  any  repairs.  It  was  r^toQK 
properly  held,  that  the  sale  was  not  necessary,  and  that  the  insurers  L 
were  not  affected  by  it.  Bryant  v.  Commonwealth  Insurance  Company 
was  the  case  of  a  cargo,  insured  from  Havanna  to  Castine,  in  Maine  ;  the 
vessel  was  wrecked,  about  forty  miles  from  Norfolk,  but  the  cargo  was  taken 
from  the  Vessel,  without  damage,  and  might  have  been  sent  to  its  place  of 
destination,  for  less  than  fifty  per  centum  of  its  value  ;  but  the  master  sold 
it  on  the  beach  ;  and  it  was  held,  that  there  was  not  a  legal  necessity  for  the 
sale.  It  is  very  clear,  that  the  sale  was  not  justifiable,  according  to  the  doc- 
trine in  OordovCa  Case  :  and  as  clear,  that  there  is  no  similarity  between  the 
circumstances  of  that  sale,  and  the  sale  of  the  brig  Sarah  Ann.  This  sub- 
ject has  come  under  the  consideration  of  this  court,  and  the  law  is  settled, 
on  the  same  principles  as  in  the  cases  cited.  Patapsco  Insurance  Company 
V.  Southgate,  5  Pet.  604. 

It  can  hardly  be  understood  to  have  been  settled  in  England,  that  a 
master  has  authority  to  sell  a  ship,  on  the  ground  of  necessity,  until  the  case 
of  Idle  V.  Royal  Mcchange  Assurance  Co,y  8  Taunt.  770,  and  3  Moore  116. 
In  that,  and  in  subsequent  cases,  it  is  placed  on  the  same  ground  as  in  this 
country  ;  and  that  is,  the  ground  of  necessity — moral,  legal  necessity,  aris- 
ing from  extrime  peril  and  the  danger  of  delay.  It  follows,  necessarily, 
from  the  relation  of  the  master  to  those  interested,  that  there  rou«t  be  this 
authority.  It  supposes  a  case  of  extreme  peril.  What  is  to  be  done  ?  It  will 
not  do  to  wait  until  the  owner  can  be  consulted.  There  is  a  necessity  for 
immediate  decision  and  action.  In  such  cases,  the  master  may  do  what  he 
might  well  suppose  the  owner  would  do,  if  present ;  and  in  the  exercise  of  a 
sound  direction,  sell  the  vessel  and  appurtenances. 

It  follows,  from  the  principles  and  the  reasons  on  which  this  authority 
rests,  that  it  cannot  be  affected  by  the  circumstance,  in  what  country  the 
disaster  happened  ;  whether  in  a  foreign  country  or  not.  There  is  no  case 
in  which  it  is  decided,  that  this  authority  is  limited  to  cases  happening  in  a 
foreign  country.  The  question  is,  in  every  case,  whether  there  was  an  urgent 
necessity  for  the  sale?  whether  a  delay  would  be  extremely  perilous? 
In  such  a  case,  it  would  be  absurd  to  say,  that  the  master  shall  not  sell,  be- 
cause the  vessel,  though  exposed  to  immediate  destruction,  is  in  the  country 
of  the  owner's  residence.  And  in  a  country  of  such  vast  extent  as  ours,  the 
doctrine  suggested  would  be  extremely  injurious  in  ijs  consequences.  In  most 
of  the  decided  cases,  as  might  be  supposed,  the  stranding  happened  abroad. 
In  the  case  of  hypothecation,  the  vessel  is  supposed  to  be  in  safety.  The 
question  is,  as  to  funds  for  repairs  and  outfits  ;  and  in  such  cases,  it  is  reason- 
able, that  in  a  country  of  such  limited  extent  and  facility  of  communication 
as  England,  the  owner  should  be  consulted.  There  can  seldom  be  a  neces- 
sity for  instant  action.  Still,  Ireland,  and  it  is  believed,  Scotland,  are  con- 
sidered to  be  foreign  countries  ;  and  it  may  be  remarked,  that  Nantucket  is 
farther  from  the  main  land,  than  Ireland  is  from  ^England,  and  that  r«QQA 
the  owners  were  500  miles  from  that  island,  and  in  another  state.         *- 

The  case  of  Scidl  v.  Briddk,  2  W.  C.  C.  160,  is  very  briefly  reported  ;  and 
this  point  was  not  essential  to  the  decision,  which  was  mainly  placed  on 
another  ground.  In  Idle  v.  Royal  Exchange  Assurance  Company y  the  decis- 
ion was  not  placed  at  all  on  the  circumstance  that  one  of  the  owners  wa« 
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present ;  on  the  contrary,  Dallas,  C.  J.,  remarked,  "I  should  further  say,  that 
on  the  broad  ground  of  a  power  to  act  on  a  sudden  emergency,  in  order  to 
save  as  much  as  could  be  saved  from  impending  ruin,  whether  the  sale  be  by 
the  owner  or  the  captain,  will  make  no  difference  ;  if  the  circumstances  justi- 
fied the  selling,  and  the  sale  was  honestly  and  fairly  conducted.''  And  with 
another  remark  of  the  same  learned  judge  the  consideration  of  this  part  of 
the  case  is  closed  :  ''  Although  general  principles  are  highly  valuable,  when 
they  can  be  of  general  and  extensive  application  ;  yet,  from  the  very  nature 
of  subjects  of  this  description,  the  application  of  principles,  as  far  as  decided 
cases  furnish  any  rule,  must  depend  upon  the  circumstances  of  the  partic- 
ular case." 

It  is  contended,  that  unde^  the  law,  as  settled,  the  sale  of  the  Sarah  Ann 
was  proper  and  justifiable.  This  makes  it  necessary  to  look  to  the  evidence. 
Was,  then,  the  sale  justifiable?  Under  all  the  circumstances,  was  it  neces- 
sary for  the  master  to  sell  the  property?  If  it  was  a  valid  sale,  then 
the  title  of  the  claimants  is  unquestionable.  This  depends  on  the  state  of 
things  at  the  time.  What  was  the  situation  of  the  vessel,  when  the  master 
despaired  of  getting  her  off,  and  determined  to  unlade  the  cargo,  to  strip 
the  vessel,  and  to  sell  the  property  there  ?  It  is  necessary  to  look  at  the 
evidence.  The  depositions  on  the  part  of  the  claimants  are  very  strong ; 
and,  we  think,  conclusive  on  this  question.  As  to  the  main  facts,  they  are 
uncontradicted  ;  on  the  contrary,  as  to  the  exposure  of  the  brig,  Ac,  they 
are  corroborated  by  Pease  and  Gardner,  two  of  the  libel lants'  witnesses. 
As  remarked  by  the  learned  judge  before  whom  the  cause  was  tried  (2  Sumn. 
216),  we  must  look  to  the  state  of  things,  as  it  was  at  the  time  of  the  sale 
and  weigh  all  the  circumstances  ;  as,  the  position  and  exposure  of  the  bng; 
the  season  of  the  year  and  chance  of  storms  ;  the  danger  from  storms  ;  the 
expense  of  further  attempts  to  get  her  off  ;  the  probable  chances  of  success ; 
and  the  necessity  of  immediate  action  on  the  part  of  the  master.  The  object 
of  the  master,  at  first,  and  so  long  as  there  appeared  to  be  any  hope,  was  to 
get  her  off.  He  made  use  of  judicious  and  strenuous  exertions,  availing 
himself  of  the  skill  and  experience  of  George  Myrick,  the  wreck-master, 
until  the  gale  drove  her  so  far  on  shore,  that  all  further  exertion  seemed  to 
be  hopeless.  As  to  the  place  where  she  lay,  on  the  south-west  shore  of 
Nantucket,  a  reference  to  a  map  or  chart  will  show  at  once  that  she  was 
*1Q71  ®^P^^^<^  ^^  ^^®  whole  reach  of  the  ocean,  from  south-west  to  *80uth- 
-'  east.  No  spot  on  the  coast  is  more  exposed  to  peril ;  and  this  is  not 
contradicted  by  a  single  witness,  except,  perhaps,  by  Captain  Atkins  Adams, 
who  went  to  Nantucket,  where  he  never  was  before,  as  agent  for  the  under- 
writers, and  was  within  half  a  mile  of  the  spot.  At  the  time  of  the  sale, 
the  brig  lay  on  an  open  shore  of  shifting  sand,  nearly  high  and  dry  ;  her 
cargo  discharged,  and  the  sails  and  rigging  taken  on  shore  to  save  them. 
Then,  as  to  the  probability  of  a  gale.  It  will  be  seen  by  the  testimony,  that 
storms,  and  severe  storms,  are  frequent  at  that  season  of  the  year.  It  was 
in  the  month  of  March  ;  proverbially  blustering  and  stormy. 

But  the  great  objection  to  the  sale  is,  on  the  ground  that  it  was  in  the 
country  of  the  owners'  residence ;  they  residing  in  Hampden,  Maine,  and 
that  they  had  an  agent  in  Boston.  There  is  nothing  in  the  evidence,  to 
show  that  Thomas  Curtis  was  agent  for  the  owners,  and  known  to  be  such 
to  Captain  Phillips,  except  for  the  purpose  of  obtaining  insnranoe.  It  is 
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conclusively  proved,  that  there  was  a  necessity  for  immediate  action,  and 
that  a  delay  for  the  purpose  of  receiving  instructions  from  the  owners, 
or  their  agent,  would  have  been  attended  with  extreme  hazard.  Informa- 
tion of  the  state  of  the  vessel  was  sent  to  Boston,  March  2dd.  The  aban- 
donment  was  March  29th,  probably,  immediately  upon  the  receipt  of  the  let- 
ter. And  it  is  believed,  that  at  that  time,  in  the  month  of  March,  the  mail 
from  that  Island  to  Boston  was  seldom  less  than  a  week.  There  was  then 
no  steamboat  communication. 

We  contend,  that  Captain  Phillips  could  not  have  done  otherwise  than  he 
did,  after  having,  without  success,  attempted  to  get  the  vessel  off,  without 
the  most  gross  carelessness.  No  course  was  left  for  him,  but  that  which  he 
pursued,  to  discharge  the  cargo,  and  get  on  shore  the  sails,  &c.,  as  soon  as 
possible  ;  and  sell  them  there,  to  save  what  he  could,  for  whom  it  might 
concern. 

The  vessel  was,  in  fact,  gotten  off  by  the  purchasers.  We  are  not 
to  judge  by  the  event,  but  by  the  situation  at  the  time  of  the  sale.  The 
master  may  act  with  perfect  propriety  in  selling ;  a  ship  may  be,  to  all 
appearance,  in  a  desperate  situation,  and  yet  she  may  most  unexpectedly  be 
saved.  That  was  the  case  of  the  ship  Argonaut.  Peele  v.  Merchants* 
Inauratvce  Company^  3  Mass.  28.  Her  situation  was  much  like  that  of  this 
brig,  it  seemed  to  be  desperate ;  but  she  was  saved ;  and  yet  the  learned 
judge,  in  a  most  able  and  elaborate  opinion,  decided,  that  ''the  owners  had 
a  good  right  to  abandon,  under  the  circumstances,  even  if  the  injury  was 
less  than  half  the  value.'' 

As  to  the  chance  of  success  in  attempts  to  get  this  vessel  off,  there  is 
one  fact  of  the  utmost  importance  ;  that  is,  the  price  she  brought.  Con- 
sider the  circumstances — that  this  sale  was  only  twelve  miles  from  that 
wealthy  and  enterprising  maritime  place,  Nantucket ;  that  ample  notice  had 
been  given  of  the  sale  ;  that  there  was  a  large  company  present ;  that  there 
was  no  collusion  or  private  agreement,  but  that  the  sale  was  fairly 
conducted  ;  that  several  companies  were  *formed  to  purchase,  if  she  r^^^^ 
did  not  go  too  high  ;  and  yet  that  the  hull  was  sold  for  $125,  and  I- 
the  whole  amount  of  sales  was  only  $549.  Now,  how  can  this  be  accounted 
for  ?  Clearly,  only  because  it  was  thought,  by  the  best  judges  on  the  spot, 
that  taking  into  considc^ration  the  chances  of  saving  the  vessel,  and  the 
expense  that  would  attend  the  attempt,  she  was  worth  no  more.  This  fact 
is  considered  to  be  of  the  utmost  importance,  when  taken  in  connection  with 
the  opinions  of  the  witnesses  as  to  the  value  of  the  vessel  as  she  lay,  and  as 
to  her  desperate  situation,  and  the  necessity  of  the  sale.  And  the  result 
shows,  that  the  price  given  was  as  much  as  she  was  worth.  The  whole  cost 
and  expense  of  the  purchase  and  repairing  the  brig  was  $2694  ;  and  she  was 
sold,  after  being  in  Boston  two  months  for  sale,  for  $2786,  little  more  than 
an  indemnity  to  the  purchasers.  And  the  vessel  was  valued  just  before,  in 
the  policy,  at  only  $4000.  To  the  actual  expense  necessary,  is  to  be  added 
the  risk  that  it  would  be  lost  by  the  total  loss  of  the  vessel.  Great  expenses 
were,  therefore,  necessary,  and  it  was  uncertain  how  much,  and  whether  they 
would  not  be  lost. 

What,  under  these  circumstances  was  the  master  to  do  ?  We  think,  he 
ought  to  have  done  just  what  he  did  ;  and,  indeed,  that  his  whole  conduct 
was  prudent  and  judicious.  We  think,  he  ought  to  have  made  use  of  proper 
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means  and  exertion  to  liberate  his  vessel.  That  he  did.  And  afterwards, 
when  she  had  been  driven  upon  the  beach,  almost  high  and  dry,  and  was 
then  fastened  in  a  place  where  six  only  of  twenty-three  vessels  had  been 
saved,  with  no  means  there  of  making  further  attempts  to  get  her  off  (and 
this  in  a  season  of  storms,  and  when  a  gale  would,  almost  to  a  certainty, 
have  been  fatal  to  the  vessel),  we  contend,  that  he  did  right  to  sell  the  ves- 
sel and  appurtenances,  and  save  what  could  be  saved,  for  whom  it  might 
concern.  He  was  justified  by  the  necessity  of  the  case.  In  the  strong  lan- 
guage of  the  Massachusetts  court,  which  roust  be  reasonably  construed,  or 
no  sale  would  ever  be  necessary,  '*'  there  was  no  alternative."  But  good  faith 
mast  accompany  the  necessity,  and  must  be  clearly  made  out.  Upon  this 
point,  there  can  be  no  question  in  this  case.  The  whole  conduct  cf  the  mas- 
ter shows,  that  he  acted  from  good  motives,  and  in  perfect  good  faith.  No 
other  motive  can  be  suggested  for  the  sale,  under  the  circumstances.  The 
case,  therefore,  is  brought  clearly  within  the  principles  of  law  as  settled  on 
this  subject. 

But  it  has  been  suggested,  on  the  part  of  the  libellants,  that  there  could 
have  been  no  necessity  for  selling  the  sails,  rigging,  &c.,  as  they  might  have 
been  stored  or  sent  to  Boston.  But  there  is  no  evidence  to  show  that  any 
part  of  the  sails  and  rigging,  or  of  the  appurtenances  sold,  were  connected 
with  the  vessel,  at  the  date  of  the  libel.  By  the  account  of  the  sales,  it 
appears,  that  they  were  sold  in  small  lots  to  many  different  persons.  The 
sale  was  six  years  before  the  libel ;  the  vessel  had  been  constantly 
•qoQl  *®'^P^^y6^  ;  *"^  ^^®  presumption,  therefore,  is,  that  no  part  of  the 
'  original  sails  and  rigging  remained  connected  with  the  brig.  It  may 
be  observed,  that  in  the  case  of  Idle  v.  Royal  Exchange  Assurance  Company^ 
and  in  most  of  the  cases,  the  sails,  rigging,  &c.,  were  separated  from  the 
vessel,  and  sold  in  different  lots,  but  at  the  same  time. 

II.  We  say,  that  the  sale  was  adopted  by  the  assured  afterwards ;  that 
they  thus  ratified  the  act  of  the  master  ;  and  that  the  libellants,  claiming 
under  them,  as  assignees,  cannot  stand  in  a  better  situation  than  they  were. 
The  sale  ^as  on  the  day  when  the  offer  of  abandonment  was  made.  That 
abandonment  was  expressly  rejected.  Whose  vessel  was  she,  then,  at  the 
time  of  the  sale?  We  say,  the  original  owners^;  and  that  they,  and 
all  persons  claiming  under  them,  must  be  bound  by  their  ratification  of  the 
sale,  and  by  their  conduct,  as  much  so  as  if  they  had  stood  by  and  directed 
the  sale.  We  contend,  that  the  libellants  cannot  now  be  permitted  to  take 
different  ground.  Having  taken  the  assignment,  subsequently  to  the 
acquiescence  of  Crosby  et  al.,  the  libellants  are  bound  by  it.  Coureier 
V.  Bitter,  4  W.  C.  C.  549  ;  Pierce  v.  Clark,  1  Barn.  &  Cres.  186  ;  Caimes  v. 
Bleeker,  12  Johns.  300 ;  Oodwise  v.  Hacker,  1  Gaines  526  ;  Marsh  v.  Gold, 
2  Pick.  289  ;  Clark's  Executors  v.  Van  Riemsdyk,  9  Cranch  153, 

III.  As  to  the  third  point  point :  we  think  it  is  necessary  to  look  to  the 
situation  of  the  parties,  at  the  time  of  the  acceptance  of  the  abandonment, 
in  October  ;  and  we  contend,  that  the  respondents  had  acquired  rights  under 
their  purchase,  by  the  conduct  of  the  libellants.  They  refused  the  abandon- 
ment ;  they  disclaimed  any  ownership  in,  or  right  to,  the  brig  ;  the  original 
owners  stood  by  and  saw  the  sale  on  the  beach,  and  afterwards,  in  Boston, 
to  the  respondents,  without  objection  or  claim.  By  this  acquiescence,  the 
respondents  acquired  rights  as  against  the  original  owners.    Shall  they  now 
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be  defeated,  by  the  supposed  relation  back  of  the  settlement  in  October,  to 
the  offer  to  abandon  in  March,  which,  at  the  time,  was  repudiated  ?  On  this 
point,  we  ask  the  consideration  of  the  court. 

IV.  The  conduct  of  the  libellants  was  a  fraud  on  the  claimants.  In  May 
1828,  they  knew  the  brig  was  in  Boston,  and  for  sale,  but  they  took  no 
steps  to  prevent  it.  They  did  not  notify  the  master  and  partK>wner,  or 
Cartwright,  the  agent  for  selling,  or  the  public,  in  any  way,  of  any  claim, 
or  any  objection  to  the  sale.  How  were  the  purchasers  to  know  of  any 
objection  ?  Suppose,  they  had  inquired  :  to  whom  should  they  go  ?  The 
selling  agent  had  no  knowledge  of  any  objection  on  the  part  of  Crosby  et  al. 
or  the  Hbellants.  She  was  registered  in  the  names  of  the  purchasers.  The 
respondents  bad  a  right  to  suppose,  from  the  conduct  of  the  libellants,  that 
they  made  no  claim  ;  and  indeed,  they  did  not,  at  that  time.  But  they 
were  bound  to  give  notice  of  their  situation  ;  and  their  standing  by  in 
silence  and  inaction,  and  permitting  another  to  purchase,  *is  a  fraud  r^^/w) 
which  can  receive  no  favor  in  this  court,  upon  a  proceeding  in  admir-  *- 
alty.  Wendell  v.  Van  JRensselaer^  1  Johns.  Ch.  344,  and  cases  cited  by 
Kent,  Chancellor ;  Storrs  v.  Barker,  6  Ibid.  166. 

V.  The  demand  is  stale,  and  cannot  now  be  enforced.  The  libel  was 
not  filed  till  six  years  and  a  half  after  the  abandonment.  If  the  libellants' 
title  relates  back  to  March  1828,  for  one  purpose,  it  must  for  another  ;  they 
ought  then  to  have  enforced  their  claim,  without  so  great  delay.  The 
vessel  was  owned  and  employed  in  Gloucester,  a  short  distance  from  Boston  ; 
she  was  often  in  Massachusetts  ;  and  might,  with  proper  diligence,  have 
been  seized,  at  an  earlier  period,  by  the  libellants  ;  and  if  any  doubt  exists 
of  this,  the  claimants  ask  leave  to  amend  their  answer  and  file  proof  of  the 
fact.  They  ought  not  to  have  delayed  enforcing  their  claim,  almost  six 
years.  Willard  v.  Dorr,  3  Mass.  161;  77ie  Schooner  Adeliney  9  Cranch 
243  ;   77ie  Marianna  Flora,  11  Wheat.  1. 

VI.  In  support  of  the  sixth  point,  in  the  brief  statement,  the  claim  of 
amelioration,  we  refer  to  this  case.  2  Sumn.  220  ;  The  Perseverance,  2  Rob. 
239  ;   The  Nostra  de  ConceicaSy  6  Ibid.  294. 

Waynk,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  the  circuit  court  of  the  United  States  for  the  district  of  Massachusetts, 
and  has  been  submitted  to  this  court  on  the  printed  arguments  of  the 
counsel  for  the  libellants  and  respondents.  Those  arguments  so  entirely 
occupy  the  grounds  relied  upon  in  support  of  the  respective  rights  of  the 
parties,  and  the  case  has  been  so  fully  considered  in  the  court  below,  as  it  is 
reported  in  2  Sumn.  206,  that  this  court  has  little  left  for  it  to  do,  than  to 
announce  its  opinion  upon  the  points  it  deems  material  for  its  decision. 
This  will  be  done  brielfly. 

The  particular  case  will  be  better  understood  and  settled,  by  inquiring 
what  is  the  right  of  the  master  to  sell  a  ship,  in  the  event  of  an  admitted 
stranding  ?  '^Phis  involves  the  necessity  for  a  sale,  in  the  circamstances 
under  which  it  is  done,  to  make  it  justifiable  in  the  master,  or  otherwise. 
All  will  agree,  that  the  master  must  act  in  good  faith,  exercise  his  best  dis- 
cretion for  the  benefit  of  all  concerned,  and  that  it  can  only  be  done  upon 
the  compulsion  of  a  necessity,  to  be  determined  in  each  case  by  the  actual 
and  impending  peril  to  which  the  vessel  is  exposed  ;  from  which  it  is  prob- 
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able,  in  the  opinion  of  persons  competent  to  jadge,  that  the  vessel  cannot 
be  saved  ;  this  is,  as  it  is  decided  in  some  of  the  English  courts,  an  extreme 
necessity.  The  master  must  have  the  best  information  which  can  be  got, 
and  must  act  with  the  most  pure  good  faith.  So  says  Lord  Ellknbobough 
in  Hayman  v.  Molton,  5  Esp.  65.  It  is  also  properly  termed  a  moral  neces- 
sity, because  when  the  peril  and  information  concur,  as  we  have  just  stated 
it,  then  becomes  an  "  urgent  duty  upon  the  master  to  sell,  for  the  preserva- 
tion of  the  interest  of  all  concerned."  It  should  not  be  termed  a  legal 
necessity,  as  it  is,  in  the  argument  of  the  counsel  for  the  libellants :  for 
♦mil  ^^^"g^  *^®  necessity,  information  and  good  faith  *of  the  master  will 
J  make  the  sale  legal,  the  term  legal  is  not  descriptive  of  the  pre- 
requisite upon  which  the  master's  right  to  sell  depends.  Nor  can  the  neces- 
sity for  a  sale  be  denied,  when  the  peril,  in  the  opinions  of  those  capable  of 
forming  a  judgment,  make  a  loss  probable  ;  though  the  vessel  may,  in  a 
short  time  afterwards,  be  gotten  off  and  put  afloat.  It  is  true,  the  opinion 
or  judgment  of  competent  persons  may  be  falsified  by  the  event,  and  that 
their  judgment  may  be  shown  to  have  been  erroneous,  by  the  better  knowl- 
edge of  other  persons,  showing  it  was  probable,  the  vessel  could  have  been 
extricated  from  her  peril,  without  great  injury,  or  incurring  great  expense  ; 
and  the  master's  incompetency  to  form  a  judgment,  or  to  act  with  a  proper 
discretion  in  the  case,  may  be  shown.  But  from  the  mere  fact  of  the  vessel 
having  been  extricated  from  her  peril,  no  presumption  can  be  raised,  of  the 
master's  incompetency,  or  of  that  of  his  advisers.  It  is  right  also  to  test 
the  peril  in  which  the  vessel  may  be,  by  information  of  the  locality  where 
she  is  stranded,  by  the  season  of  the  year,  and  by  a  comparison  of  the  num- 
ber of  vessels  lost  or  saved,  which  have  been  driven  on  the  same  beach  or 
shoal.  But  in  doing  so,  though  it  shall  be  found,  that  a  larger  number  of 
vessels  stranded  have  been  gotten  off  than  were  lost  on  the  same  beach  ;  it 
is  very  difficult,  in  a  case  of  stranding  upon  a  shifting  beach  of  sand,  with 
the  wind  blowing  hard  on  shore,  and  in  a  month  when  the  winds  are  usually 
strong  and  stormy,  to  disprove  the  necessity  for  the  master  to  sell,  by  what 
may  have  happened  in  other  cases. 

The  evidence  taken  in  this  case  establishes,  that  five  to  one  of  the  vessels 
stranded  where  the  Sarah  Ann  was  driven  on  the  beach,  have  been  alto- 
gether lost.  The  evidence  in  such  a  case,  and  under  such  proof  of  the  loss 
of  vessels  there,  must  be  very  strong,  before  it  can  prevail  to  show  that 
there  was  no  necessity  for  the  master  to  sell.  It  must  also  be  proved,  in  a 
particular  case  given,  that  the  means  in  the  master's  power,  or  which  he 
may  command  from  those  to  get  his  vessel  off,  had  not  been  applied,  and 
that  there  would  have  been  what  we  shall  call,  and  what  ought  to  be  so 
esteemed,  a  controlling  difference  between  the  value  of  the  vessel,  as  her 
condition  may  be  when  she  is  sold,  and  the  expense  to  be  incurred  in  getting 
her  off.  Nor  will  any  ascertainment  of  the  cost  of  repairs,  subsequent 
to  the  extrication  of  the  vessel,  raise  a  presumption  against  the  necessity  to 
sell,  whatever  may  be  her  condition  as  to  strength,  and  though  she  may  not 
be  injured  in  the  hull,  if  the  actual  and  immediate  prospective  danger  men- 
aces a  probable  total  loss.     We  think  such  was  the  Sarah  Ann's  danger. 

The  court,  then,  having  stated  its  opinion  as  to  what  makes  an  extreme 
necessity,  it  follows,  that  it  cannot  be  laid  down  as  a  universal  rule,  that 
the  master's  power  to  sell  is  limited  to  cases  of  extreme  necessity,  in  a 
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foreign  port,  or  in  a  port  of  the  United  States,  of  a  different  state  than  that 
to  which  the  vessel  belongs,  or  in  which  her  owners  may  be  or  reside,  when 
the  necessity  occurs.  The  true  criterion  for  determining  the  occurrence  of 
the  roaster's  authority  to  sell  is  the  inquiry,  whether  the  owners  or  insurers, 
when  they  are  not  distant  *from  the  scene  of  stranding,  can,  by  the  r^^^o 
earliest  use  of  the  ordinary  means  to  convey  intelligence,  be  informed  •■ 
of  the  situation  of  the  vessel,  in  time  to  direct  the  master,  before  she  will 
probably  be  lost.  If  there  is  a  probability  of  loss,  and  it  is  made  more 
hazardous  by  every  day's  delay,  the  master  may  then  act  promptly,  to  save 
something  for  the  benefit  af  all  concerned  ;  though  but  little  may  be  saved. 
There  is  no  way  of  doing  so,  more  effectual,  than  by  exposing  the  vessel  to 
sale  ;  by  which  the  enterprise  of  such  men  is  brought  into  competition,  as 
are  accustomed  to  encounter  such  risks,  and  who  know  from  experience  how 
to  estimate  the  probable  profits  and  losses  of  such  adventures.  And  we  here 
say,  that  the  power  of  the  master  to  sell  the  hull  of  his  stranded  vessel 
exists  also  as  to  her  rigging  and  sails,  which  he  may  have  stripped  from  her, 
after  unsuccessful  efforts  to  get  her  afloat ;  or  when  his  vessel,  in  his  own 
judgment,  and  that  of  others  competent  to  form  an  opinion  and  to  advise, 
cannot  be  delivered  from  her  peril.  The  presumption  is,  that  they  are 
injured  ;  they  can  never  again  be  applied  to  the  use  of  the  vessel,  and  they 
must,  ordinarily,  become,  from  day  to  day,  of  less  value.  In  fact,  they  are 
a  part  of  the  vessel,  when  stripped  from  her,  and  the  mere  act  of  separation 
by  the  vigilance  and  effort  of  the  master,  by  which  they  are  saved  from  the 
ocean,  does  not  take  them  out  of  his  implied  power  to  sell,  in  a  case  of 
necessity.  The  necessity  does  not,  as  has  been  supposed,  mean  that  no  part 
of  her  tackle,  apparel  or  furniture  saved  shall  be  sold,  because  they  are  no 
longer  liable  to  loss  ;  but  when  they  are  saved,  whether  a  sound  discretion 
does  not  require  them  to  be  sold  for  the  benefit  of  all  concerned.  If,  how- 
ever, the  master  sells,  without  good  faith,  or  without  a  sound  discretion, 
the  owners  may,  against  the  purchaser,  assert  their  right  of  property  in  the 
sails  and  rigging  ;  as  they  may  in  any  case  of  a  stranded  vessel,  which  has  . 
been  sold,  without  good  faith  in  the  master,  with  her  sails  and  rigging 
standing. 

We  do  not  think  the  case  of  Scull  v.  Briddle,  2  W.  C.  C.  150,  notwith- 
standing our  respect  for  the  memory  of  the  eminent  judge  who  made  it, 
sound  law.  It  is  expressed  in  terms  too  broad.  The  mischievous  conse- 
quences apprehended  may  be  controlled  in  each  case  by  such  proof  as  we 
are  obliged  to  depend  upon,  to  maintain  and  secure  from  abuse  other  inter- 
ests, equally  important  to  society  in  general,  as  to  individuals  engaged 
in  some  particular  pursuit.  We  think  the  interest  of  owners  of  vessels,  in 
cases  of  a  sale  by  the  master,  when  pressed  to  make  it  by  necessity  arising 
from  the  perils  of  the  sea,  is  amply  protected  ;  and  that  the  power  of  the 
master  to  sell  is  secured  from  abuse,  by  the  limitations  placed  upon  the  ex- 
ercise of  it,  and  by  the  obligation  of  the  purchaser  at  the  sale  to  main 
tain  his  ownership  against  the  claim  of  the  original  owner,  by  showing  that 
the  necessity  for  a  sale  had  Arisen  ;  that  it  was  made  in  the  good  faith  and 
sound  discretion  of  the  master.  This,  certainly,  in  the  case  of  such  sales, 
at  home,  gives  to  the  owners  of  a  stranded  vessel  a  stronger  guard  against 
imposition  and  fraud,  than  they  can  have  in  sales  made  in  a  foreign  t^^qo 
port ;  and  serves  to  support  the  correctness  *of  the  opinion,  that  *- 
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the  master's  power  to  sell  is  not  confined  to  a  foreign  port,  or  to  a  strand- 
ing in  another  state.  This  doctrine  holds  out  no  encouragement  to  the 
master  to  sell ;  it  gives  him  no  facility  to  sell,  when  it  is  not  authorized  by 
necessity,  clearly  made  out,  and  exercised  with  good  faith  and  sound  dis- 
cretion. 

We  have  decided  the  two  points  in  the  case  necessary  to  a  right  decision 
of  it.  It  is  unnecessary  for  the  court  to  examine  other  points  argued  by 
counsel,  though  they  are  in  the  record ;  and  which  it  would  have  been 
necessary  for  the  court  to  consider,  if  the  respondent's  rights  under  the 
sale  had  not  been  established  by  the  points  decided.  We  think  the  facts 
in  the  case,  which  will  appear  in  the  report  of  the  case  made  by  the  re- 
porter, show  that  the  master  of  the  Sarah  Ann  was  in  that  necessity  from 
her  stranding  and  daily  probable  loss,  to  make  it  proper  for  him  to  sell  her 
hull,  sails  and  rigging,  for  the  benefit  of  all  concerned  ;  that  the  sale  was 
made  upon  the  information  and  advice  of  competent  judges,  aiding  his 
own  judgment ;  and  that  it  was  made  in  good  faith,  and  in  the  exercise  of 
a  sound  discretion.     The  decree  of  the  circuit  court  is,  therefore,  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Massachusetts,  and 
was  argued  by  counsel  :  On  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs. 
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The  district  Judge  of  the  eastern  district  of  Louisiana,  while  holding  a  circuit  court,  ordered  pro- 
ceedings on  a  bill  in  equity  to  be  in  eonformitv  with  the  rules  of  the  courts  of  Louisiana,  thus 
disregarding  the  rules  for  proceedings  in  the  circuit  courts  of  the  United  States  in  cases  in 
chancery,  prescribed  and  ordered  by  the  supreme  court  of  the  United  States;  it  was  also 
declared,  that  the  practice  and  proceedings  in  all  civil  causes,  those  of  admiralty  alone  ezoepted, 
should  be  conformable  to  the  provisions  of  the  code  of  practice  of  Louisiana,  and  of  the  acta 
of  the  legislature  of  the  state  ;  under  this  order,  and  by  the  course  of  the  court,  the  proceed- 
ings on  the  bill  in  equity  were  suspended  and  prevented.  A  motion  was  made  for  a  num- 
damtu  to  the  circuit  court,  in  the  nature  of  a  writ  of  procedendo^  to  compel  the  court  to 
proceed  in  the  cause,  according  to  the  rules  of  practice  prescribed  to  the  courts  of  equity  of 
the  United  States,  &c.,  to  award  attachments,  &c.,  and  in  all  things  to  proceed  in  the  cause  in 
such  manner  as  the  constitution  nd  laws  of  the  United  States,  and  the  principles  and  usages 
in  equity  will  authorize :  Hdd^  that  this  was  not  a  case  in  which  a  mandamuM  would  lie ;  the 
appropriate  redress,  if  any,  is  to  !«  obtained  after  the  final  decision  shall  be  had  on  the  cause, 
by  appeal. 

A  writ  of  mandamm  is  not  the  appropriate  remedy  for  any  errors  which  may  be  made  in  a  cause, 
by  a  judge,  in  the  exercise  of  his  authority ;  although  they  may  seem  to  bear  harshly  or 
oppressively  on  the  party ;  the  remedy  in  such  cases  must  be  sought  in  some  other  form. 

Mr.  Jonbs presented  a  petition,  and  moved  the  court  iovd^mandamua  in 
the  nature  of  a  writ  of  procedendo^  to  be  directed  to  the  circuit  court 
of  the  United  States  for  the  eastern  district  of  Louisiana. 

JoneSy  for  petitioner,  stated,  that   William   W.  Whitney   and    Myra 
Clarke  Whitney,  had  filed  a  bill   in  the  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  which  was  afterwards  transferred  to 
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the  circuit  court.  The  complainant,  William  W.  Whitney  having  died, 
pendente  lite^  the  suit  was  continued  in  the  name  of  his  widow,  Myra 
Clarke  WJjitney.  The  subpoena  issued  on  the  bill  was  served  on  a  number 
of  defendants,  and  among  them  on  Relf  and  Chew.  The  object  of  the 
bill  was,  to  recover  property  devised  to  the  complainant  by  a  will  of  Daniel 
Clarke,  in  which  the  complainant,  his  only  child  and  heir-at-law,  was  his  gen- 
eral legatee ;  and  Relf  and  Chew  were  charged  in  the  bill  with  having  fraud- 
ulently oonocaled  and  suppressed  this  will,  and  having  set  up  a  prior  and 
revoked  will,  in  which  they  were  named  executors,  with  plenary  powers  of 
disposal  and  sale  over  the  real  estate  of  the  testator  ;  and  they  had  disposed 
of  the  immense  estate,  under  color  of  their  office  and  authority,  as  executors 
and  testamentary  legatees  ;  whilst  the  complainant,  for  a  time,  an  infant 
of  tend  r  years,  was  in  ignorance  of  her  parentage  and  true  name,  and  of 
his  rights.  The  other  defendants  were  charged  with  combining  with  Chew 
and  Relf,  and  with  having  purchased,  and  withholding  parts  of  the  estate 
of  Daniel  Clarke,  under  sales  by  Chew  and  Relf. 

The  bill,  he  stated,  set  out  a  case  for  the  relief  of  a  court  of  r<^  .^^ 
*equity,  seeking  special  and  general   relief,  according  to  the  prin-  *- 
ciples  and  course  of  procedure  of  a  court  of  equity.   A  copy  of  the  bill  for 
each  and  every  of  the  defendants,  about  fifty  in  number,  was  served  with 
the  subpoenas. 

On  the  20th  February  1837  (about  two  months  after  the  subposnas 
were  returned  served),  the  two  executors,  with  twenty-five  of  their  co- 
defendants,  appeared  by  their  respective  solicitors,  and  filed  a  petition ; 
wherein,  styling  themselves  respondents,  eleven  of  them  say,  French  is 
their  **  mother  tongue,''  not  that  they  do  not  understand  English  as  well, 
and  pray,  as  a  precedent  condition  to  their  being  held  to  plead,  answer  or 
demur  to  the  bill,  that  a  copy  in  their  ''maternal  language,"  be  served  on 
each  and  every  of  them,  severally,  over  and  above  the  English  copies  already 
served.  Then,  "  all  the  aforesaid  respondents  (including  of  course  the  two 
executors)  here  appearing  separatlely  by  their  respective  solicitors,  crave 
oyer"  of  all  the  instruments  and  papers  of  every  sort  mentioned  in  the 
bill ;  but,  "  if  it  be  not  possible  for  said  complainants  to  afford  these  re- 
spondents of/er  of  the  originals  of  said  supposed  instruments,  they  then  pray 
that  copies  of  the  same,  duly  certified  according  to  the  laws  of  the  state  of 
Louisiana,  may,  by  order  of  this  honorable  court,  to  said  complainants,  be 
filed  herein,  and  served  on  these  respondents,  that  they  may  be  enabled  to 
take  proper  cognisance  thereof."  The  respondents,  more  especially,  crave 
oyer  of  twenty-three  of  these  instruments  enumerated  and  specified  in  a  list, 
referring  to  the  several  clauses  of  the  bill  where  they  are  respectively  men- 
tioned. 

The  late  Judge  Harper,  formerly  judge  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana,  "  decreed,  that  the  ap- 
plication of  the  defendants  for  of/er  of  the  documents,  and  for  copies  of  the 
bill  in  the  manner  prayed  for,  be  granted  ;  and  he  ordered,  ''  that  all  the 
future  proceedings  in  the  case  shall  be  in  conformity  with  the  existing  prac- 
tice of  the  district  court. 

The  petitioner,  by  Mr.  Jones,  her  counsel,  stated,  that  the  order  so 
granting  the  prayers  of  the  petition,  in  extenso^  has  ever  since  stood  a  bar 
against  the  entrance  of  the  complainant  by  the  threshold  of  justice  ;  the 
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Tegular  progress  of  the  cause  to  issue  has  been  arrested,  and  a  bearing 
indefinitely  delayed  ;  unless  the  precedent  condition,  thus  arbitrarily  and 
illegally  imposed,  of  a  compliance  with  all  and  singular  the  requisitions  of 
the  respondents  .n  their  petition,  be  fulfilled  to  the  last  title.  As  if  this 
were  not  a  sufficiently  distinct  and  emphatic  renunciation  of  the  jurisdiction, 
as  well  as  of  the  forms  and  modes  of  proceeding  appropriate  to  courts  of 
equity,  the  further  order,  determining  <'  all  future  proceedings  in  the  case," 
is  completely  tantamount  to  an  unqualified  conversion  of  the  case  into  a  suit 
at  law  ;  since  "  the  existing  practice  "  referred  to,  is  no  other  than  a  set  of 
rules  exclusively  adopted  to  '<  suits  at  law,  as  contradistinguished  from 
equity  causes." 

The  death  of  Judge  Harper  occurred  between  the  time  of  passing  this 
order,  and  the  then  ensuing  May  term  1837,  of  his  court ;  so  that  no  op- 
^  ,  portunity  was  presented  of  bringing  the  practical  effect  *and  opera- 
-I  tion  of  his  order  to  the  test  of  any  motion  before  him  to  enforce  the 
course  of  procedure  prescribed  by  this  court,  upon  the  failure  of  the  defend- 
ants to  answer  within  three  months  after  return  of  subpcmas  served.  But 
that  test  was  presented  to  his  successor,  Judge  Lawrence,  at  that  term, 
when  the  time  allowed  for  answers  had  expired  more  than  two  months, 
without  any  plea,  answer  or  demurrer  from  any  of  the  defendants  ;  and 
when  the  option  of  one  of  the  three  modes,  prescribed  by  this  conrt  as 
aforesaid,  was  complete  in  the  complainants,  and  the  right  to  exercise  it 
absolute.  The  complainant  then,  by  way  of  experiment,  moved  for  an  at- 
tachment for  answer  against  the  said  Richard  Relf,  one  of  the  defendants 
returned  duly  summoned,  which  motion  the  judge  virtually  overruled  ;  that 
is,  he  refused  to  pass  any  order,  or  take  the  least  notice  of  it  during  that 
term.  Before  the  next  ensuing  session  of  the  district  court,  its  jurisdiction 
as  a  circuit  court  was  taken  away  ;  and,  together  with  all  the  causes  then 
pending  within  the  sphere  of  that  jurisdiction,  was  transferred  to  the  new 
created  circuit  court  for  the  same  district.  At  the  first  session  of  that  court, 
held  by  Judge  Lawrence  alone,  in  the  absence  of  the  circuit  judge,  the 
motion  for  attachment  was  again  pressed  ;  and  the  judge  not  only  refused 
to  grant  it,  but  resisted  repeated  applications  from  the  complainant's  solicitor 
to  have  the  motion  and  his  refusal  of  it  recorded  among  the  proceedings  of 
the  court  ;  he  refused  to  permit  any  notice  whatever  to  be  taken  of  the 
matter,  in  the  minutes  or  proceedings  of  the  court.  The  clerk  thought  it  his 
official  duty,  sua  sponte,  to  make  the  proper  entries  in  his  minutes  of  the 
proceedings  ;  but  on  application  to  the  judge,  was  refused  permission. 
Judge  Lawrence,  at  the  same  term  of  the  circuit  conrt,  upon  his  sole  author- 
ity, in  the  absence  of  the  circuit  judge,  undertook  to  prescribe  rules  of  prac- 
tice for  that  court ;  and  this  he  did  very  compendiously,  by  a  general  order 
"  that  the  mode  of  proceeding  in  all  civil  causes  (those  of  admiralty  alone 
excepted)  shall  be  conformable  to  the  provisions  of  the  code  of  practice  of 
Louisiana,  and  of  the  acts  of  the  legislature  of  that  state,  heretofore  passed, 
amendatory  thereto." 

The  counsel  for  the  petitioner  further  alleged,  that  the  burdensome  and 
oppressive  exactions  put  forth  by  the  respondents  in  their  petition,  could 
have  had  no  other  design  or  tendency  but  to  evade  the  suit  and  its  legiti- 
mate consequences ;  and  to  wear  out  and  weigh  down  the  complainant  by 
mere  vexation  and  chicanery,  too  thinly  veiled  behind  frivolous  pretexts,  is 
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quite  apparent.  That  both  the  district  and  circuit  courts,  enforcing  those 
exactions,  have  flown  in  the  face,  and  abnegated  the  authority,  of  the 
supreme  tribunal  expressly  appointed  by  law  to  regulate  their  action  and 
control  their  judgments,  is  plain  and  palpable.  As  little  can  the  double 
result  be  questioned,  of  a  manifest  impediment  to  the  course  of  public 
justice,  coupled  with  wrong  and  oppression  to  the  the  individual  who  now 
claims,  at  the  hands  of  this  court,  redress  at  once  of  the  private  and  the 
public  wrong,  by  the  vindication  *and  maintenance  of  the  cause  r^.^^ 
of  public  justice  violated,  as  it  is,  in  her  person.  ■- 

Mr.  Jones  further  contended,  in  support  of  the  motion,  that  if  this  court 
have  an  appellate  jurisdiction  over  the  proceedings  of  the  circuit  court  of 
Louisiana,  they  may  interpose  by  a  mafidamus  to  have  done  what  the  court 
has  a  right  to  correct  by  a  writ  of  mandamus.  This  may  be  done  in  a  case 
pending,  although  the  court  wil  not  originate  a  case  by  a  mandamus.  Cited, 
Marbury  v.  Madison,  1  Cranch  137.  This  court  will  proceed  by  a  manda- 
mus^ when  it  is  necessary  to  interpose  for  the  exercise  of  the  appellate  power 
of  the  court,  and  when  there  are  no  other  remedies.  The  issue  of  a  writ 
of  habeas  carpus  is  on  the  ground,  that  in  no  other  manner,  in  the  case,  could 
the  appellate  power  of  the  court  be  exercised.  The  act  of  congress  refers 
to  the  usages  which  are  derived  from  the  common  law  ;  and  at  common  law, 
a  mandamus  lies  to  enforce  judicial  acts,  and  to  correct  judicial  errors  in 
inferior  courts.  A  mandamus,  and  a  writ  of  procedendo  differ  very  little, 
and  are  both  to  enforce  the  proceedings  of  courts.  Cited,  8  Bl.  Com.  109  ; 
5  Com.  Dig.  91.  As  to  the  difference  between  judicial  and  ministerial  acts 
by  a  court,  the  counsel  cited  5  Com.  Dig.  34  ;  5  T.  R.  549. 

There  is  an  obvious  necessity  for  a  remedy  in  this  case.  The  proceed- 
ings of  the  circuit  court  of  Louisiana  are  entirely  suspended  ;  and  by  a  pal- 
pable and  flagrant  violation  of  the  rules  of  the  court  in  chancery  cases,  as 
prescribed  by  this  court,  and  to  which  the  circuit  court  of  Louisiana  is  bound 
to  conform,  the  appellate  power  of  the  court  is  defeated.  The  case  is  kept 
from  the  final  decision  of  this  court  by  the  entire  disregard  of  his  duties  by 
the  judge  of  the  circuit  court,  and  of  rules  which  he  is  bound  to  enforce. 

Stobt,  Justice,  delivered  the  opinion  of  the  court. — ^This  is  the  case  of 
a  motion  made  on  behalf  of  Myra  Clarke  Whitney,  for  a  mandamus  to  the 
circuit  court  of  the  eastern  district  of  Louisiana.  The  petition  on  which  the 
motion  is  founded  states,  that  a  bill  in  equity  is  now  pending  in  the  said 
circuit  court,  in  which  the  petitioner  is  plaintiff,  against  Richard  Relf  and 
others,  defendants  ;  that  it  is  understood  to  be  the  settled  determination  of 
the  district  judge  not  to  suffer  chancery  practice  to  prevail  in  the  circuit 
court ;  that  her  right  to  proceed  in  her  suit  has  been  denied,  until  she  shall 
cause  copies  of  her  bill,  in  the  French  language,  to  be  served  upon  the  defend- 
ants, or  some  of  them,  and  until  she  shall  file  documents,  which  are  not  made 
exhibits  in  the  cause  ;  and  then,  that  all  further  proceedings  in  the  cause  shall 
be  in  conformity  with  the  existing  practice  of  the  court,  which  existing  prac- 
tice is  understood  to  mean  the  practice  prevailing  in  the  court  in  civil  cases 
generally,  in  disregard  of  the  rules  established  by  the  supreme  court  to  be 
observed  in  chancery  cases.  The  prayer  of  the  petition  is  for  a  mandamus 
in  the  nature  of  a  writ  of  procedendo,  to  compel  the  ♦court  to  pro-  r%AQQ 
oeed  according  to  chancery  practice,  to  award  an  attachment,  and  *- 
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compel  Relf  to  answer  her  bill,  and  to  suffer  the  petitioner  in  all  things  to 
proceed  in  the  cause  in  such  manner  as  the  constitution  and  laws  of  the 
United  States,  and  the  principles  and  usages  in  equity,  will  authorize.  A 
copy  of  the  bill,  and  the  orders  and  proceedings  of  the  district  judge  thereon 
are  presented  with  the  petition. 

That  it  is  the  duty  of  the  circuit  court  to  proceed  in  this  suit  according 
to  the  rules  prescribed  by  the  supreme  court  for  proceedings  in  equity  causes, 
at  the  February  term  thereof,  a.  d.  1822,  can  admit  of  no  doubt.  That  the 
proceedings  of  the  district  judge,  and  the  orders  made  by  him  in  the  cause, 
which  are  complained  of,  are  not  in  conformity  with  those  rules,  and  with 
chancery  practice,  can  admit  of  as  little  doubt.  But  the  question  before  us 
is  not  as  to  the  regularity  and  propriety  of  those  proccedingSf  but  whether 
the  case  before  us  is  one  in  which  a  mandamus  ought  to  issue.  And  we  are 
of  opinion,  that  it  is  not  such  a  case.  The  district  judge  is  proceeding  in 
the  cause,  however  irregular  that  proceeding  may  be  deemed  ;  and  the 
appropriate  redress,  if  any,  is  to  be  obtained  by  an  appeal,  after  the  final 
decree  shall  be  had  in  the  cause.  A  writ  of  mandamus  is  not  the  appro- 
priate remedy  for  any  orders  which  may  be  made  in  a  cause  by  a  judge,  in 
the  exercise  of  his  authority  ;  although  they  may  seem  to  bear  harshly  or 
oppressively  upon  the  party.  The  remedy  in  such  cases  must  be  sought  in 
some  other  form.     The  motion  for  the  mandamus  is,  therefore,  denied. 

On  petition  for  a  mandamus^  or  for  a  rule  to  show  cause  why  such  writ 
should  not  issue,  requiring  the  judges  of  the  ninth  judicial  circuit  to  proceed 
in  this  cause,  according  to  the  rules  of  equity.  On  consideration  of  the 
motion  made  in  this  cause  by  Mr.  Jones,  on  a  prior  day  of  the  present  term 
of  this  court,  to  wit,  on  Saturday,  the  26th  day  of  January  last,  and  of  the 
argument  of  counsel  thereupon  had,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  said  motion  be  and  the  same  is  hereby  over- 
ruled. 


*The  Heirs  of  William  Emerson,  Plaintiffia  in  error,  v.  Chablbs 
H.  Hall,  Defendant  in  error. 

Assets  of  decedents  estate. 

The  Joflefa  Segnnda  was  oondemned  for  a  violatioa  of  the  laws  of  the  United  States,  prohibit- 
ing the  slave-trade ;  and  by  a  decree  the  district  court  of  Louisiana  allowed  the  claim  of 
the  collector,  the  surveyor  and  the  naval  officer,  who  had  prosecuted  for  the  forfeiture,  to  a 
portion  of  the  proceeds  of  the  sale  of  the  property  condemned  ;  this  decree  was  afterwards 
reversed,  and  the  whole  proceeds  adjudged  to  the  [Jnited  States,  on  an  appeal  to  the  supreme 
court.  William  Emerson,  the  surveyor,  afterwards  died;  and  in  1881,  congress  passed  an 
act  for  the  relief  of  the  collector,  the  heirs  of  William  Emerson,  and  the  heirs  of  the  naval 
officer ;  under  the  authority  of  which,  the  sums  which  had  been  adjudged  to  those  officers, 
and  which  had  remained  in  the  district  court  of  Louisiana,  were,  by  an  order  of  the  court, 
paid  to  them  according  to  the  provisions  of  the  law.  One  of  the  creditors  of  William  Emer- 
son  claimed  the  sum  so  paid  to  his  legal  representatives,  as  assets  for  the  payment  of  his 
debt :  UMy  that  the  payment  made  by  the  order  of  the  district  court,  to  the  minor  childran 
of  William  Emerson,  as  his  legal  heirs,  was  rightfully  made ;  and  that  the  same  could  not  be 
considered  in  their  hands  as  assets  for  the  payment  of  the  debts  of  their  father. 

The  prosecution  of  the  Josephs  Segunda  by  the  officers  of  the  customs  of  Louisiana,  was  not 
done  under  the  authority  of  any  law,  or  by  any  authority  ;  and  these  acts  imposed  no  obliga- 
tion, either  in  law  or  equity,  on  the  government,  to  compensate  them.  The  clafan  for  thoM 
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Mirices  could  not  hftTO  been  set  up,  either  aa  an  equitable  or  a  legal  off-set,  to  any  demand  of 
the  goyemment  against  them,  or  either  of  them  ;  while,  under  the  rules  of  law,  any  speeifio 
demand  on  the  goTemment  which  imposed  on  it  even  an  equitable  obligation,  might  be  set  ap 
as  an  off-set 

Serrices  rendered  under  the  requirements  of  law,  or  of  contract,  for  which  a  oompensation  Ib 
flzed,  constitute  a  legal  demand  on  the  government ;  senrioes  rendered  under  an  authority 
which  is  casual,  or  in  some  degree  discretionary,  may  constitute  an  equitable  claim.  No  indi- 
vidual can  be  made  a  debtor  against  his  will ;  voluntary  benefits  may  be  conferred  on  him, 
which  may  excite  his  gratitude  ;  or  which,  in  the  exercise  of  his  generosity,  he  may  suitably 
reward ;  but  this  depends  on  his  own  volition.  It  would  constitute  a  singular  item,  under  the 
law  of  assets,  to  raise  a  charge  against  an  individual  for  a  benefit  conferred  by  some  volun- 
tary act  of  kindness ;  the  rule  is  the  same,  whether  the  benefit  be  conferred  on  the  govern- 
ment or  an  individual. 

A  claim  against  a  foreign  government  for  spoliations  is  not  of  this  character ;  the  demand  in 
sui-h  a  case  is  founded  on  the  law  of  nations,  and  the  obligation  is  perfect  on  the  offending 
government. 

Ebbob  to  the  Supreme  Court  of  the  Eastern  District  of  Louisiana.  In 
1829,  Charles  H.  Hall,  residing  in  New  York,  presented  a  petition  to  the 
court  of  probates  of  the  city  and  parish  of  New  Orleans,  stating,  that  the 
estate  of  William  Emerson,  deceased,  was  indebted  to  him,  in  the  sura  of 
11700  and  upwards,  with  interest;  and  he  prayed  the  court,  that  Charles 
Byrne,  the  tutor  and  curator  of  the  children  of  William  Emerson,  should 
be  decreed  to  allow  the  debt,  and  to  pay  the  same.  Mr.  Byrne,  as  tutor 
and  curator  of  the  minor  heirs  of  William  Emerson,  by  his  answer,  denied 
that  the  estate  of  Emerson  was  in  any  wise  indebted  to  the  petitioner  :  and 
on  the  8th  of  February  1830  a  decree  was  given  in  the  court  of  probates 
against  the  estate  of  Emerson,  for  the  amount  of  the  debt  claimed  in  the 
petition. 

Afterwards,  a  case  was  submitted  to  the  court  of  probates,  by  the 
^petitioner,  Charles  H.  Hall,  and  Charles  Byrne,  tutor  and  curator,  r^.-^ 
&c.,  by  which  it  appeared,  that  William  Emerson  died  in  the  year  ^ 
1828  ;  previous  to  that  time,  he,  as  surveyor,  B.  Chew,  as  collector,  and  E. 
Lorrain,  as  naval  officer  of  the  port  of  New  Orleans,  had,  at  their  sole 
expense,  the  brig  Josef  a  Segunda  condemned,  in  the  name  of  the  United 
States,  in  the  district  court  of  the  United  States  for  the  Louisiana  district, 
for  an  infraction  of  the  slave  laws ;  they  claimed  title  to  the  proceeds  of 
this  seizure,  as  the  true  and  actual  captors  and  seizors,  who  made  the  last 
and  only  effectual  seizure,  and  prosecuted  the  same  to  a  final  decree  of  con- 
demnation. The  decree  of  the  district  court  allowed  the  claim ;  but  the 
case  having  been  brought  up  before  the  supreme  court  of  the  United  States, 
that  tribunal  reversed  the  judgment,  on  the  ground,  that  congress  had  made 
no  provision  for  their  compensation,  and  they  were  left,  in  common  with 
those  who  made  the  military  seizure,  to  the  liberality  of  the  government. 
Thereupon,  the  said  collector,  and  surveyor  and  naval  officer,  applied  for 
relief  to  congress,  obtained  from  that  branch  of  the  government,  an  act 
entitled  "an  act  for  the  relief  of  Beverly  Chew,  the  heirs  of  William  Emer- 
son, deceased,  and  the  heirs  of  Lorrain,  deceased,"  the  same  being  duly 
approved  on  the  dd  March  1831  ;  and  in  compliance  with  the  provisions  of 
said  act,  upon  motion  before  the  district  court,  the  moneys  remaining  in 
court,  after  the  payment  of  costs,  were  paid  over  to  Beverly  Chew,  and  to 
the  legal  representatives  of  both  Emerson  and  Lorrain. 

The  question  for  the  decision  of  the  court   was,  whether  the  money 
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received  by  the  minor  children^  as  the  legal  representatives  of  William 
Emerson,  by  virtue  of  the  act  of  congxess  of  the  3d  of  March  1831,  could  be 
made  liable  for  the  payment  of  the  debts  of  their  father.  The  judge  of  the 
court  of  probates  decreed,  that  the  judgment  rendered  in  favor  of  the  peti- 
tioner, should  be  satisfied  out  of  those  moneys,  or  any  other  assets  belonging 
to  the  estate,  in  the  hands  of  the  curator,  or  in  those  of  the  heirs  of  the 
deceased.  Mr.  Byrne,  as  curator  and  tutor,  appealed  from  this  decree,  to 
the  supreme  court  of  Louisiana  ;  by  which  court,  the  decree  of  the  court  of 
probates  was  affirmed. 

This  appeal,  under  the  25th  section  of  the  judiciary  act  of  1789,  was 
prosecuted  on  behalf  of  the  heirs  of  William  Emerson. 

Coxe^  for  the  appellants,  contended,  that  the  moneys  derived  by  the 
children  of  William  Emerson,  under  the  act  of  congress  of  3d  March  1831, 
were  not  assets  for  this  payment  of  the  debts  of  their  father.  They  were  a 
gratuity  from  the  government  of  the  United  States  ;  and  made  no  part  of 
the  personal  assets  to  which  the  curator  of  the  estate  was  entitled.  They 
were  not  a  debt  due  by  the  United  States  to  the  naval  officer.  The  whole 
proceeds  of  the  Josefa  Segunda,  had,  by  the  decree  of  the  supreme  court 
of  the  United  States,  been  held  to  be  the  property  of  the  United  States.  The 
^  -  act  *of  congress  gave  a  portion  of  those  proceeds  to  the  officers  of 
-I  the  customs  ;  but  this  was  a  gift,  and  not  the  admission  of  a  claim. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  was  a  writ  of 
error  to  the  supreme  court  of  the  state  of  Louisiana,  under  the  25th  section 
of  the  judiciary  act.  The  defendant  here,  as  plaintiff,  in  the  court  of 
probates  at  New  Orleans,  recovered  a  judgment,  in  1830,  against  the  estate 
of  William  Emerson,  for  $1788.62  ;  and  the  question  in  this  case  is,  whether 
the  heirs  of  Emerson  shall  be  held  responsible  for  the  payment  of  this  judg- 
ment, under  the  following  circumstances  ? 

In  April  1818,  Emerson,  being  surveyor  of  the  port  of  New  Orleans, 
with  B.  Chew,  the  collector,  and  E.  Lorrain,  the  naval  officer,  seized  the 
brig  Josefa  Segunda,  for  a  violation  of  the  laws  which  prohibit  the 
importation  of  slaves,  and  instituted  proceedings  against  her,  which  resulted 
in  the  condemnation  of  the  vessel  and  slaves.  This  judgment  being  pro- 
nounced by  the  district  court  of  the  United  States  for  Louisiana,  was 
affirmed  on  an  appeal  to  the  supreme  court  of  the  United  States.  On  the 
cause  being  remanded  to  the  district  court,  the  negroes  having  been  sold,  as 
well  as  the  vessel,  a  question  was  raised  by  several  claimants,  as  to  the  dis- 
tribution of  the  proceeds  of  the  sale  ;  and  the  district  court,  dismissing  the 
claims  of  others,  allowed  those  of  the  collector,  the  surveyor  and  the  naval 
officer.  From  this  decree,  there  was  an  appeal  to  this  court.  And  as 
appears  from  10  Wheat.  331,  this  court  decided,  that  the  proceeds,  under 
the  laws  of  the  United  States,  should  not  be  paid  to  the  custom-house 
officers,  who  made  the  seizure,  but  that  they  vested  in  the  United  States. 
The  decree  of  the  district  court,  making  the  allowance,  was  therefore 
reversed  ;  and  that  part  of  it  which  dismissed  the  petition  of  other  claim- 
ants, was  affirmed. 

In  1828,  Emerson  died,  leaving  heirs.  On  the  3d  March  1831,  an  act, 
entitled,  "  an  act  for  the  relief  of  Beverly  Chew,  the  heirs  of  William 
Kmerson,  deceased,  and  the  heirs  of  Edward  Lorrain,  deceased,"  was  passed 
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by  congress.  The  preamble  of  this  act  states,  "  Whereas,  the  brig  Josefa 
Segnoda  was  condemDed,  in  the  name  of  the  United  States,  in  the  district 
court  of  the  United  States  for  the  Louisiana  district,  in  the  year  1818,  on 
the  seizure  and  prosecution,  and  at  the  sole  expense  of  Beverly  Chew,  col- 
lector of  the  district  of  Mississippi,  William  Emerson,  deceased,  surveyor, 
and  Edwin  Lorrain,  deceased,  naval  officer  of  the  port  of  New  Orleans,  for 
an  infraction  of  the  slave  laws  :  and  whereas,  the  one-half  of  the  proceeds 
of  the  said  brig  and  her  cargo  are  now  deposited,  subject  to  the  order  of  the 
said  court,  which  half  would  have  been  payable  to  the  said  Beverly  Chew, 
William  Emerson  and  William  Lorrain,  but  for  an  omission  in  the  laws 
heretofore  p  ssed  on  that  subject ;  therefore,  be  it  enacted,  Ac,  that 
the  district  court  of  the  United  States  be  authorized  and  directed  ^^ 
*to  order  the  proceeds  of  the  said  seizure,  now  deposited  subject  to  'L 
the  order  of  said  court,  be  paid  over  to  the  said  Beverly  Chew,  and  the  legal 
representatives  of  the  said  William  Emerson  and  Edwin  Lorrain,  respec- 
tively." The  question  whether  the  sum  of  money,  received  by  the  heirs  of 
Emerson,  under  this  law,  was  assets  in  their  hands,  and  liable  to  his  debts, 
was  first  raised  in  the  court  of  probates,  which  decided  that  it  was  so  liable  : 
and  this  judgment  was,  on  an  appeal  to  the  supreme  court  of  the  state, 
affirmed. 

In  the  seizure  aud  prosecution  of  a  vessel  for  a  violation  of  law,  Emer- 
son, with  those  who  co-operated  with  him,  rendered  a  meritorious  service  to 
the  public.  But  he  acted  under  no  law,  nor  by  virtue  of  any  authority. 
And  his  acts  imposed  no  obligation,  either  in  law  or  equity,  on  the  govern- 
ment, to  compensate  him  for  his  services.  Had  he  been  prosecuted  on  a  debt 
due  to  the  government,  he  could  not  have  set  up  these  services,  either  as  an 
equitable  or  legal  off-set.  And  this  he  might  do,  under  the  rules  of  law,  of 
any  specific  demand  he  might  have  on  the  government,  which  imposed  on 
it  even  an  equitable  obligation. 

It  is  true,  the  payment  of  a  debt  cannot  be  enforced  against  the  govern- 
ment by  suit ;  but  claims  against  it  are  not  the  less  legal  or  equitable,  on 
that  account.  Services  rendered  under  the  requirements  of  law  or  of  con- 
tract, for  which  a  compensation  is  fixed,  constitute  a  legal  demand.  Services 
rendered  under  an  authority  which  is  casual,  or  in  some  degree  discretionary, 
may  constitute  an  equitable  claim.  An  individual,  by  timely  efforts,  may 
save  from  destruction,  by  fire  or  otherwise,  a  large  amount  of  public  prop- 
erty. This  would  be  a  highly  meritorious  act ;  but  would  it  constitute  a 
claim  on  the  government  for  compensation  ?  From  motives  of  public  policy, 
the  government  might  bestow  a  suitable  reward  on  the  individual,  in  such 
a  case  ;  but  this  would  be  a  gratuity  on  its  part.  And  if  this  reward  were 
given  to  the  heirs  of  such  an  individual,  could  it  be  reached  by  his  creditors  ? 
Numerous  pensions  have  been  given  by  law  to  heirs,  for  the  military  ser- 
vices of  their  ancestors  ;  and  are  these  pensions  liable  to  the  debts  of  the 
ancestors  ?  Under  all  the  provisions  of  this  kind,  has  it  ever  been  supposed, 
that  the  pension,  though  given  to  the  legal  representatives  of  the  deceased, 
and  on  the  ground  of  military  services,  should  be  paid  to  his  administrators? 
No  individual  can  be  made  a  debtor  against  his  will.  Voluntary  benefits 
may  be  conferred  on  him,  which  may  excite  his  gratitude,  aud  which,  in  the 
exercise  of  his  generosity,  he  may  suitably  reward.  But  this  depends  on  hia 
own  volition. 
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It  would  constitute  a  singular  item  under  the  law  of  assets,  to  raise  a 
charge  against  an  individnal,  for  a  benefit  conferred  on  him  by  some  volun- 
tary act  of  kindness.  To  find  an  obligation  in  such  a  case,  we  must  look  into 
those  writers  on  ethics  who  speak  of  imperfect  obligations,  which  cannot 
*4i<il  ^®  enforced.  The  rule  is  the  same,  *whether  the  voluntary  benefit 
^  be  conferred  on  an  individual,  or  on  the  government.  Had  Emerson 
become  insolvent  and  made  an  assignment,  would  this  claim,  if  it  may  be 
called  a  claim,  have  passed  to  his  assignees  ?  We  think,  clearly,  it  would 
not.  Under  such  an  assignment,  what  could  have  passed  ?  The  claim  is  a 
nonentity.  Neither  in  law  nor  in  equity,  has  It  any  existence.  A  benefit  was 
voluntarily  conferred  on  the  government ;  but  this  was  not  done  at  the 
request  of  any  officer  of  the  government,  nor  under  the  sanction  of  any  law 
or  authority,  express  or  implied.  And  under  such  circumstances,  can  a 
claim  be  raised  against  the  government,  which  shall  pass  by  a  legal  assign- 
ment, or  go  into  the  hands  of  an  administrator  as  assets  ? 

If,  in  this  form,  debts  could  be  originated  against  the  government  or  an 
individual,  there  would  be  no  security  against  such  demands.  One  party, 
without  the  consent  of  the  other,  makes  the  contract,  and  assigns  it  to  his 
creditors.  For  if  there  be  even  an  equitable  claim,  it  arises  out  of  a  contract 
express  or  implied.  A  claim  against  a  foreign  government  for  spoliations  is 
not  of  this  character.  The  demand  is,  in  such  case,  founded  upon  the  law 
of  nations,  and  the  obligation  is  perfect  on  the  offending  government.  It  is 
true,  remuneration  cannot  be  recovered  against  the  government  by  action  at 
law,  but  if  justice  be  not  done,  the  government  of  the  injured  citizen,  in  the 
exercise  of  its  discretion,  will  protect  and  enforce  his  rights.  In  the  case 
of  Comegys  v.  Vasaey  1  Pet.  193,  this  court  held,  that  the  assignees  of  a 
bankrupt  were  entitled  to  a  share  of  the  indemnity  for  unjust  spoliation,  pro- 
vided for  under  the  treaty  of  1819  with  Spain.  But  that  case  is  not  anal- 
ogous to  the  one  under  consideration.  By  the  law  of  nations,  Spain  was 
bound  to  indemnify  the  owners  of  foreign  vessels  which  had  been  illegally 
captured  and  condemned  under  her  authority. 

A  claim  having  no  foundation  in  law,  but  depending  entirely  on  the 
generosity  of  the  government,  constitutes  no  ba^is  for  the  action  of  any 
legal  principle.  It  cannot  be  assigned.  It  does  not  go  to  the  administrator 
as  assets.  It  does  not  descend  to  the  heir.  And  if  the  government,  from 
motives  of  public  policy,  or  any  other  considerations,  shall  think  proper, 
under  such  circumstances,  to  make  a  grant  of  money  to  the  heirs  of  the 
claimant,  they  receive  it  as  a  gift  or  pure  donation.  A  donation  made,  it 
is  true,  in  reference  to  some  meritorious  act  of  their  ancestor,  but  which 
did  not  constitute  a  matter  of  right  against  the  government. 

In  the  present  case,  the  government  might  have  directed  the  money  to 
be  paid  to  the  creditors  of  Emerson,  or  to  any  part  of  his  heirs.  Being  the 
donor,  it  could,  in  the  exercise  of  its  discretion,  make  such  distribution  or 
application  of  its  bounty  as  circumstances  might  require.  And  it  has,  under 
the  title  of  an  act,  '*  for  the  relief  of  the  heirs  of  Emerson,"  directed,  in  the 
body  of  the  act,  the  money  to  be  paid  to  his  legal  representatives.  That 
*4l4l  ^^^  heira  were  ^intended  by  this  designation  is  clear  ;  and  we  think 
-*  the  payment  which  has  been  made  to  them,  under  this  act,  has  been 
rightfully  made  ;  and  that  the  fund  cannot  be  considered  as  assets  in  their 
hands  for  the  payment  of  debts. 
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As  the  decision  of  the  supreme  court  of  Louisiana  is  not  in  accordance 
with  this  view,  the  judgment  of  that  court  is  reversed,  with  couits. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  supreme  court  of  the  state  of  Louisiana,  and  was  argued  by  counsel : 
On  consideration  whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  supreme  court  in  this  cause  be  and  the  same  is  hereby 
reversed,  Avith  costs ;  and  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  supreme  court,  that  further  proceedings  may  be  had 
therein,  in  conformity  to  the  opinion  of  this  court. 


^Chablss  L.  Williams  v.  The  Suffolk  Insubanob  Oompant."    [*416 
Political  questions. 

The  government  of  the  United  States  having  insisted,  and  continuing  to  insist,  through  its  regu- 
lar executive  anthority,  that  the  Falicland  islands  do  not  constitute  any  part  of  the  dominions 
within  the  sovereignty  of  Buenos  AyrcH,  and  that  the  seal  fishery  at  those  islands  is  a  trade 
free  and  lawful  to  the  citizens  of  the  United  States,  and  beyond  the  competency  of  the  Buenos 
Ayrean  government  to  regulate,  prohibit  or  punish  ;  it  is  not  competent  for  a  circuit  court  of 
the  United  States  to  inquire  into,  and  ascertain  by  other  evidence,  the  title  of  the  government 
of  Buenos  Ayres  to  the  sovereignty  of  the  Falicland  islands. 

When  the  executive  branch  of  the  government,  which  is  charged  with  the  foreign  relations  of 
the  United  States,  shall,  in  its  correspondence  with  a  foreign  nation,  assume  a  fact  in  regard 
to  the  sovereignty  of  any  island  or  country,  it  is  conclusive  on  the  judicial  department.' 

Where  a  vessel,  injured  on  a  seah'ng  voyage,  was  ordered  by  the  government  of  Buenos  Ayres 
not  to  catch  seal  off  the  Falicland  islands,  and  having  continued  to  take  seal  there,  the  vessel 
was  seized  and  condemned,  under  the  authority  of  the  government  of  Buenos  Ayres  ;  the  gov- 
ernment of  the  United  States  not  having  acknowledged,  but  having  denied,  the  right  of  Bue- 
nos Ayres  to  the  Falkland  islands  ;  the  insurers  are  liable  to  pay  for  the  loss  of  the  vessel 
and  cargo ;  the  master,  in  refusing  to  obey  the  orders  to  leave  the  island,  having  acted  under 
a  bel'Cf  that  he  was  bound  so  to  do,  as  a  matter  of  duty  to  the  owners,  and  all  interested  in 
the  voyage,  and  in  vindication  of  the  right  claimed  by  the  American  government  The  master 
was  not  bound  to  abandon  the  voyage,  under  a  threat  or  warning  of  such  illegal  capture. 

Cebtipicatb  of  Division  from  the  Circuit  Court  of  Massachusetts.  This 
was  an  action  brought  by  the  plaintiff,  a  citizen  of  the  state  of  Connecticut, 
against  the  Suffolk  Insurance  Company  of  Boston,  Massachusetts,  to  recover 
a  loss  on  part  of  the  schooner  Harriet,  and  part  of  her  cargo,  they  having 
been  insured  by  the  defendants.  There  was  a  similar  action  against  the 
defendants  to  recover  losses  substained  on  the  schooner  Breakwater  and  her 
cargo.  Both  the  cases  were  brought  from  the  circuit  court  of  Massachusetts 
on  certificates  of  division  of  opinion  of  the  judges  of  the  circuit  court.  The 
cases  were  stated  in  the  record  as  follows  : 

"  These  were  actions  of  asstimpsit  on  policies  of  insurance,  dated  the 
19th  of  August  1830,  whereby  the  plaintiff  caused  to  be  insured  by  the 
defendants,  for  nine  per  cent,  per  annum  premium,  warranting  twelve  per 
cent.,  ^  lost  or  not  lost  ;'  $4919  on  fifteen-sixteenths  of  scbooner  Harriet,  and 
$1875  on  board  said  vessel,  at  and  from  Stonington,  Connecticut,  commenc- 
ing the  risk  on  tlie  12th  day  of  August,  instant,  at  noon,  to  the  southern 
hemisphere,  with  liberty  to  stop  for  salt  at  the  Cape  de  Yerd  islands,  and 

1  Sees.  0.  8  Sumu.  270,  610.  170,  and  PhilUps  tr.  Payne,  92  U.  8.  ISa 

*  Ste  note  to  Karbury  v.  Madison,  1  Cranch 
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to  go  round  Cape  Hori^,  and  to  touch  at  all  islands,  ports  and  places,  fof 
the  purpose  of  taking  seals,  and  for  information  and  refreshments,  with 
liberty  to  put  his  skins  on  board  of  any  other  vessel  or  vessels,  until  she 
returns  to  her  port  of  discharge  in  the  United  States  ;  it  being  understood, 
that  the  value  of  the  interest  hereby  insured,  as  it  relates  to  this  insurance, 
is  not  to  be  diminished  thereby.  It  is  understood  and  agreed,  that  if  the 
^  ,  Harriet  should  not  proceed  south-easterly  of  *Cape  Horn,  on  a  voyage 
^  towards  the  south  Shetland  islands,  and  there  be  no  loss,  then  the 
premium  is  to  be  six  per  centum  per  annum,  the  assured  warranting  only 
nine  per  cent.:  vessel  valued  at  $5000  ;  outfits  valued  at  $2000.  There  was 
a  similar  policy  underwritten  by  the  defendants  for  the  plaintiff,  on  the  same 
day,  for  the  like  voyage  in  all  respects,  of  $3500,  on  the  schooner  Break- 
water, and  $2000  on  outfits  on  board,  at  the  same  premium ;  the  vessel 
being  valued  at  $3500,  and  the  outfits  at  $2000,  upon  which  also  an  action 
was  brought. 

"  The  declaration  upon  each  policy  averred  a  total  loss,  by  the  cieizure 
and  detention  of  one  Lewis  Yemet  and  other  persons,  pretending  to  act  by 
the  authority  of  the  government  of  Buenos  Ayres,  with  force  and  arms. 

"  The  causes  came  on  to  be  heard  together,  by  the  court,  upon  certain 
facts  and  statements  agreed  by  the  parties  ;  the  parties  agreeing  that  the 
verdict  should  be  rendered  by  the  jury  for  the  plaintiff,  or  for  the  defend* 
ants,  according  to  the  opinion  of  the  court  upon  the  matters  of  law  arising 
upon  those  facts  and  statements  ;  and  the  cause  was  argued  by  C.  G.  Lor- 
ing,  for  the  plaintiff,  and  by  Theophilus  Parsons,  for  the  defendants.  It 
appeared  from  these  facts  and  statements,  that  both  of  the  vessels  insured 
were  bound  on  a  sealing  voyage,  and  proceeded  to  the  Falkland  islands  in 
pursuance  thereof ;  and  were  there  both  seized  by  one  Lewis  Vemet,  acting 
as  governor  of  those  islands,  under  the  appointment  and  authority  of  the 
government  of  Buenos  Ayres.  The  Harriet  was  seized  on  the  dOth  of  July 
1831,  and  was  subsequently  carried  by  the  captors  to  Buenos  Ayres ;  where 
certain  proceedings  were  had  against  her  in  the  tribunals,  and  under  the 
sanction  of  the  government  of  Buenos  Ayres.  She  has  never  been  restored 
to  the  defendants,  but  has  been  condemned  for  being  engaged  in  the  seal 
trade  at  the  Falkland  islands.  The  Breakwater  was  seized  at  the  islands,  on 
or  about  the  18th  day  of  August  1831,  and  was  afterwards  re-captured  by 
the  mate  and  crew,  who  remained  on  board  ;  and  Avas  by  them  brought  home 
to  the  United  States  ;  and  after  her  arrival  was  libelled  for  salvage  in  the 
district  court  of  Connecticut  district,  and  salvage  was  awarded  of  one-third 
part  of  the  proceeds  of  vessel  and  property. 

"  Copies  of  the  orders  and  decrees  of  the  courts  of  Buenos  Ayres 
respecting  the  seal  fisheries,  of  the  appointment  of  Yernct  as  governor  of 
the  Falkland  islands,  of  the  proceedings  against  the  Harriet,  of  the  cor- 
respondence of  the  American  government  with  the  Buenos  Ayrean  govern- 
ment, relative  to  the  jurisdiction  of  the  Falkland  islands ;  were  produced 
and  read,  de  be?ie  esse,  in  the  case." 

The  following  points  and  questions  occurred  in  the  case,  on  which  the 
judges  of  the  circuit  court  were  divided  in  opinion  ;  and  they  were 
stated  and  ordered  to   be   certified  to  the  supreme   court  to  be  finally 

'        *1.  Whether,  inasmuch  as  the  American  government  has  insistedp 
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and  does  still  insist,  through  its  regular  executive  authority,  that  the 
Falkland  islands  do  not  constitute  any  part  of  the  dominions  within  the 
sovereignty  of  the  government  of  Buenos  Ayres,  and  that  the  seal  fishery  at 
those  islands  is  a  trade  free  and  lawful  to  the  citizens  of  the  United  States, 
and  beyond  the  competency  of  the  Buenos  Ayrean  government  to  regulate, 
prohibit  or  punish  ;  it  is  competent  for  the  circuit  court,  in  this  cause, 
to  inquire  into  and  ascertain  by  other  evidence  the  title  of  said  government 
of  Buenos  Ayres  to  the  sovereignty  of  the  said  Falkland  islands ;  and  if 
such  evidence  satisfies  the  court,  to  decide  against  the  doctrines  and  claims 
set  up  and  supported  by  the  American  government  on  this  subject;  or 
whether  the  action  of  the  American  government  on  this  subject  is  binding 
and  conclusive  on  this  court,  as  to  whom  the  sovereignty  of  those  islands 
belongs  ? 

2.  Whether,  if  the  seizure  of  the  Harriet,  by  the  authority  of  the  Buenos 
Ayrean  government,  for  carrying  on  the  seal  fishery  at  the  Falkland  islands, 
was  illegal  and  contrary  to  the  law  of  nations,  on  account  of  the  said  islands 
not  being  within  the  territorial  sovereignty  of  the  said  Buenos  Ayrean  gov- 
ernment, and  the  master  of  the  Harriet  had  warning  from  the  government 
of  the  said  islands,  under  the  government  of  Buenos  Ayres,  that  he  should 
seize  the  said  Harriet,  if  she  should  engage  in  the  seal  fishery,  and  after  such 
warning,  the  master  of  the  Harriet  engaged  in  such  seal  fishery,  and  the  Har- 
TiH  was  illegally  seized  and  condemned  therefor,  the  loss  by  such  seizure 
and  condemnation  was  a  loss  for  which  the  plaintiff  is  entitled  to  recover 
in  this  case  ;  if  the  master  of  the  Harriet  acted,  in  engaging  in  such  seal 
fishery  bond  fide^  and  with  a  sound  and  reasonable  discretion,  and  under  a 
belief  that  he  was  bound  so  to  do,  as  a  matter  of  duty  to  his  owners,  and 
all  others  interested  in  the  voyage,  and  in  the  vindication  of  the  rights 
recognised  and  claimed  by  the  American  government ;  or  whether  he  was 
bound  by  law  to  abandon  the  voyage,  under  such  a  threat  and  warning  of 
such  illegal  seizure  ? 

The  case  was  submitted  to  the  court,  by  (7.  Q.  Loving  and  E.  O, 
Loving,  for  the  plaintiff ;  and  by  PavaonSy  for  the  defendants.  The  printed 
argument  for  the  plaintiff  contained  a  full  statement  of  the  case. 

Pavaona,  for  the  defendants,  contended. — 1.  That  the  Malvinas  are 
rightfully  in  possession  of  Buenos  Ayres ;  and  that  historical  evidence,  and 
established  principles  of  the  law  of  nations  show  this  to  be  so.  2.  That 
however  this  may  be,  the  courts  of  this  country  will  not  decide  this  question 
against  Buenos  Ayres,  unless  authorized  to  do  so  by  a  formal  act  of  onr 
government :  Buenos  Ayres  being  a  nation  friendly  to  us,  claiming  the 
Malvinas,  certainly  under  color  of  right,  and  claiming  and  exercising  that 
dominion  for  many  years.  ♦S.  That  there  is  no  such  act  of  our  r»j  i  g 
government.  An  American  sloop  of  war  (the  Lexington,  Captain  *- 
Duncan),  arriving  at  Buenos  Ayres,  soon  after  the  seizure  of  the  Harriet  and 
Breakwater,  proceeded  to  the  Falklands,  and  broke  up  the  establishment  by 
violence.  The  government  of  Buenos  Ayres  complained  urgently  of  this, 
and  a  correspondence  ensued,  wherein  our  consul,  and  our  charge  cTaffaivia 
at  Buenos  Ayres,  and  our  secretary  of  state,  took  a  part ;  but  the  question 
remains  unsettled  between  the  countries.  4.  By  the  constitution  of  this 
country,  it  is  of  vital  importance,  that  our  courts  call  nothing  an  act  of  the 
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goyernment  but  one  which  passes  through  the  forms  of  the  oonstitation, 
and  has  the  force  and  sanction  of  regular  enactment.  No  analogies  drawn 
from  European  nations  (if  any  there  be)  can  apply  ;  because  the  judiciary 
holds  no  such  place,  and  is  intrusted  with  no  such  duties,  in  other  nations. 

It  would  seem  difficult  to  doubt,  from  the  historical  evidence,  and  the 
plain  principles  of  territorial  and  international  law,  that  the  ancient  govern- 
ment of  Spain,  and  the  government  of  Buenos  Ay  res,  as  their  successor, 
had  a  right,  as  ownera  of  the  islands  and  the  coast,  to  regulate  the  fisheries 
thereon,  and  within  a  reasonable  distance  of  their  shores,  and  that  the 
decrees  actually  passed  are,  therefore,  justifiable  by  the  laws  of  nations ; 
and,  consequently,  fishing  in  violation  of  those  decrees  is  an  illicit  and 
prohibited  trading  within  the  policy.  It  follows  inevitably,  that  a  seizure 
for  that  cause  is  not  protected  by  the  policy,  though  the  condemnation  may 
be  informal. 

If  it  be  said,  that  the  trespassers  upon  these  islands  and  their  fisheries 
appear  to  have  been  notified  and  threatened  before,  and  then  permitted  to 
transgress  with  impunity,  and  that  punishment  for  the  offence  was,  there- 
fore, unlawful ;  there  is  surely  an  obvious  and  sufficient  answer  to  this.  It 
is,  that  after  mild  means  had  been  carried  so  far  as  to  prove  them  ineffectual, 
more  positive  measures  were  resorted  to.  This  is  a  plain  and  fair  statement 
of  the  whole  case  upon  this  point ;  and  if  the  whole  testimony  were  exanined, 
and  the  indisputable  facts  of  the  case  considered,  they  would  fully  confirm 
this  view.  Will  the  court  then  say,  that  forgiveness,  with  renewed  prohibi- 
tion and  caution,  implies  perpetual  forgiveness  ?  That  if  the  first  offence,  or 
any  single  offence,  be  pardoned  by  a  nation,  or  one  of  its  authorities,  it 
shall  never  be  lawful  again  to  punish  the  offence,  how  often  soever  it  be 
repeated,  or  howsoever  aggravated  the  circumstances  by  which  it  is  attended  ? 
It  can  hardly  be  expected,  that  such  a  principle  as  this  can  receive  the  sanc- 
tion of  this  court ;  for  it  seems  not  more  repugnant  to  law  and  justice,  than 
to  mere  humanity. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — Two  actions  were 
commenced  by  the  plaintiffs  against  the  defendant,  in  the  circuit  court  of 
the  United  States  for  the  state  of  Massachusetts,  on  policies  of  insurance, 
dated  19th  August  1830,  whereby  the  plaintiffs  caused  to  be  insured  by  the 
,  defendants,  for  *nine  per  centum  per  annum  premium,  warranting 
^  twelve  per  centum,  lost  or  not  lost,  $4919  on  fifteen-sixteenths  of  the 
schooner  Harriet,  and  11875  on  board  said  vessel,  at  and  from  Stonington, 
Connecticut,  commencing  the  risk  on  the  1 2th  August,  instant,  at  noon,  to  the 
southern  hemisphere  ;  with  liberty  to  stop  for  salt  at  the  Cape  de  Verd  islands, 
and  to  go  round  Cape  Horn,  and  to  touch  at  all  islands,  ports  and  places, 
for  the  purpose  of  taking  seals,  and  for  information  and  refreshments ;  with 
liberty  to  put  his  skins  on  board  of  any  other  vessel  or  vessels,  until  she 
returns  to  her  port  of  discharge  ia  the  United  States  :  it  being  understood, 
that  the  value  of  the  interest  hereby  insured,  as  it  relates  to  this  insurance, 
is  not  to  be  diminished  thereby,  Ac.  On  the  same  day,  there  was  a  similar 
policy  of  $3500  on  the  schooner  Breakwater ;  and  $2000  on  outfits  on  board, 
at  the  same  premium,  &c. 

And  on  the  trial,  the  following  points  were  raised  in  the  case,  on  which 
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the  opinions  of  the  judges  were  opposed,  and  on  which  the  case  is  certified 
to  this  court. 

1.  Whether,  inasmuch  as  the  American  government  has  insisted,  and 
does  still  insist,  through  its  regular  executive  authority,  that  the  Falkland 
islands  do  not  constitate  any  part  of  the  dominions  within  the  sovereignty 
of  the  government  of  Buenos  Ayres ;  and  that  the  seal  fishery  at  those 
islands  is  a  trade  free  and  lawful  to  the  citizens  of  the  United  States,  and 
beyond  the  competency  of  the  Buenos  Ayrean  government  to  regulate,  pro- 
hibit or  punish  ;  it  is  competent  for  the  circuit  court,  in  this  cause,  to  inquire 
into,  and  ascertain  by  other  evidence,  the  title  of  said  government  of  Buenos 
Ayres  to  the  sovereignty  of  the  said  Falkland  island  ;  and  if  such  evidence 
satisfies  the  court,  to  decide  against  the  doctrines  and  claims  set  up  and 
supported  by  the  American  government  on  this  subject ;  or  whether 
the  action  of  the  American  government  on  this  subject  is  binding  and 
conclusive  on  this  court,  as  to  whom  the  sovereignty  of  those  islands 
belongs  ? 

2.  Whether,  if  the  seizure  of  the  Harriet,  by  the  authority  of  the  Buenos 
Ayrean  government,  for  carrying  on  the  seal  fishery  at  the  Falkland  islands, 
was  illegal  and  contrary  to  the  law  of  nations,  on  account  of  the  said  islands 
not  being  within  the  territorial  sovereignty  of  the  said  Buenos  Ayrean 
government ;  and  the  master  of  the  Harriet  had  warning  from  the  governor 
of  the  said  islands,  under  the  government  of  Buenos  Ayres,  that  he  should 
seize  the  said  Harriet,  if  she  should  engage  in  the  seal  fishery  ;  and  after 
such  warning,  the  master  of  the  Harriet  engaged  in  the  seal  fishery,  and  the 
Harriet  was  illegally  seized  and  condemned  therefor ;  the  loss  by  such  sei- 
zure and  condemnation  was  a  loss  for  which  the  plaintiff  is  entitled  to 
recover  in  this  case,  if  the  master  of  the  Harriet  acted,  in  engaging  in  such 
seal  fishery,  bond  Jldey  And  with  a  sound  and  reasonable  discretion,  and  under 
a  belief  that  he  was  bound  so  to  do,  as  a  matter  of  duty  to  his  owners  and 
all  others  interested  in  *the  voyage  ;  and  in  the  vindication  of  the  r^^oo 
rights  recognised  and  claimed  by  the  American  government ;  or  *■ 
whether  he  was  bound  by  law  to  abandon  the  voyage,  under  such  a  threat 
and  warning  of  such  illegal  seizure  ? 

As  the  fact  is  stated  in  the  first  point  certified,  that  there  is  a  controversy 
between  this  government  aud  that  of  Buenos  Ayres,  whether  the  jurisdiction 
is  rightful,  which  is  assumed  to  be  exercised  over  the  Falkland  islands  by 
the  latter  ;  and  that  this  right  is  asserted  on  the  one  side  and  denied  by  the 
other,  it  will  not  be  necessary  to  look  into  the  correspondence  between  the 
two  governments  on  the  subject.  To  what  sovereignty  any  island  or 
country  belongs,  is  a  question  which  often  arises  before  courts  in  the 
exercise  of  a  maritime  jurisdiction  ;  and  also  in  actions  on  policies  of  in- 
surance. 

Prior  to  the  revolution  in  South  America,  it  is  known,  that  the  Malvinas, 
or  Falkland  islands,  were  attached  to  the  vice  royalty  of  La  Plata,  which 
included  Buenos  Ayres.  And  if  this  were  an  open  question,  we  might  in- 
quire, whether  the  jurisdiction  over  these  islands  did  not  belong  to  some 
other  part,  over  which  this  ancient  vice-royalty  extended,  and  not  to  the  gov- 
ernment of  Buenos  Ayres  ;  but  we  are  saved  from  this  inquiry  by  the 
attitude  of  our  own  government,  as  stated  in  the  point  certified. 

And  can  there  be  any  doubt,  that  when  the  executive  branch  of  the 
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goyernmeDt,  which  is  charged  with  our  foreign  relationtf,  shall,  in  its  corre- 
spondence with  a  foreign  nation,  assume  a  fact  in  regard  to  the  sovereignty 
of  any  island  or  country,  it  is  conclusive  on  the  judicial  department?  And 
in  this  view,  it  is  not  material  to  inquire,  nor  is  it  the  province  of  the  court 
to  determine,  whether  the  executive  be  right  or  wrong.  It  is  enough  to  know, 
that  in  the  exercise  of  his  constitutional  functions,  he  had  decided  the  ques- 
tion. Having  done  this,  under  the  responsibilities  which  belong  to  him,  it 
is  obligatory  on  the  people  and  government  of  the  Union. 

If  this  were  not  the  rule,  cases  might  often  arise,  in  which,  on  the  most 
important  questions  of  foreign  jurisdiction,  there  would  be  an  irreconcilable 
difference  between  the  executive  and  judicial  departments.  By  one  of  these 
departments,  a  foreign  island  or  country  might  be  considered  as  at  peace 
with  the  United  States  ;  whilst  the  other  would  consider  it  in  a  state  of 
war.  No  well-regulated  government  has  ever  sanctioned  a  principle  so  un- 
wise, and  so  destructive  of  national  character.  In  the  cases  of  Foster  v. 
NeilsoHj  2  Pet.  253,  307,  and  Garcia  v.  Zee^  12  Ibid.  511,  this  court  have 
laid  down  the  rule,  that  the  action  of  the  political  branches  of  the  govern- 
ment in  a  matter  that  belongs  to  them,  is  conclusive.  And  we  think,  in  the 
present  case,  as  the  executive,  in  his  message,  and  in  his  correspondence 
with  the  government  of  Buenos  Ay  res,  has  denied  the  jurisdiction  which  it 
has  assumed  to  exercise  over  the  Falkland  islands  ;  the  fact  must  be  taken 
and  acted  on  by  this  court  as  thus  asserted  and  maintained. 
*42ll  *The  decision  of  the  first  point  materially  affects  the  second, 
-'  which  turns  upon  the  conduct  of  the  master.  If  these  islands  are  not 
within  the  jurisdiction  of  the  Buenos  Ayrean  government,  the  power 
assumed  and  exercised  by  Governor  Yernet  was  unauthorized,  and  the 
master  was  not  bound  to  regard  it.  He  was  not  necessarily  to  be  diverted 
from  the  objects  of  his  voyage,  and  the  exercise  of  rights  which  belonged 
in  common  to  the  citizens  of  the  United  States,  by  an  unauthorized  threat 
of  the  seizure  of  his  vessel.  He  might  well  consider  the  prohibition  of  Ver- 
not  as  influenced  by  personal  and  sinister  motives,  and  would  not  be  enforced. 
If  the  principle  were  admitted,  that  the  assured  were  bound  to  regard  every 
idle  threat  of  any  individual  who  might  assume  to  exercise  power,  as  in  this 
case,  it  would  be  most  injurious,  and  in  many  cases,  destructive,  to  com- 
mercial rights. 

The  inquiry  is,  whether  the  master,  under  all  the  circumstances  of  the 
case,  acted  in  good  faith,  and  with  ordinary  prudence.  If  he  acted  fraud- 
ulently, he  was  guilty  of  barratry  ;  and  the  underwriters  are  discharged. 
In  4  Taunt.  858,  Mr.  Justice  Gibbs,  in  giving  the  opinion  of  the  court,  lays 
down  the  true  rule.  "  The  master,"  says  he,  "  being  asked  why  he  had  not 
British  colors  and  British  papers,  said,  I  cannot  have  them,  because  I  have 
not  a  British  register.  He  stands  on  his  strict  rights.  He  says,  I  will 
do  nothing  to  endanger  my  owners  ;  I  am  a  neutral,  and  I  have  a  right  to 
enter  your  port.  The  master  really  communicated  the  true  facts  of  the  case, 
when  she  was  searched  ;  and  says,  I  cannot  go  off,  because  of  my  charter- 
party.  The  other  says  :  then  I  will  seize  you.  We  think,  then,  each  party 
stands  on  his  strict  rights  ;  and  we  are  now  to  consider  the  strict  point  of 
law,  not  the  question  whether  it  would  have  been  more  prudent  for  him  to 
go  to  Tercera,  but  whether  he  acted  bond  fide^  And  so,  in  the  present 
case,  the  question  is  not  whether  the  master  of  the  Harriet  would  not  have 
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acted  with  more  prudence,  had  he  yielded  to  the  ioihibition  of  Yemet ;  but 
whether,  in  placing  himself  upon  hi^  strict  rights,  he  did  not  exercise  a 
proper  discretion.  He  violated  no  regulation  which  he  was  bound  to  respect. 
In  touching  at  the  Falkland  islands,  for  the  purpose  of  taking  seal,  he  acted 
strictly  within  the  limits  of  his  commercial  enterprise ;  and  did  not  volun- 
taiily  incur  a  risk  which  should  exonerate  the  insurers.  It  was  the  duty 
of  the  master  to  prosecute  his  voyage,  and  attain  the  objects  of  it,  for  the 
benefit  of  his  owners :  and  in  doing  this,  he  was  not  bound  to  abandon 
the  voyage,  by  any  threat  of  illegal  seizure.  We  think,  therefore,  that  the 
underwriters  are  not  discharged  from  liability,  by  the  conduct  of  the  master, 
as  stated  in  the  second  point. 

The  other  case  depending  upon  the  same  principles,  the  same  certificate 
will  be  afiixed  to  that  case. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Massachusetts, 
*and  on  the  points  and  questions  on  which  the  judges  of  the  said  riK^oo 
circuit  court  were  opposed  in  opinion,  and  which  were  certified  to  *■ 
this  court  for  its  opinion,  agreeable  to  the  act  of  congress  in  such  case  made 
and  provided,  and  was  argued  by  counsel :  On  consideration  whereof,  it  is 
the  opinion  of  this  court,  1st,  That,  inasmuch  as  the  American  government 
has  insisted,  and  still  does  insist,  through  its  regular  executive  authority, 
that  the  Falkland  islands  do  not  constitute  any  part  of  the  dominions  within 
the  sovereignty  of  the  government  of  Buenos  Ayres,  the  action  of  the 
American  government  on  this  subject  is  binding  on  the  said  circuit  court, 
as  to  whom  the  sovereignty  of  those  lands  belongs.  And  secondly,  that  the 
seizure  and  condemnation  of  the  Harriet  was  a  loss  for  which  the  plaintiff 
is  entitled  to  recover  in  this  case,  under  the  circumstances  as  stated  in  the 
second  point  certified.  Whereupon,  it  is  ordered  and  adjudged  by  this 
court,  that  it  be  so  certified  to  the  said  circuit  court,  accordingly. 


^Bahbington  Anthony,  Marshal  of  the  United  States,  Plaintiff    [*428 
in  error,  v.  Otbus  Butlbr,  Defendant  in  error. 

Chattel-mortgaffes. — Recordings, 

A  mortgage  was  executed  by  D.  G. ,  as  agent  of  the  Union  Steam  Mill  Company,  oonTeyiiig  to 
the  mortgagee  certain  lands  in  Rhode  Island,  with  a  woollen  mill  and  other  buildings,  and  the 
machinery  in  the  mill ;  D.  G.  was,  and  had  been,  the  general  agent  of  the  company,  and  as  such, 
bad  made  all  purchases  and  sales  for  the  company,  and  the  mortgage  was  executed  by  bim« 
with  the  consent  and  authority  of  the  persons  who,  at  the  time  of  its  execution,  were  members 
of  the  company.  The  machinery,  and  other  movables,  were  taken  in  execution  by  the  marshal  of 
Rhode  Island,  under  an  execution  issued  on  a  judgment,  obtained  after  the  mortgage,  against 
the  company.  The  court  hdd,  that  although  the  mortgage  was  not  yalid,  as  the  deed  of  the 
corporation,  it  was  sufficient  to  convey  a  title  to  the  mortgagee  in  the  machinery,  and  that  he 
could  maintain  an  action  of  replevin  for  the  same  against  the  marshal. 

The  mortgage  was  recorded  by  the  town-(>Jerk  of  the  place  where  the  property  was,  ho  being  the 
proper  officer  to  record  such  instruments,  under  the  statute  of  Rhode  Island ;  he  kept  two 
books,  in  one  of  which  lie  recorded  mortgages,  which  included  real  estate ;  and  in  the  other, 
mortgages  upon  personal  property  only.  The  mortgage  in  this  case  was  first  recorded  in 
the  book  kept  for  recording  mortgages  on  real  estate ;  and  he  gave  a  certificate,  *'  lodged  in  the 
town-clerk's  office*  to  record,  November  20th,  1837,  at  6  p.  if.,and  recorded  same  day,  in 
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the  record  of  mortgages,  in  East  Greenwich,  book  No.  4,*'  ftc.  The  ooart  held,  that  this  oer- 
tificaie  was  properly  received  in  evidence,  in  the  circait  court. 

It  is  a  well-settled  rule,  though  a  very  technical  one,  that  one  partner  cannot  bind  his  copartners 
by  deed ;  and  it  is  equally  well  settled,  that  one  partner  may  dispose  of  the  personal  property 
of  the  firm.  One  partner  may  bind  his  copartner  by  deed,  if  he  is  present,  and  assent  to  it; 
the  seal  of  one  partner,  with  the  assent  of  the  copartner,  will  bind  the  firm. 

Where  a  statute  requires  that  mortgages  on  personal  property  shall  be  recorded  in  a  book  to  be 
specially  kept  for  the  purpose,  and  says  nothing  as  to  the  book  in  which  mortgages  on  real 
and  personal  property  shall  be  recorded,  and  in  the  conveyance,  the  personal  and  real  property 
is  so  blended  as  to  be  inseparable  ;  to  require  a  double  record  would  seem  to  be  an  unreason- 
able construction  of  the  statute.  The  record  of  the  mortgage  in  the  book  kept  for  recording 
mortgages  on  real  estate,  is  within  a  fair  construction  of  the  Rhode  Island  statute. 

Ebbob  to  the  circait  conrt  of  Rhode  Island.  The  defendant  in  error, 
Cyrus  Butler,  in  1838,  instituted  an  action  of  replevin,  against  Barrington 
Anthony,  the  marshal  of  the  United  States  for  the  district  of  Rhode  Island, 
to  recover  from  him  certain  machinery,  and  articles  nsed  in  the  manufacture 
of  goods  which  had  been  the  property  of  the  Union  Steam  Mill  Company, 
and  which  were  claimed  by  the  plaintiff,  under  a  mortgage  alleged  to 
have  been  executed  to  him  by  the  Union  Steam  Mill  Company,  on  the  20th 
of  November  1837,  to  secure  to  him  the  payment  of  $16,459,  loaned  to  the  ^ 
company,  by  Cyrus  Butler. 

The  defendant  in  the  circuit  court,  the  marshal  of  the  district  of  Rhode 
Island,  ordered  the  taking  of  the  goods  under  an  execution  issued  out  of 
the  circuit  court  of  the  United  States  for  that  district,  on  a  judgment 
against  Daniel  Greene,  William  P.  Salisbury  and  Rufus  W.  Dickinson  ; 
^  -.  which  execution  had  been  so  levied  upon  *the  goods  as  of  said  Greene, 
-I  Salisbury  and  Dickinson,  for  the  purpose  of  satisfying  the  debt  and 
costs. 

The  cause  was  tried  before  a  jury,  in  November  1838,  and  a  verdict  and 
judgment  were  rendered  for  the  plaintiff.  The  defendant  prosecuted  this 
writ  of  error. 

The  matters  of  law  arising  in  the  case  were  presented  on  a  bill  of  ex- 
ceptions, taken  by  the  counsel  for  the  defendant  on  the  trial.  The  bill  of 
exceptions  stated,  that  the  plaintiff  in  support  of  bis  title  to  the  articles 
named  in  the  replevin,  produced  a  certain  deed,  dated  20th  November  1837, 
executed  by  one  Daniel  Greene,  as  agent  for  the  Union  Steam  Mill  Com- 
pany (the  said  company  being  a  corporation),  conveying  the  property  of  the 
company,  the  articles  mentioned  in  the  replevin  included,  to  the  plaintiff  on 
mortgage  ;  and  proved  the  execution  of  the  deed,  and  produced  the  act  of 
the  legislature  of  Rhode  Island,  incorporating  the  company,  and  produced  the 
record  of  the  corporate  proceedings  of  the  company,  having  duly  proved 
the  said  proceedings.  The  execution  of  the  deed  of  20th  November  1837  was 
in  the  following  form  :  '*  Union  Steam  Mill  Company,  Daniel  Greene,  [l.  s.]." 
The  plaintiff  also  produced  and  read  in  evidence,  a  deed,  dated  13th  May 
1837,  from  William  P.  Salisbury  to  Daniel  Greene,  by  which  all  the  prop- 
erty of  said  Salisbury  in  the  Union  Steam  Mill  Company,  was  conveyed  to 
Daniel  Greene.  The  plaintiff  also  proved  that  Daniel  Greene  was,  and  had 
been,  agent,  from  the  time  of  the  formation  of  the  company  ;  and  that  the 
deed  to  the  plaintiff  was  executed  by  him,  by  and  with  the  consent  and 
authority  of  the  company. 

The  plaintiff  insisted,  that  the  deed  of  Daniel  Greene  was  the  corporate 
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deed  of  the  UdIod  Steam  Mill  Company,  and  conveyed  to  him  the  articles 
mentioned  in  the  replevin  ;  and  he  further  insisted,  that  if  it  was  not  their 
corporate  deed',  it  was  sufficient  to  convey  a  valid  title  to  the  property  to 
him,  inasmuch  as  the  said  deed  was  made  and  executed  by  and  with  the 
consent  of  those  who,  at  the  time,  were  members  of  the  company  ;  and  that 
Daniel  Greene,  as  the  general  agent  of  the  company,  was  authorized  to  con- 
vey the  articles  named  in  the  plaintiff's  writ. 

The  defendant  objected  to  the  deed  as  inoperative,  the  Union  Steam 
Mill  Company  having  had  no  corporate  existence  at  the  time  it  was  exe- 
cuted ;  and  the  court  decided,  that  the  corporate  existence  was  not  so  proved 
as  to  allow  the  deed  to  be  given  in  evidence,  as  the  deed  of  the  corpora- 
tion ;  but  if  inoperative,  as  the  corporate  deed,  it  was  sufficient  and  com- 
petent to  convey  the  articles  in  the  replevin  to  the  plaintiff.  To  this  opinion, 
the  defendant  excepted. 

The  defendant  also  objected  to  the  deed,  as  it  did  not  appear  to  have 
been  recorded  according  to  the  law  of  Rhode  Island  regulating  the  record- 
ing of  mortgages  on  personal  property,  prior  to  the  defendant's  levy  on  the 
goods.  On  the  back  of  the  deed  was  the  indorsement  of  the  town-clerk  of 
the  place  where  the  property  was  situated,  stating  that  the  deed  had 
been  "  lodged  in  the  town-clerk's  office,  to  record,  November  ♦20th  r^ .  „|j 
180 7,  at  6  o'clock,  p.  M.,  and  recorded,  same  day,  in  the  record  of  I- 
mortgages  in  East  Greenwich,  book  No.  4,  pages  49, 50  and  51."  The  town- 
clerk  was  the  proper  recording  officer,  by  the  laws  of  Rhode  Island.  The 
defendant's  counsel  objected  to  the  sufficiency  of  the  certificate,  as  evidence 
that  the  deed  was  duly  recorded,  and  produced  evidence  that  there  was  a 
book  kept  by  the  town- clerk,  in  which  mortgages  of  personal  property  only 
were  recorded  ;  and  other  mortgages  which  included  real  estate,  were 
recorded  in  other  books  kept  in  the  office  ;  and  after  recording  the  deed  in 
the  book  of  mortgages  of  real  estate  on  the  20th  November  1837,  the  deed 
was  taken  by  him  to  the  office  of  the  town-clerk,  on  the  14th  November 
1838,  and  was  recorded  in  the  book  kept  for  mortgages  on  personal  prop- 
erty. The  court  decided,  that  the  certificate  was  sufficient  evidence  that 
the  said  deed  was  duly  recorded.    The  defendant  excepted. 

The  case  was  submitted  to  the  court,  on  printed  arguments,  by  Pearce  and 
Thmer  and  Atioelly  for  the  plaintiff  in  error ;  and  by  Amea^  TiUinghaU 
and  GreeUf  for  the  defendant. 

For  the  plaintiff  m  error,  it  was  argued. — The  counsel  for  the  plaintiff 
in  error  say,  the  deed  in  question  is  either  the  deed  of  the  party  executing 
it,  or  it  is  no  deed.  Two  of  the  necessary  incidents  to  a  deed,  says  Lord 
Coke  (2  Thomas'  Co.  Litt.  272)  are  a  person  able  to  contract,  and  by  a  suf- 
ficient name.  In  the  deed  offered  in  evidence  by  the  defendant  in  error, 
in  the  circuit  court,  the  grantor  is  a  corporator,  described  as  such,  and  using 
the  name  and  style  of  the  corporation.  Individuality  is  an  attribute  of 
corporations  as  well  as  of  natural  persons.  Dartmouth  College  v.  Woodward^ 
4  Wheat.  636  ;  1  Kyd  on  Corp.  16  ;  4  Serg.  &  Rawle  366.  The  distinc- 
tion between  those  bodies  and  natural  persons,  is  distinctly  marked.  1.  Cor- 
porations are  limited  in  their  powers  by  the  terms  of  their  creation. 
Beaty  v.  Leawe  of  Knowler^  4  Pet.  162.  2.  By  the  personal  irresponsi- 
bility of  their  members.  United  Statee  Bank  v.  Planters^  Bank,  9  Wheat.  907; 
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2  Serg.  &  Rawle  311  ;  9  Mass.  366  ;  16  Ibid.  606  ;  16  Ibid.  9.  The  inter- 
est of  corporators  in  the  capital  stock  of  a  corporation  is  different  from 
that  of  ordinary  copartners.      Wood  v.  Dummer^  3  Mason  308. 

The  deed  was  made  as  the  conveyance  of  the  corporation,  and  was  so 
received  by  the  grantee.  If  there  was  no  such  corporation  in  existence,  the 
persons  voting  and  acting  as  corporators  had  no  legal  powers,  and  there  was 
no  one  competent  to  act  as  a  grantor  in  the  deed.  The  deed  is  made,  and 
intended  as  made,  not  by  persons  acting  in  their  natural  capacities,  and  as 
-  distinct  individuals,  under  the  general  *law8  of  the  land  ;  but  by  per- 
-•  sons  acting  under  the  artificial  character  of  corporators,  with  the 
limited  and  restricted  rights  and  powers  conferred  upon  them  by  their  char- 
ter of  incorporation.  If,  then,  the  party  by  whom  the  deed  is  supposed,  from 
its  language  and  evident  intent,  to  have  been  made  and  executed,  had  no 
legal  existence — was  not  in  esse;  by  what  rule  of  law  is  it  that  the  deed  can 
be  held  to  inure  to  the  grantee,  as  a  deed  of  another  person,  possessing  a 
distinct  individuality,  and  different  legal  attributes?  The  maxim  "  quando 
quod  agOy  non  valet  ut  ago^  valeat  quaiUum  vcUere  potest,*^  under  which 
courts  give  to  deeds  a  legal  effect,  different  from  the  technical  effect  of  the 
words  of  the  instrument  itself,  does  not  apply  to  this  case  ;  because  that  rule 
is  only  applied  to  the  character  of  the  estate  intended  to  be  granted,  in  order 
to  effectuate  the  intention  of  the  parties,  and  not  to  the  character  of  the  par- 
ties themselves.  4  Cruise  Dig.  298-303,  and  cases  there  cited.  The  deed 
cannot  be  the  deed  of  the  copartnership,  and  thus  inure  to  the  benefit  of  the 
grantee  ;  because  it  is  under  seal,  and  is  executed  by  one  partner  only  in 
the  name  of  the  whole,  and  without  a  special  authority  for  the  purpose, 
under  the  seal  of  the  corporation.  Harrisony,  Jackson^  7  T.  R.  207  ;  4  Ibid. 
313.  Their  subsequent  assent  to  it  was  as  corporators,  and  not  as  copartners. 

At  the  trial,  it  did  not  appear,  that  the  deed  had  been  recorded  prior  to 
the  levy  on  the  property,  according  to  the  act  of  the  general  assembly  of 
Rhode  Island,  passed  February  l«t,  1834.  This  statute  is  remedial  in  its 
character,  and  was  intended  by  the  legislature  to  remedy  the  mischief  occa- 
sioned by  the  rule  of  law,  as  expounded  by  the  courts,  that  possession  by 
the  vendor  of  personal  property  (if  such  possession  was  consistent  with  the 
deed)  was  not  evidence  of  fraud.  The  construction  of  such  a  statute  should  ^ 
be  liberal,  to  prevent  the  mischief ;  or,  as  said  by  Lord  Coke,  the  judges 
shall  put  such  a  construction  on  a  statute  as  may  redress  the  mischief,  guard 
against  subtle  inventions  aud  evasions  for  the  continuance  of  the  mischief, 
pro  privato  commodo,  and  give  life  and  strength  to  the  remedy,  pro  bono 
publico,  according  to  the  true  intent  and  meaning  of  the  law.  HeyderCs 
Case,  3  Co,  7  ;  JHerce  v.  Hopper^  1  Str.  263.  The  full  result  contemplated 
by  this  statute  cannot  be  reached,  without  the  record  is  made  in  the  manner 
pointed  out  in  the  act.  The  manner  of  record  is,  therefore,  an  essential  part 
of  the  law.     See  State  Laws  836. 

The  certificate  of  the  town-clerk  was  not  in  itself  sufficient  evidence  that 
the  mortgage  in  question  had  been  recorded  in  conformity  with  the  provb- 
ions  of  law  ;  because  the  expression  "  book  of  mortgages,"  used  in  said  cer- 
tificate, was  ambiguous  in  its  character,  and  might  refer  to  mortgages  of 
real  estate,  as  well  as  to  personal  property.  This  ambiguity  being  explained 
by  evidence,  it  is  apparent,  that  the  actual  record  was  not  made  in  con- 
formity with  the  form  prescribed  by  the  statute,  to  wit,  in  a  book  to  be  kept 
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by  the  town-clerk,  for  the  especial  purpose  of  recording  therein  mortgages 
of  personal  *property.  This  form  is  imperative.  2  Inst.  388  ;  1  East  r^.oir 
64.  It  is  of  the  essence  of  the  statute,  and  therefore  imperative.  ■- 
1  Burr.  447.  And  it  is  not  directory  only,  for  it  makes  void  the  mortgage 
when  not  recorded.  Hex  v.  Bunningham,  8  Barn.  &  Ores.  29.  Although 
it  is  the  duty  of  the  clerk  to  record  the  mortgage,  yet  the  party  claiming 
under  it  is  affected  by  the  misfeasance  or  nonfeasance  of  that  officer,  in  the 
performance  of  his  duty.  Johnson  v.  Stagg,  2  Johns.  610;  Beekman  v.  Frosty 
18  Ibid.  544  ;  Frost  v.  Beekman  (same  case),  1  Johns.  Ch.  288.  The  New 
York  statute  is  in  its  terms  like  the  Rhode  Island  staiute.    18  Johns.  553. 

The  subsequent  record  of  the  morgage  in  the  proper  book,  under  date  of 
the  I4th  November  1838,  was  made  after  the  levy  by  the  marshal,  and  was, 
consequently,  void  as  to  that  levy.  That  record  cannot  relate  back  to  the 
time  when  the  deed  was  lodged  to  be  recorded  (November  20th,  A.  D.  1837) 
for  the  statutes  of  Rhode  Island  make  a  manifest  distinction  between  mort- 
gages of  real  and  personal  property  ;  making  the  first  valid  as  to  subsequent 
purchasers,  when  recorded  or  lodged  to  be  recorded,  and  the  second  valid, 
when  recorded  only.  Laws  of  Rhode  Island,  202,  835.  And  it  is  the  further 
policy  of  the  state  of  Rhode  Island,  that  no  deed,  when  once  left  to  be 
recorded,  shall  be  taken  from  the  office  of  the  clerk,  until  the  same  shall 
have  been  by  him  duly  recorded.     Laws  of  R.  I.  878. 

For  the  defendant  in  error,  it  was  contended,  by  Ames^  THUinghast  and 
tireenj  that  the  deed  of  Daniel  Greene,  of  20th  November  1837,  executed 
by  Greene,  as  the  agent,  and  in  behalf,  of  the  company,  was  fully  competent 
to  convey  the  articles  in  contest  between  the  parties  to  this  suit.  The  circuit 
court  decided,  that  as  the  legal  existence  of  the  corporation  was  not  shown, 
it  was  not  proved  to  be  the  deed  of  the  corporation  ;  but  as  the  property 
conveyed  was  that  of  the  individuals  represented  by  Mr.  Greene,  and  the 
deed  was  made  with  the  individual  approbation  of  the  owners,  it  was  suffi- 
cient. This  decision  was  correct.  The  individuals  composing  the  corpora- 
tion were  in  partnership,  transacting  business  as  partners,  when  the  charter 
was  granted.  By  the  charter,  the  property  vested  in  the  corporation  ;  and 
each  of  the  corporators  are  made  individually  liable  for  the  corporate  debts. 
Mr.  Greene  was  the  agent,  before  and  after  the  charter  was  granted. 

If  the  Union  Steam  Mill  Company  were  not  a  corporation,  they  were  a 
copartnership.  If  the  property  in  question  did  not  belong  to  them  as  a  cor- 
poration, it  belonged  to  them  as  a  copartnership.  This  copartnership  acted 
by  an  agent,  and  always  had  so  acted.  The  deed  in  question  was  executed  by 
this  agent,  with  the  assent  of  all  the  copartners.  The  deed  in  form  pur- 
ports to  be  executed  by  the  corporation  ;  but  if,  in  law,  there  was  no 
corporation,  and  the  property  in  question  was  held  by  the  corporators  as 
copartners,  still  the  deed  is  competent,  as  their  individual  act,  to  convey 
the  property. 

*It  is  not  material,  whether  the  company  held  the  property  as  a  r^^oft 
copartnership,  or  as  a  corporation.  If  the  deed  was  executed  by  the  ^ 
agent  of  the  company,  with  the  assent  of  all  the  stockholders  or  copartners, 
they  are  bound  by  it.  If  they,  or  an  attaching-creditor,  could  be  allowed  to 
set  up  their  title  as  copartners,  against  the  present  deed,  the  charter  would 
become  an  instrument  of  the  grossest  fraud.    They  hold  themselves  oat  to 
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the  defendant  in  error  as  a  corporation,  and  as  such,  owning  the  property  in 
question,  and  having  legal  authority  to  convey  the  same  to  him  by  deed  of 
mortgage.  Upon  the  faith  of  these  representations,  the  defendant  in  error 
parts  with  his  money,  and  takes  his  mortgage.  He  is  then  told,  that  the 
parties  who  made  the  mortgage  in  the  character  of  corporators,  were  copart- 
ners ;  and  that,  as  they  owned  the  property  as  partners,  and  not  as  a  cor- 
poration, he  takes  nothing  by  his  deed. 

It  is  not  necessary,  to  pass  personal  property,  that  the  conveyance  shall 
be  by  deed.  It  may  pass  by  an  ordinary  bill  of  sale,  or  bill  of  parcels.  In 
this  case,  the  transfer  of  the  goods  by  sale  was  made  by  Daniel  Greene,  and 
this  mortgage  was  assented  to  expressly  by  every  member  of  the  company. 
Cited,  Stow  v.  Wyse,  7  Conn.  214;  Coe  v.  Talcott^  5  Day  88.  There  is  a 
large  class  of  cases,  in  which  deeds  not  being  competent  to  effectuate  the 
intent  of  the  parties,  in  the  form  in  which  they  have  been  drawn,  have  been 
construed  to  operate  in  another  way,  in  order  to  effectuate  that  intent.  Thus, 
it  has  been  decided,  that  a  deed  which  was  intended  to  operate  as  a  lease 
and  release,  or  bargain  and  sale,  but  conld  not  take  effect  in  that  manner, 
should  operate  as  a  covenant  to  stand  seised.  4  Cruise  Dig.  p.  299,  §  31. 
A  deed  intended  to  operate  as  a  bargain  and  sale,  but  which  was  void  for 
want  of  a  pecuniary  consideration,  has  been  held  to  operate  as  a  confirmation. 
Ibid.  §  «2.  See  also,  Roe  v.  Tranmer,  2  Wils.  75  ;  WallU  v.  WaUiSy  4  Mass. 
135  ;  Marshall  v.  Msk,  6  Ibid.  24  ;  Cox  v.  Edwards,  14  Ibid.  491  ;  1  H. 
Bl.  313  ;  Vere  v.  Leuois,  3  T.  R.  182  ;  Gibson  v.  Hunter^  2  H.  Bl.  187. 

It  is  said  by  the  plaintiff  in  error,  that  if  the  Union  Steam  Mill  Company 
had  no  corporate  existence,  there  was  no  grantor  to  the  deed.  This  would 
be  allowing  a  party  to  take  advantage  of  his  own  fraud.  A  corporate  deed 
is  the  form  in  which  the  owners  of  the  property  chose  to  convey  it,  and  they 
are  bound  by  such  a  deed,  in  the  same  manner  that  they  would  have  been, 
had  they  chosen  to  convey  it  under  assumed  names.  If  a  man  executes  a 
bond  or  any  other  instrument,  under  an  assumed  name,  he  is  bound  by  it, 
in  the  same  manner  as  if  he  had  executed  it  in  his  true  name. 

The  next  question  is,  was  the  deed  sufficiently  recorded  ?  The  plaintiff 
in  error  objects,  that  this  mortgage  deed  should  have  been  recorded  in  a 
book  for  the  record  of  mortgages  of  personal  property  only.  This  question 
depends  on  the  true  construction  of  the  act  of  the  assembly  of  Rhode  Island, 
passed  January  1834.  The  defendant  in  error  contends,  that  this  statute 
^  ,  does  not  apply  *to  a  mortgage,  comprehending  real  and  personal 
->  estate  ;  the  personal  being  incident  to  and  connected  with  the  real, 
both  the  real  and  personal  forming  an  entire  estate.  By  such  a  deed,  the 
personal  would  pass  as  incident  to  the  real,  without  being  mentioned.  If 
A.  conveys  his  cotton  mill  to  B.,  the  machinery  in  the  mill  will  pass  as  much 
as  the  mill  itself,  or  the  land  on  which  it  stands,  or  the  dams  and  flumes 
which  belong  to  the  mill,  if  it  be  a  water-mill.  See  Whitney  y.  Olney, 
3  Mason  280  ;  Genningsy.  LakeyCro,  Car.  168  ;  Boocher  v.  Samfordy  Cro. 
Eliz.  113  ;  Tates  v.  Clincardy  Ibid.  704  ;  Doe  v.  CollinSy  2  T.  R.  498.  The 
mortgage  to  the  defendant  in  error  was  "  of  all  the  machinery  in  the  said 
factory^ **  The  construction  of  the  law  relative  to  recording  mortgagee, 
which  is  claimed  by  the  plaintiff  in  error,  would  make  this  deed  esentially 
different  from  what  was  intended  by  the  parties  to  it.  It  was  a  mortgage 
Df  real  estate,  carrying  with  it,  as  appurtenant  to  the  real  estate,  the 
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macbiDery  in  the  mill.  The  mortgagor  has,  by  the  law  of  Rhode  Iflland, 
three  years  after  the  mortgage  is  foreclosed,  to  redeem.  The  defendant  in 
error  conld  not  have  taken  the  personal  property  out  of  the  mill  and  sold  it. 

Under  the  mortgage,  the  defendant  could  take  no  possession  of  the  prop- 
erty, but  as  an  incident  to  the  mill.  This  possession  of  the  property  was 
only  as  such  an  incident ;  and  if  an  ejectment  were  brought,  the  machinery 
would  be  recovered  as  an  incident  to  the  mill.  If,  then,  the  estate  conveyed 
by  the  mortgage,  personal  as  well  as  real,  is  redeemable  as  real  estate  ;  if 
the  general  rights  and  obligations  of  the  parties  to  this  mortgage,  be  the 
rights  and  obligations  of  the  parties  to  a  mortgage  of  real  estate,  the  de- 
fendant in  error  contends,  that  it  is  not  to  be  recorded  as  a  mortgage  of 
personal  property,  under  the  act  of  January  1834. 

The  object  of  the  act  was  to  give  notice  of  the  existence  of  the  incum- 
brance. That  object  is  answered  by  a  record  in  one  book,  as  well  as  by  a 
record  in  two.  To  require  a  double  record  to  be  made  in  the  same  office, 
would  be  requiring  the  performance  of  an  idle  ceremony  ;  which  would  be 
no  benefit  to  those  who  are  entitled  to  notice,  and  failure  to  perform  which 
would  subject  an  innocent  mortgagee  to  the  loss  of  his  property.  The 
defendants  in  error  contend,  that  the  provisions  of  the  recording  act  are 
only  directory  to  the  town-clerks ;  and  the  law  is  complied  with,  by  the 
recording  of  the  deed  in  the  town-clerk's  office.  If  recorded  in  the  office 
of  the  town-clerk,  it  is  all  sufficient.  The  town-clerk  is  the  keeper  of  the 
records,  and  he,  of  coarse,  knows  where  to  find  the  record  of  any  instru- 
ment. He  alone  has  a  right  to  search  them,  at  the  expense  of  a  party 
inquiring.  It  is  for  him  to  make  such  arrangements  for  the  recording  of 
papers,  as  will  give  him  the  best  means  of  making  an  accurate  search. 
Cited,  as  to  the  construction  of  statutes,  in  the  manner  contended  for  by 
the  counsel  for  the  defendant  in  error.  Rex  v.  Loxdale,  1  Burr.  467  ;  Sex 
v.  Sparrow y  2  Str.  1123  ;  Rex  v.  Inhabitants  *of  Bunningham^  8  ^^ 
Barn.  &  Ores.  29;  Beverley  v.  ElliSy  1  Rand.  102;  Breckenridge  I-  ^^ 
V.  Toddy  .S  T.  B.  Monr.  64.  The  defendant  in  error  also  contended,  that 
according  to  the  true  construction  of  the  act,  the  mortgage  was  properly 
recorded  in  the  record  of  mortgages  of  personal  property.  The  book  of 
mortgages  of  real  estate  is  wholly  unknown  to  the  registry  laws  of  Rhode 
Island.  The  law  does  not  coutemplate  mortgages  of  real  estate  to  be 
recorded  in  one  book,  ond  absolute  deeds  in  another.  It  makes  no  distinc- 
tion between  them  ;  nor  between  mortgages,  and  any  other  conveyance  of 
real  estate. 

The  defendant  in  error  further  contends,  that  the  certificate  of  the  town 
clerk  is  conclusive  evidence  of  the  facts  therein  stated.  He  alone  is  the 
recording  officer  He  alone  is  entitled  to  the  custody  of  the  records  ;  and 
he  alone  is  the  certifying  officer.  See  Laws  of  Rhode  Island  878.  He  cer- 
tifies the  day  and  the  hour  when  the  mortgage  was  left  for  record.  His 
certificate  of  this  fact,  and  of  the  fact  that  the  record  has  been  made,  cannot 
be  contradicted.  Cited,  Tracy  v.  JenkSy  16  Pick.  466  ;  Fk^ost  v.  Beekman, 
1  Johns.  Ch.  288. 

The  counsel  for  the  plaintiff  in  error,  in  reply,  denied,  that  a  deed  or 
any  other  conveyance,  purporting  to  be  executed  by  a  corporation,  and  using 
fiuch  terms  as  are  proper  to  convey  property,  could  be  taken  as  the  joint  deed 
13  Pbt.— 24  869 
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of  these  individaal  corporators.  Nor  could  such  a  deed  be  made  to  operate 
as  a  joint  deed  of  the  individuals,  on  the  ground,  that  the. corporators  had 
committed  a  fraud  by  holding  themselves  out  as  capable  of  making  such  a 
deed. 

Nor  could  the  deed  operate  as  an  estoppel.  An  estoppel  does  not  bind 
a  stranger.  Co.  Litt.  352  a.  An  estoppel  does  not  bind  mere  strangers,  or 
those  who  claim  by  title  paramount  the  deed.  I  does  not  bind  persons  claim- 
ing by  an  adverse  title,  &c.  Carver  v.  Astor^  4  Pet.  83. 

Simply  recording  a  mortgage  in  the  town-clerk's  office,  in  any  book^  would 
not,  in  the  judgment  of  the  general  assembly,  have  accomplished  this  object; 
because,  in  practice,  the  records  in  the  town-clerk's  office  are  open,  at  all 
convenient  hours,  to  public  inspection  ;  are  searched,  as  matter  of  right,  by 
every  freeman  and  freeholder  ;  and  the  town-clerk  himself  is  not  exclusively 
entitled  to  their  perusal,  although  when  called  upon  to  search  the  same,  he 
is  by  law  entitled  to  certain  fees.  We  believe  this  practice  to  be  common 
to  every  state  in  the  Union.  The  legislature  were  well  aware  of  its  exist- 
ence in  Rhode  Island  ;  and  in  passing  the  act  in  question,  they  manifestly 
intended,  that  the  record  of  mortgages  of  personal  property  should  be  so 
made,  that  every  person  interested  might  know  with  certainty  where  to  look 
for  it.  If  it  were  not  so,  where  was  the  necessity  of  prescribing  the  mode 
and  place  of  record  ?  If  the  town-clerk  had  the  exclusive  right  to  search 
the  records,  and  the  community  were  dependent  on  him  solely  for  informa- 
tion as  to  their  contents,  why  the  necessity  of  directing  him  as  to  the  place 
where  to  make  the  record  ? 

^  ,  *In  conclusion,  the  statute  of  February  1834  is  a  remedial  statute  ; 
-I  the  whole  must  be  construed  together,  in  order  to  effectuate  the 
remedy  provided,  and  prevent  thp  mischief  contemplated  by  the  statute ; 
and  the  deed  in  question  was  not  recorded  prior  to  the  levy  by  the  plaintiff 
in  error,  on  the  articles  named  in  the  writ  of  replevin  of  the  defendant  in 
error,  in  conformity  with  the  provisions  of  said  statute. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  case  is  brought 
before  this  court  by  a  writ  of  error  to  the  circuit  court  of  Rhode  Island. 
The  defendant,  Cyrus  Butler,  commenced  an  action  of  replevin  against 
ihe  plaintiff  in  error,  for  various  articles  of  personal  property  specified  in  the 
writ  of  replevin,  and  claimed  by  him  under  a  mortgage,  dated  the  20th  day 
of  November  1837.  The  defendant  had  taken  possession  of  the  property,  by 
virtue  of  an  execution  directed  to  him  as  marshal,  on  a  judgment  against 
the  mortgagors. 

On  the  trial,  certain  exceptions  were  taken  to  the  rulings  of  the  courts 
which  bring  the  questions  decided  before  this  court.  The  mortgage  was 
executed  by  one  Daniel  Greene,  as  the  agent  of  the  Union  Steam  Mill  Com- 
pany, said  company  being  a  manufacturing  corporation,  conveying  to  the 
plaintiff  below  certain  lands,  with  a  woollen  mill  and  other  buildings,  with 
the  machinery  in  said  mill,  &c.  And  the  incorporating  act  and  several  acts 
amendatory  thereto  were  read  in  evidence.  And  also  a  deed  from  William 
P.  Salisbury  to  the  said  Greene,  dated  the  1 8th  May  1837,  conveying  all  his 
interest  in  the  real  and  personal  property  of  the  Union  Steam  Mill  Com- 
pany. And  it  was  proved,  that  Daniel  Greene,  who  executed  the  deed  first 
aforesaid,  was,  and  had  been  from  the  time  of  the  formation  of  said  com- 
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pany^  the  general  agent,  and  as  such,  had  made  all  purchases  and  sales  for 
the  company ;  and  that  the  deed  was  executed  by  him  with  the  consent 
and  authority  of  said  company  ;  and  also  by  and  with  the  consent  and 
authority  of  the  persons  who,  at  the  time  of  the  execution  thereof,  were 
members  of  said  company.  The  court  decided,  that  the  said  corporation  was 
not  so  proved  as  to  entitle  the  deed  to  be  read  to  the  jury  as  the  deed  of  the 
said  corporation  ;  but  that  the  deed  was  good  to  convey  a  valid  title  to 
the  articles  named  in  the  writ  of  replevin.  To  this  decision,  the  counsel  for  the 
defendant  excepted. 

And  it  was  further  objected  to  said  deed,  that  it  did  not  appear,  that  the 
same  had  been  recorded  prior  to  the  defendant's  levy  on  the  articles  by 
the  writ  of  replevin,  in  conformity  to  the  statute  on  the  subject.  The  counsel 
for  the  plaintiff  produced  and  read  to  the  court,  an  indorsement  on  the  back 
of  said  deed,  signed  by  the  clerk  of  the  town  of  East  Greenwich,  in  the  words 
and  figures  following,  to  wit :  "  Lodged  in  the  town-clerk's  office,  to  record, 
Nov.  20th,  1837,  at  6  o'clock  P.  M.,  and  recorded,  same  day,  in  the  records 
of  mortgages,  in  East  Greenwich,  book  No.  4,  Ac."  *It  was  proved,  r«^go 
that  the  said  clerk  kept  a  book  in  which  all  mortgages  of  personal  ^ 
property  only  were  recorded ;  and  all  other  mortgages,  which  included  real 
estate,  were  recorded  in  other  books  kept  in  the  office.  After  the  deed  was 
recorded,  it  was  taken  away  by  the  plaintiff  below  ;  and  afterwards,  on  the 
14th  November  1838,  was  returned  by  him  to  said  office,  when  it  was  recorded 
in  the  book  kept  for  mortgages  of  personal  property.  And  the  court  decided, 
that  said  certificate  was  sufficient  evidence  that  the  deed  was  duly  recorded. 
To  which  decision,  the  defendant  excepted. 

The  above  exceptions  present  two  points  for  examination.  1.  Whether 
the  mortgage  deed  was  valid  ?    2.  Whether  it  was  duly  recorded  ? 

To  the  decision  of  the  court,  that  the  evidence  did  not  show  that  the 
stockholders  had  organized  themselves  under  the  act  of  incorporation,  so  as 
to  enable  them  to  execute  a  corporate  deed,  there  was  no  exception ;  this 
ruling  of  the  circuit  court  is  not,  therefore,  brought  before  this  court.  The 
deed  of  mortgage  purports  to  be  executed  by  the  corporation.  The  Union 
Steam  Mill  Company  is  the  name  of  the  corporation  ;  and  on  the  face  of  the 
deed,  the  company  is  stated  to  have  been  legally  incorporated.  Daniel 
Greene,  as  the  agent  of  the  company,  and  in  its  name,  signed  the  deed,  and 
affixed  to  it  the  seal  of  the  corporation.  And  the  counsel  for  the  plaintiff 
in  error  insist,  that  this  mortgage  can  only  be  operative  as  the  deed  of 
the  corporation;  that  if  it  be  not  the  deed  of  the  corporation,  it  is  no  deed  ; 
and  that  in  no  sense  can  it  be  considered  the  deed  of  the  stockholders 
of  the  Union  Steam  Mill  Company,  as  partners  ;  independent  of  the  act  of 
incorporation.  This,  it  is  said,  would  be  giving  a  different  effect  to  the  deed 
from  that  which  was  intended  by  the  parties  who  executed  it;  they  bind 
themselves  as  corporators,  and  convey,  as  such,  the  property  of  the  corpora- 
tion ;  and  to  hold  that  the  deed  binds  them  in  any  other  capacity,  or  con- 
veys the  property  in  any  other,  would  not  only  essentially  vary  the  terms  of 
the  deed,  as  clearly  expressed  upon  its  face,  but  it  would  be  a  fraud  against 
the  creditors  of  the  company.  And  it  is  also  insisted,  that  the  deed,  being 
under  seal,  and  executed  by  only  one  of  the  partners,  cannot  bind  the  com- 
pany. 

From  the  record,  it  appears,  that  this  company  did  business  before  the 
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act  of  incorporation  was  passed,  and  that  Daniel  Greene  acted  as  its  agent. 
And  that  after  the  deed  of  William  P.  Salisbury,  conveying  to  the  company 
all  his  interest  in  the  property,  in  May  1837,  Daniel  Greene  and  R.  W. 
Dickinson  composed  the  stockholders  of  the  company.  And  it  appears, 
after  they  assumed  their  corporate  functions,  much  formality  was  observed 
in  the  record  of  their  proceedings.  Greene  acted  as  chairman,  and  Dickin- 
son as  secretary  ;  motions  were  made,  and,  as  it  would  seem,  were  unani- 
mously decided.  A  special  meeting  of  the  stockholders  was  called,  on  the 
^1  subject  of  executing  *the  mortgage,  by  a  formal  note,  addressed  by 
-*  R.  W.  Dickinson,  as  clerk,  to  Daniel  Greene,  and  another  to  himself. 
In  their  business  proceedings,  generally,  as  well  as  in  the  execution  of  the 
mortgage,  these  individuals  assumed  to  act  as  a  corporation.  But  they 
were  not  authorized  to  act  in  this  capacity.  This  fact  must  be  taken  as 
granted,  at  least  so  far  as  the  decision  of  the  present  case.  And  here  a 
question  arises,  whether  the  acts  of  these  individuals,  in  their  assumed 
character  as  corporators,  are  void.  May  they  hold  themselves  out  to  the 
world  as  entitled  to  certain  corporate  privileges,  when  they  were  not  so 
entitled  ;  and  afterwards  avoid  their  contract  on  this  ground?  This  would 
be  a  somewhat  new,  and  certainly,  a  most  successful  mode  of  practising 
fraud.     It  would  be  enabling  a  party  to  take  advantage  of  his  own  wrong. 

As  the  present  controversy  involves  only  the  right  to  the  personal  prop- 
erty named  in  the  deed  of  mortgage,  it  is  not  necessary  to  consider  the 
validity  of  that  instrument,  beyond  the  effect  it  has  on  this  property.  It  is 
a  well-settled  rule,  though  a  very  technical  one,  that  one  partner  cannot 
bind  his  copartner  by  deed.  And  it  is  equally  well  settled,  that  one  partner 
may  dispose  of  the  personal  property  of  the  firm.  In  this  case,  had  an  ab- 
solute sale  and  delivery  of  this  property  been  made  by  Greene,  no  one,  in 
the  absence  of  fraud,  could  have  questioned  the  title  of  the  purchaser.  But 
the  mortgage  was  executed  under  seal,  and  Greene,  it  is  alleged,  could  not 
bind  his  partner  by  deed.  That  these  individuals,  not  being  responsible  on 
their  contracts  as  a  corporation,  are  liable  as  copartners,  is  too  clear  to  admit 
of  doubt.  The  property  of  the  company,  both  real  and  personal,  was  vested 
in  them  ;  and  they  controlled  its  entire  operations.  The  mortgage  deed 
was  executed  on  the  20th  of  November  1837.  And  it  appears  from  the 
record,  that  Greene  and  Dickinson  unanimously  resolved,  that  the  mortgage 
should  be  executed  by  Greene,  as  agent  of  the  corporation.  And  it  was 
accordingly  executed  on  that  day. 

Now,  that  one  partner  may  bind  his  copartner  by  deed,  if  be  be  present 
and  assent  to  it,  is  a  well-established  principle.  The  signature  and  seal  of 
Greene  are  affixed  to  the  mortgage ;  and  that  this  was  done  with  the  assent 
of  his  copartner,  Dickinson,  is  unquestionable.  But  was  Dickinson  present 
at  the  execution  of  the  mortgage,  and  did  he  then  assent  to  it?  TVe  think 
the  facts  in  the  record  will  warrant  such  a  conclusion.  The  resolve  of  the 
partners  to  give  the  mortgage,  and  the  execution  of  it,  bear  the  same  date  ; 
and  may  well  be  considered  the  same  transaction.  This  seems  to  be  the 
fair  result  of  the  facts  stated,  and  must  be  received  as  primd  facie  evidence 
of  the  due  execution  of  the  deed.  These  facts  are  liable  to  be  rebutted  by 
utAOAi  *°y  ^^^  ^^^  questions  the  validity  of  the  deed.  *A11  those  parts  of 
J  the  deed,  which  refer  to  the  corporation,  including  the  corporate  seal, 
may  be  rejected  as  surplusage,  which  do  not  vitiate  it.  They  are  considered 
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as  merely  descriptive,  and  being  false  in  fact,  can  have  no  effect  on  the 
deed.  The  seal  of  one  partner  to  a  deed,  with  the  assent  of  the  copartner, 
will  bind  the  firm.  From  these  considerations,  we  think  the  circuit  court 
did  not  err,  in  receiving  the  mortgage  deed  in  evidence  ;  treating  it  as  a 
valid  instrument,  as  it  respects  the  rights  involved  in  this  suit. 

2.  Was  this  mortgage  duly  recorded  ?  By  an  act  of  the  legislature  of 
Rhode  Island,  passed  at  the  January  session  1834,  entitled  '*  an  act  to  pre- 
vent fraud  in  the  transfer  of  personal  property,"  it  is  provided,  that  no 
mortgage  of  personal  property,  except  as  between  the  parties,  shall  be  valid, 
unless  possession  accompany  the  deed,  or  it  be  recorded  in  the  office  of  the 
town^clerk.  In  the  second  section,  it  is  made  the  duty  of  the  clerk  to  record 
such  mortgages  in  a  book  kept  for  that  purpose.  It  appears  from  the  evi- 
dence, that  the  town-clerk  kept  a  book  in  his  office  in  which  he  recorded  all 
mortgages  of  personal  property  ;  and  all  other  mortgages  which  included 
real  estate,  or  real  estate  and  personal,  were  recorded  in  other  books  kept  in 
said  office,  in  one  of  which  this  mortgage  was  recorded.  And  the  question 
is,  whether  such  a  registration  is  sufficient,  under  the  statute.  The  object 
of  the  recording  act  is  to  give  notice  to  subsequent  purchasers.  The  statute 
undoubtedly  requires  the  clerk  to  record  mortgages  for  personal  property 
only,  in  a  book  kept  for  that  purpose.  This  being  the  requirement  of  the 
law,  to  which  the  clerk  strictly  conformed,  there  could  be  no  uncertainty  in 
searching  the  record  for  a  personal  mortgage. 

But  it  seems,  that  the  statute  did  not  expressly  provide,  in  what  book  a 
mortgage  like  the  one  under  consideration,  for  both  real  and  personal  prop- 
erty, should  be  recorded.  And  it  appears,  that  it  was  the  usage  of  the  office, 
to  record  such  mortgages  in  the  book  which  contains  mortgages  for  real 
estate.  Now  if  this  be  insufficient,  nothing  short  of  recording  such  a  deed 
in  both  books,  could  be  held  a  compliance  with  the  statute.  And  can  this 
be  necessary?  The  conveyance  of  the  personal  and  real  property  is  so 
blended  in  the  mortgage,  as  to  be  inseparable.  To  require  a  double  record, 
would  seem  to  be  an  unreasonable  construction  of  the  statute,  as  it  cannot 
be  necessary  to  effectuate  its  object.  Both  records  are  kept^in  the  same 
office,  and  by  the  same  person  ;  who  performs  the  duties  of  the  office,  and 
must  always  be  well  acquainted  with  its  usage.  Any  inquiry  of  the  clerk 
for  the  record  of  a  mortgage  like  the  one  under  consideration,  would  as  cer- 
tainly lead  to  it,  under  the  usage,  as  if  it  were  recorded  in  both  books.  If 
this  mortgage  had  been  recorded  in  the  book  for  personal  mortgages,  the 
same  strictness  as  now  contended  for  might  be  urged  ^against  such  t^^qk 
record  book,  as  it  would  not  then  be  kept  exclusively  for  personal  ^ 
mortgages.  We  think,  that  this  mortgage  has  been  recorded  in  a  book 
kept,  though  not  exclusively,  for  the  purpose  of  recording  mortgages  which 
convey  real  and  personal  property  ;  and  that  it  is  within  a  fair  oonstrnotion 
of  the  statute. 

We  think  also,  that  the  circuit  court  did  not  err,  in  deciding  that  the 
certificate  of  the  clerk  was  sufficient  evidence  that  the  mortgage  deed  was 
duly  recorded.  The  judgment  of  the  circuit  court,  not  being  erroneous,  ia 
affirmed,  with  oosts. 

Judgment  affirmed. 
878 
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^Oabby  Bagnell  and  the  Execators  of  Morgan  Bybns,  FlaintifEB  in 
error,  v.  Gborgs  W.  Brodbriok,  Defendant  in  error. 

Patents  for  lands. — J^ew  Madrid  certificates. 

The  plaintiff  in  error  had  exhibited,  in  an  action  instituted  against  him  in  the  circoit  oonrt  of 
Missouri,  evidence,  conducing  to  prove  that  a  patent  from  the  United  States,  under  which  the 
plaintiff  iu  the  ejectment,  the  defendant  in  error,  claimed  the  land,  had  been  improperly 
granted  by  ttie  government  of  the  United  States,  and  that  the  title  to  the  land  was  in  him  : 
Held^  that  in  un  action  at  law,  a  patent  from  the  United  States  for  part  of  the  public  lands  is 
conclusive ;  if  those  who  claim  to  hold  the  land  against  the  patent  can  show  that  it  issued  by 
mistflice,  then  the  equity  side  of  the  circuit  court  is  tlie  proper /orum,  and  a  bill  in  chanceiyift 
the  proper  remedy,  to  investigate  the  equities  of  the  parlies. 

Oongress  has  the  sole  power  to  declare  the  dignity  and  effect  of  titles  emanating  from  the  United 
States  ;  and  ilie  whole  legislation  of  the  government  in  reference  to  the  public  lands,  dedarss 
the  patent  to  be  the  superior  and  conclusive  evidence  of  legal  title ;  until  it  issues,  the  fee  is 
in  the  government ;  which,  by  the  patent,  passes  to  the  grantee,  and  he  is  entitled  to  recover 
the  posHession  in  ejectment. 

The  practice  of  giving  in  endence  a  special  entry,  in  aid  of  a  patent,  and  dating  the  legal  title 
from  the  date  of  the  entry,  is  familiar  in  some  of  the  states,  and  especially  in  Tennessee;  yet, 
the  entry  can  only  come  in  aid  of  the  legal  title,  and  is  no  evidence  of  such  title,  Btanding 
alone,  when  opposed  to  a  patent  for  the  same  land.' 

The  presumption  is,  that  the  judgment  of  a  circuit  court  is  proper,  and  it  lies  on  the  plaintiff  in 
error  to  show  the  contrary. 

When  the  title  to  the  public  land  has  passed  out  of  the  United  States,  by  confltoting  patents, 
there  can  be  no  objection  to  the  practice  adopted  by  the  courts  of  a  state,  to  give  effect  to  the 
better  right,  in  any  form  of  remedy  the  legislature  or  courts  of  the  state  may  prescribe.* 

No  doubt  is  entertained  of  the  power  of  the  states  to  pass  laws,  authorizing  purchasei-s  of  lands 
from  the  United  States  to  prosecute  actions  of  ejectment  upon  certificates  of  purchase,  against 
trespassers  on  the  lands  purchased ;  but  it  is  denied,  that  the  states  have  any  power  to  de- 
clare certificates  of  purchase  of  equal  dignity  with  a  patent ;  congress  alone  can  give  them 
such  effect.* 

Ebrob  to  the  Circuit  Court  of  Mi88onri.  This  was  an  action  of  eject- 
ment, for  a  tract  of  land,  in  the  Btate  of  Missouri,  instituted  by  George  W. 
Brodorick  against  Bagnell,  the  defendant,  the  tenant  in  possession  ;  and  in 
the  progress  of  the  cause,  Morgan  Byrne,  the  landlord,  was  made  co-defend- 
ant, and  he  dying,  his  executors  were  substituted. 

Other  actions  of  ejectment  were,  at  the  same  time,  instituted  by  George 
W.  Broderick,  for  parts  of  the  said  tract,  in  the  possession  of  McCunic  and 
of  Sampson  ;  and  the  executors  of  Morgan  Byrne  became,  in  the  same 
manner,  co-defendants  in  the  cases.  A  verdict,  in  conformity  to  the  opinion 
of  the  circuit  court,  having  been  given  for  the  plaintiff,  in  each  of  the  cases, 
on  the  lOth  of  April  1838,  the  defendants  prosecuted  writs  of  error  to  the 
supreme  court ;  bills  of  exception  having  bi*en  sealed  by  the  court. 

The  bills  of  exception  showed,  that  on  the  trial  of  these  cases,  the  plain- 
tiff below  read  in  evidence  a  copy  of  the  patent  from  the  United  States  to 

*  The  inception  of  title,  under  a  New  Mad-  the  patentee,  in  a  federal  court.  Fenn  v. 
rid  certificate,  is  the  recording  of  the  plat  and  Holme,  21  How.  481 ;  Hooper  v.  Scheimer,  88 
survey  in  the  recorder's  office.  Lessieur  v.  Id.  286.  A  patent  raises  the  presumption  that 
Price,  12  How.  69  ;  Rector  v.  Ashley,  6  Wall,  all  previous  steps  had  been  regularly  taken  to 
148  ;  Rector  v.  United  States,  92  U.  S.  698.  justify  the  issuing  of  it.     Murter  r.  Gromme- 

'  See  Doe  v.  Eslava,  9  How.  421.  Ifn,  18  How.  87.      See  Quinn  v.  Ohapman,  111 

*  A  state  law  cannot  confer  on  the  equitable     U.  S.  446. 
owner  the  right  to  maintain  ejectment  against 
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John  Robertson,  Jr.,  dated  17th  June  1820,  for  the  tract  of  land  mentioned 
in  the  above  Btatements,  which,  reciting  that  *John  Bobertsov,  Jr.,  ^^ 
had  deposited  in  the  general  land-office,  a  certificate,  No.  192,  of  the  »■ 
recorder  of  land-titles  at  St.  Louis,  Missouri ;  whereby  it  appeared  that  in 
pursuance  of  an  act  of  congress  passed  17th  February  1815,  entitled,  ''an 
act  for  the  relief  of  the  inhabitants  o^  the  late  county  of  New  Madrid,  in  the 
Missouri  territory,  who  suffered  by  earthquakes,"  the  said  John  Robertson, 
Jr.,  was  confirmed  in  his  claim  for  640  acres  of  land,  being  survey  No.  2810, 
and  section  S2,  township  50  north,  and  range  15  west  of  5th  principal 
meridian ;  and  the  United  States  granted  to  John  Robertson,  Jr.,  in  fee, 
the  tract  of  land  described  above.  Also,  a  deed  from  John  Robertson,  Jr., 
to  Augustus  H.  Evans,  dated  16th  November  1830,  conveying  the  same 
tract  of  land  to  the  said  Evans  in  fee,  expressly  stipulating,  however,  against 
any  warranty.  Also,  a  deed  from  Augustus  H.  Evans  to  George  W. 
Broderick,  the  plaintiff  below,  now  defendant  in  error,  dated  7th  June  1830, 
cenveying  the  same  tract  of  land  to  the  said  Broderick  in  fee  ;  and  proved 
possession  of  the  premises  by  the  defendants  below,  at  the  commencement 
of  the  suits  respectively  ;  and  here  closed  his  testimony. 

That  the  defendants  below,  now  plaintiffs  in  error,  read  in  evidence  a 
transcript  of  a  notice  to  the  recorder  of  land-titles  for  the  United  States,  at 
St.  Louis,  taken  from  the  records  of  the  ofiice  of  the  recorder,  given  by  John 
Robertson,  Jr.,  which  stated  that  he  claimed  750  arpens  of  land,  in  the  Big 
Prairie,  on  the  ground  of  inhabitation  and  cultivation,  prior  to  and  on  20th 
December  1803,  by  and  with  the  consent  of  the  proper  Spanish  officer. 
Also,  a  copy  of  proceedings  had  before  the  board  of  commissioners  on  land* 
claims,  on  the  11th  July  1811,  taken  from  the  minutes  of  the  proceedings  of 
the  board  for  ascertaining  and  adjusting  the  titles  and  claims  to  lands,  which 
showed,  that  on  the  claim  of  John  Robertson,  Jr.,  for  750  arpens  of  land,  in 
the  Big  Prairie,  the  board  granted  to  John  Robertson,  Jr.,  200  arpens  of 
land.  Also,  a  transcript  of  opinion,  and  report  of  the  recorder  of  land-titles 
of  the  United  States,  at  St.  Louis,  made  1st  November  1815,  which,  in 
connection  with  act  of  congress  of  29th  April  1816,  entitled, '' an  act 
for  the  confirmation  of  certain  claims  of  land  in  the  western  district  of  the 
state  of  Louisiana,  and  in  the  territory  of  Missouri "  (see  §  2  of  this  act), 
showed,  that  the  confirmation  of  200  arpens,  parcel  of  the  claim  of  John 
Robertson,  Jr.,  for  750  arpens  of  land,  in  the  Big  Prairie,  made  by  the  board 
of  commissioners  aforesaid,  was  extended  to  640  acres,  and  this  quantity, 
640  acres,  was  accordingly  confirmed  to  him.  Also,  a  deed  from  John 
Robertson,  Jr.,  to  Edward  Robertson,  Sr.,  dated  29th  May  1809,  con- 
veying the  said  750  arpens  of  land  to  the  said  Edward  Robertson,  Sr.,  in 
in  fee  ;  reciting  in  same  conveyance,  that  330  arpens  of  the  said  750  arpens 
had  been  surveyed,  and  how  ;  and  specifying  the  manner  of  laying  off  the 
residue,  and  authorizing  the  said  Edward  Robertson  to  apply  for  and  receive 
from  government,  or  the  proper  authoriites,  a  patent,  in  his  own  name,  for 
the  same  ;  and  covenanting,  on  behalf  of  himself  and  his  heirs,  to  warrant  the 
title  ^against  all  persons  claiming  under, through  or  by  the  vendor,  r^.qo 
Also,  a  deed  from  Edward  Robertson,  Sr.,  to  Morgan  Byrne,  dated  ^ 
30th  October  1813,  conveying  to  the  said  Byrne,  in  fee,  300  arpens  of  land, 
out  of  a  tract  of  land,  the  head-right  of  John  Robertson,  Jr.,  situated  and 
being  in  the  Big  Prairie,  bounding  the  part  conveyed,  parcel  of  the  750  arpens 
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above  described  ;  and  covenanting,  for  himself  and  his  heirs,  to  warrant  and 
defend  the  title  against  all  claims  whatever.  Also,  a  deed  from  Edward 
Elobertson,  Sr.,  to  Morgan  Byrne,  dated  11th  September  1816,  conveying 
to  the  said  Byrne  in  fee,  250  arpens  of  land,  part  of  the  head-right  of  John 
Robertson,  Jr.,  of  750  arpens,  situated  in  the  Big  Prairie,  and  containing  a 
covenant,  for  himself  and  heirs,  to  warrant  the  title  against  all  claims  what- 
ever. Also,  a  copy  of  deed  from  Edward  Robertson,  Sr.,  to  William  Shelby, 
dated  29th  October  1816,  conveying  to  the  said  Shelby  in  fee,  200  arpens  of 
land,  bounding  the  same,  parcel  of  the  head-right  of  John  Robertson,  Jr. 
(and  parcel  of  the  750  arpens  above  described),  and  containing  a  covenant 
of  general  warranty.  Also,  a  copy  of  deed  from  William  Shelby  to  Levi 
Grimes,  dated  2d  December  1816,  conveying  to  the  said  Grimes  in  fee,  the 
200  arpens  of  land  next  above  described,  and  containing  a  covenant  of 
waiTanty.  Also,  a  deed  from  Levi  Grimes  to  Morgan  Byrne,  dated  26th 
February  1817,  conveying  to  the  said  Byrne  in  fee,  the  200  arpens  of  land 
next  above  described,  and  containing  a  special  warranty. 

The  defendants  also  produced  in  evidence  an  extract  from  the  registry  of 
relinquishments,  in  the  office  of  recorder  of  land-titles  for  the  United  States, 
at  St.  Louis,  of  lands  materially  injured  by  earthquakes,  under  the  act  of 
congress  of  17th  February  1815  ;  which  showed  that  the  confirmation  afore- 
said to  John  Robertson,  Jr.,  for  640  acres,  situated  in  the  Big  Prairie,  was 
relinquished  by  Morgan  Byrne,  as  the  legal  representative  of  John  Robert- 
son, Jr.,  and  on  such  relinquishment  the  location  certificate  No.  448  issued. 
Also,  a  copy  of  certificate  of  location,  dated  September  1818,  and  No.  448, 
issued  by  the  recorder  of  land-titles  of  the  United  States,  at  St.  Louis,  which 
certified  that  a  tract  of  640  acres  of  land,  situated  in  the  Big  Prairie,  was 
materially  injured  by  earthquakes,  and  that  in  conformity  with  the  provis- 
ions of  the  act  of  congress  of  17th  February  1 815,  the  said  John  Robertson, 
Jr.  (reciting  that  he  appears  from  the  books  of  his  office,  recorder  of  land 
titles  of  the  United  States,  to  be  the  owner),  or  his  legal  representatives,  was 
entitled  to  locate  640  acres  of  land  on  any  of  the  public  lands,  &c.  Also,  a 
copy  of  the  location,  under  the  foregoing  certificate  of  location,  made  8th 
October  1818,  which  showed  that  Morgan  Byrne,  as  the  legal  sepresentative 
of  John  Robertson,  Jr.,  entered  and  located  640  acres  of  land,  by  virtue  of 
the  certificate  of  location,  commonly  called  a  New  Madrid  certificate,  issued 
by  the  recorder  of  land  titles  of  the  United  States,  at  St.  Louis,  dated  Sep- 
tember 1818,  No.  448,  so  as  to  include  section  32,  township  50  north,  range 
♦i-^Ql  ^^  ^®®^  ^^  *  principal  meridian  (the  same  premises  in  dispute) ; 
-<  and  here  the  defendants  below  closed  their  testimony. 

The  plaintiff  below  then  read  in  evidence,  a  copy  of  notice  by  John 
Robertson,  Jr.,  of  claim  for  330  arpens,  and  proceedings  on  same  had  before 
the  board  of  commissioners  of  land-claims,  on  24th  March  1806,  and  15th 
August  1811,  which  showed,  that  John  Robertson,  Jr.,  filed  a  notice  of 
claim  for  330  arpens,  situate  in  the  district  of  New  Madrid,  under  the  2d 
section  of  the  act  of  congress  of  March  1805,  accompanied  by  a  plat  of 
survey  of  330  arpens,  made  by  one  Joseph  Story,  at  request  of  John  Robert- 
son, Jr.  (as  the  same  purported),  who,  as  the  survey  recited,  claimed  the 
same  as  part  of  his  settlement  right,  by  virtue  of  the  2d  section  of  the  act  of 
congress  of  March  1805  ;  that  the  board  of  commissioners,  on  the  24th 
March  1806,  granted  to  the  claimant  750  arpens,  and  on  the  15th  August  1811, 
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rejected  the  claim  entirely,  saying  the  claim  ought  not  to  be  granted.  Also, 
a  transcript  of  opinion,  and  report  of  the  recorder  of  land-titles  of  the  United. 
States,  at  St.  Louis,  made  1st  November  1816,  which,  in  connection  with  the 
act  of  congress  of  29th  April  1816,  before  referred  to,  showed  that  the  claim 
of  John  Robertson,  for  330  arpens  was  confirmed  to  him,  and  880  arpens 
accordingly  granted.  Also,  a  copy  of  certificate  of  location,  in  favor  of 
John  Robertson,  Jr.,  or  his  legal  representatives,  dated  18th  September 
1818,  No.  447,  issued  by  the  recorder  of  land- titles  of  the  United  States, 
at  St.  Louis,  which  certified  that  a  tract  of  330  arpens  of  land,  situate  on  lake 
St.  Marie,  had  been  materially  injured  by  earthquakes,  and  that  in  con- 
formity with  the  provisions  of  the  act  of  congress  of  17th  February  1815, 
the  said  John  Robertson,  Jr.,  reciting  that  he  appeared  from  the  books  of 
his  office  (recorder  of  land-titles  of  the  United  States),  to  be  the  owner,  or 
his  legal  representatives,  was  entitled  to  locate  330  arpens  of  land,  &o. 

The  defendants  below  then  read  in  evidence,  an  extract  from  registry  of 
relinquishments,  in  the  office  of  the  recorder  of  land-titles  of  the  United 
States,  at  St.  Louis,  of  lands  materially  injured  by  earthquakes,  under  the 
act  of  congress  of  17th  February  1815,  which  showed,  that  the  confirmation 
aforesaid  of  330  arpens  to  John  Robertson,  Jr.,  was  relinquished  by  James 
Tanner,  as  his  legal  representative,  and  that  on  such  relinquishment,  the 
location  certificate,  No.  447,  issued.  Also,  a  certificate  of  the  recorder  of 
land-titles  aforesaid,  that  from  entries  made  in  the  books  of  his  office, 
of  New  Madrid  location  certificates  issued,  the  certificate  of  location  No.  447, 
was  delivered  to  one  Jacoby,  for  James  Tanner,  and  certificate  of  location 
No.  448,  was  delivered  to  Morgan  Byrne  ;  and  proved  that  the  premises  in 
dispute  in  each  case,  was  of  the  value  of  $3000  :  which  closed  and  was  all 
the  evidence  given  in  the  causes. 

Upon  the  case  made,  the  defendants  below  moved  the  court  to  instruct 
the  jury  as  follows  :  1.  That  the  entry,  or  New  Madrid  location,  made  by 
Morgan  *Byrne,  in  his  own  name,  as  given  in  evidence  in  these  cases,  rip .  .^ 
is  proof  of  legal  title  to  the  land  ;  and  is  a  sufficient  defence  against  ^ 
all  persons  who  do  not  show  a  better  legal  title  to  the  same  land.  2.  That 
the  patent,  a  copy  of  which  has  been  given  in  evidence  by  the  plaintiff,  did 
not  vest  in  the  patentee  any  better  legal  right  to  the  land  in  question,  than 
he  had  before  the  date  thereof,  as  against  the  defendants  claiming  the  same 
land  adversely  by  other  title.  3.  That  after  the  entry,  and  before  the 
patent,  Morgan  Byrne  had  a  legal  title  to  the  land  in  question,  sufficient  to 
enable  him  to  prosecute  or  defend  an  action  of  ejectment  therefor  ;  and  that 
the  issuing  of  the  patent  could  not  divest  that  title.  4.  That  if  the  jury 
believe,  the  patent,  a  copy  of  which  has  been  offered  in  evidence  by  the 
plaintiff,  issue<]  on  the  location  made  by  Morgan  Byrne,  and  shown  in  evi- 
dence on  the  part  of  the  defendants  in  these  cases  ;  the  patent  is  not  such 
title  as  will  avail  against  the  location.  All  which  instructions  the  court 
refused  :  to  which  refusal,  exceptions  were  taken. 

Beverly  Allen  submitted  a  printed  argument,  for  the  plaintiffs  in  error. 
The  errors  assigned  are,  besides  the  general  assignment,  four  ;  answering 
respectively  to  the  refusal  of  the  court  to  give  the  four  instructions  prayed  ; 
and  a  fifth,  that  the  judgment  against  the  executors  of  Byrne  was  de  banii 
prqpriis,  whereas,  it  should  have  been  de  bonis  testatorie, 
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Tt  appears  from  the  testimony  in  the  three  cases,  that  Morgan  Byrne,  the 
landlord  and  testator,  was  the  owner  of  the  land  in  New  Madrid,  which  was 
injured  by  earthquakes ;  that  he  applied  for  and  obtained  the  certificate  of 
location,  No.  448,  relinquishing  his  land  in  New  Madrid,  in  lieu  of  which  this 
certificate  issued  by  the  United  Slates,  and  was  located,  in  his  own  name, 
on  the  tract  of  land  in  dispute,  in  virtue  of  certificate  No.  448  ;  that  upon 
his  location,  a  patent  certificate  issued,  and  on  this  certificate,  a  patent 
issued  to  John  Robertson,  Jr.,  the  same  person  who  once  owned  the  land  in 
New  Madrid,  relinquished  by  Byrne,  and  under  whom  Byrne  claimed  that 
land.  That  the  plaintiff  derives  title  to  the  land  in  dispute,  from  John  Rob- 
ertson, Jr.,  by  deeds  executed  since  the  issue  of  the  patent ;  and  being  such 
owner,  instituted  these  actions  of  ejectment,  to  recover  the  possession  of  the 
land  located  as  aforesaid  by  Byrne. 

The  question  is,,  whether,  in  such  a  case,  and  on  such  a  statement  of  facts, 
John  Robertson,  Jr.,  the  patentee,  or  George  W.  Broderick,  his  assignee, 
can  recover  against  Morgan  Byrne,  the  locator  of  the  land,  or  his  representa- 
tives. The  plaintiffs  in  error,  contend,  that  the  patentee  and  his  assignee 
cannot ;  and  rely  on  the  following  grounds  :  1.  The  title  of  Morgan  Byrne 
^  1  ^*®  suflScient  to  maintain  an  action  *of  ejectment.  See  Revised  Code 
-I  of  Missouri  of  1825,  page  343,  §  2,  in  force  at  commencement  of 
these  suits  ;(a)  and  Revised  Code  of  Missouri  of  1835,  p.  ^34-5,  §  1,  2,  9,  in 
force  at  trial  of  same.  (5)    2.  That  whatever  was  sufficient  to  maintain,  must 

(a)  §  2.  Be  it  further  enacted,  that  any  person  claiming  lands  or  tenements,  by  vir- 
tue of  any  pre-emption  right,  New  Madrid  location,  entry  with  the  roister  and  receiver, 
confirmation  by  the  board  of  commissioners  of  land-claims  for  the  territory  of  Mis- 
souri, or  by  the  recorder  of  land-titles,  or  by  concession,  not  exceeding  one  league 
square,  or  by  settlement-right,  or  other  right,  where  such  right  or  concession  has  been 
confirmed  by  the  commissioners  aforesaid,  or  recorder  aforesaid,  or  by  any  act  of  con- 
gress, or  where  the  same  is  held  by  deed,  patent,  entry,  warrant  or  survey,  being 
confirmed  as  aforesaid;  or  by  any  French  or  Spanish  grant,  warrant  or  order  of  survey, 
which,  prior  to  the  10th  day  of  March  1804,  had  been  surveyed  by  proper  authority, 
under  the  French  or  Spanish  governments,  and  recorded  according  to  the  custom  and 
usages  of  the  country,  although  such  person  may  not  be  in  the  actual  possession ;  or 
if  the  same  shall  have  been  actually  surveyed,  by  authority  of  the  United  States, 
since  the  10th  day  of  March  1804,  or  by  any  proper  officer,  under  the  French  or  Span- 
ish governments,  prior  to  the  said  10th  day  of  March  1804 ;  such  person  shall  and  may 
maintain  actions  of  ejectment  or  trespass,  in  any  court  having  jurisdiction  thereof, 
against  any  person  not  having  a  better  title ;  and  in  all  actions  of  ejectment,  where  a 
verdict  shall  be  found  for  the  plaintiff,  the  jury  shall  also  find  damages  for  the  mesne 
profits,  up  to  the  time  of  rendering  the  verdict:  provided,  however,  that  mesne  profits 
shall  not  be  recovered  for  any  time  prior  to  the  commencement  of  the  suit,  unless  the 
plaintiff  shall  prove  that  the  defendant  had  knowledge  of  his  claim;  and  then  only 
from  the  time  of  such  knowledge  coming  from  the  defendant. 

(b)  §  1.  The  action  of  ejectment  may  be  maintained,  in  all  cases  when  the  plaintiff 
is  legally  entitled  to  the  possession  of  the  premises. 

§  2.  The  action  of  ejectment  may  also  be  maintained,  in  all  cases  where  the  plain- 
iff  claims  possession  of  the  premises,  against  any  person  not  having  a  better  title 
thereto,  under  or  by  virtue  of:  1st,  An  entry  with  the  register  and  receiver  of  any  land 
office  of  the  United  States,  or  with  the  commissioner  of  the  general  land-office  there- 
of; or,  2d,  A  pre-emption  right  under  the  laws  of  the  United  States;  or,  8d,  A  New 
Madrid  location;  or,  4th,  A  confirmation  made  under  the  laws  of  the  United  States;  or, 
6th,  A  French  or  Spanish  grant,  warrant  or  order  of  survey,  surveyed  by  proper  author* 
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be  soflScient  to  defend  an  action  of  ejectment.  This  is  a  corollary  from  the 
first  ground.  If  these  two  points  are  well  taken,  the  first  special  error  is  well 
assigned.  3.  That  the  patent  is  not,  in  this  case,  and  on  this  statement  of 
facts,  the  "  better  title"  contemplated  by  the  acts  of  assembly  referred  to. 

I.  As  to  the  first  point,  argument  cannot  elucidate  the  words  of  the  law. 
Its  meaning  is  evident,  and  the  first  rule  of  construction  is,  not  to  construe 
that  which  needs  no  construction. 

II.  As  to  the  second  point.  The  correctness  of  this  is  necessarily 
implied  in  the  language  and  spirit  of  the  law.  It  is  a  sequence  from  the 
first.  If  the  title  of  Byrne  was  such  as  would  enable  him  to  maintain  an 
action  of  ejectment  and  recover  possession,  it  would  be  ♦absurd,  r*,  .<, 
not  to  hold  it  to  be  sufficient  to  maintain  that  possession,  when  ^  " 
recovered. 

III.  As  to  the  third  point.  Here  the  inquiry  arises,  what  is  the  meaning 
of  the  phrase  "  better  title,"  in  the  acts  of  assembly  referred  to.  A  title  is 
thus  defined  by  Lord  Coke  (1  Inst.  346),  ^^TitvXuB  est  jitata  causa  pos- 
sidendi  id  quod  7wstrum  est."  Or,  by  Blackstone  (2  Bl.  Com.  196),  "It  is 
the  means  whereby  the  owner  of  lands  hath  the  just  possession  of  his  prop- 
erty." What  this  ^*ju8ta  causa^^  or  "  means"  is,  must,  in  all  countries, 
depend  on  the  law  of  the  country  where  the  subject  of  the  title  is  situated. 
United  States  v.  Orosbf/,  1  Cranch  115  ;  Clark  v.  QraJiamy  6  Wheat.  577  ; 
Kerr  v.  Devisees  of  Moon,  9  Ibid.  666  ;  McCormick  v.  SuUivant^  10  Ibid. 
1 92.  The  **justa  causa^^  or  "  means"  is  nothing  more  than  those  indicia  of 
ownership  which  are  recognised  by  the  laws  of  the  country,  as  evidence 
of  right.  Title  is  by  descent  or  purchase.  The  indicia  of  the  former  is 
heirship,  of  the  latter,  any  of  those  modes  of  acquiring  property  which  are 
recognised  by  law.  The  laws  of  Missouri,  where  lies  the  property  in  dis- 
pute, recognise  the  entry  or  location  of  land,  as  in  this  case,  to  be  a  mode  of 
acquiring  property,  and  an  evidence  of  right  in  the  locator.  They  also  recog- 
nise a  patent  to  be  a  mode  of  acquiring  property,  and  an  evidence  of  right. 
We  have  then  an  indicium  of  ownership  in  Morgan  Byrne,  and  an  indicium 
of  ownership  in  John  Robertson,  Jr.  ;  and  these  indicia  of  ownership  are 
considered  by  the  laws  of  Missouri  such  evidence  of  right  as  will  enable 
cither  to  maintain  or  defend  an  action  of  ejectment.  Morgan  Byrne  had, 
in  this  case,  the  possession,  the  right  of  possession,  and  the  right  of  prop- 
erty, which  together  constitute  a  completely  good  title,  denominated  a  dou- 
ble right  **jus  duplicatum*^  or  "droit  droit"  2  Bl.  Com.  199.  In  him  was 
the  "juris  et  seisina  conjunctiOy"  which  constitute  the  title  completely  legal, 
or  a  perfect  title.     Kent's  Com.  Lect.  66. 

It  may  be  admitted,  that  a  patent  is  considered  in  law  a  higher  species 
of  evidence  of  right,  but  that  can  avail  nothing  in  this  case,  where  the  evi- 
dence of  right  in  the  other  party  is  sufficient  to  maintain  or  defend  the  action 
of  ejectment.     The  words  of  the  law  are  not,  "  against  any  person  not  hav- 

ity  under  the  French  or  Spanish  govern  men  ts,  and  recorded  according  to  the  usages 
of  the  country,  prior  to  the  10th  day  of  March  1804. 

§  9.  To  entitle  the  plaintiff  to  recover,  it  shall  be  sufficient  for  him  to  show,  that, 
at  the  time  of  the  commencement  of  the  action,  the  defendant  was  in  possession  of  the 
premises  claimed,  and  that  the  plaintiff  had  such  right  to  the  possession  thereof,  as  ia 
declared  by  this  act  to  be  sufficient  to  maintain  the  action. 
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ing  a  title  thereto,  proved  by  a  higher  Bpecies  of  evidence/'  but  ^'  against 
any  person  not  having  a  better  title  thereto  ;"  that  is,  an  indicium  of  owner- 
ship recognised  by  the  law  as  evidence  of  a  better  right.  It  then  necessarily 
follows,  that  in  the  construction  of  the  words  "  better  title,"  we  must  look 
not  at  the  species  of  evidence  of  the  title,  but  to  the  justness  of  the  title. 
On  looking  into  the  titles  of  these  two  contending  claimants,  the  patentee 
and  the  locator,  we  find,  they  both  have  the  same  origin  ;  they  both  origin- 
ate in  the  relinquishment  made  by  Morgan  Byrne,  and  the  certificate  of  loca- 
tion No.  448  ;  and  now,  which  of  the  two  has  the  better  title,  or  more  just 
title  to  the  land  located  under  the  certificate,  Morgan  Byrne,  whose  land 
was  relinquished,  or  John  Robertson,  Jr.,  who  had  no  interest  in  the  land  re- 
^  ,  linquished ;  Byrne,  *who  was  interested  in  and  made  the  location, 
J  or  Robertson,  Jr.,  who  had  no  interest  therein,  was  no  party  to  it, 
and  who  had  previously  sold  and  conveyed  to  him,  under  whom  Byrne 
claimed  the  land  thus  relinquished,  and  in  virtue  of  which  relinquishment, 
Byrne  made  that  location  ?  Seeing,  then,  both  to  have  those  evidences  of 
right,  recognised  by  the  law,  to  be  sufficient  to  maintain  or  defend  an  eject- 
ment, the  justness  of  the  title  of  Robertson,  Jr.,  must  be  examined.  On 
this  examination,  it  will  be  found,  that  Robertson,  Jr.,  shows  no  title  better 
than  Byrne's  ;  and  failing  in  this,  Broderick,  the  assignee  of  Robertson,  Jr., 
cannot  recover  against  the  tenant  and  representative  of  Byrne. 

There  has  been  no  adjudication  by  the  supreme  court  of  Missouri,  what 
is  meant  by  the  words  "  better  title."  In  the  case  of  the  AdminiatrcUors  of 
Janis  T.  (hiarnOy  4  Mo.  468,  the  court  says,  "  what  shall  be  considered  a 
better  title,  the  act  does  not  define.  It  surely  does  not  mean,  that  the  bare 
possession  of  the  defendant  shall  be  so  considered.  We  understand,  then, 
that  the  meaning  of  the  act  is,  that  when  the  plaintiff  produces  a  confirma- 
tion of  the  land  to  himself,  he  has  made  out  his  case,  and  will  be  entitled  to 
recover,  unless  the  defendant  can  show  a  better  title.  What,  in  all  cases,  or 
indeed,  what  would  be  a  better  title,  in  any  case,  need  not  be  now  decided." 

Titles  are  legal  or  equitable,  predicated  on  that  distinction,  known  in 
many  of  the  states  of  the  Union,  between  law  and  equity.  The  former  are 
subjects  of  examination  in  courts  of  law,  and  the  latter,  in  courts  of  equity. 
In  those  states  of  which  Missouri  is  one,  legal  titles  are  the  subject  of 
examination  in  courts  of  law,  equitable,  in  courts  of  equity  ;  whether  a  title 
be  legal  or  equitable,  that  is,  whether  it  be  the  subject  of  examination  in  a 
court  of  law  or  equity,  the  foundation  of  a  proceeding  in  one  court  or  the 
other,  depends  on  the  statute  of  the  state  where  the  tribunal  is  situated  in 
which  the  examination  or  proceeding  is  had.  Robinson  v.  Campbell^  8 
Wheat.  *212  ;  Society  for  the  Propagation  of  the  Gospel  v.  TFAeafer,  2  Gallis. 
105.  In  Missouri,  the  title  of  Morgan  Byrne  is  the  subject  of  examination, 
and  the  foundation  of  a  proceeding  in  a  court  of  law.  It  is  a  title,  on  which 
an  ejectment,  which,  by  the  law  of  Missouri,  is  a  legal  proceeding,  may  be 
maintained  or  defended,  and  is,  therefore,  a  legal  title,  and  will  be  so  con- 
sidered in  the  courts  of  the  United  States,  conformable  to  the  decision  in 
Robinson  v.  CampbeUy  3  Wheat.  212.  There  is,  then,  before  the  court, 
in  these  cases,  a  legal  title,  in  both  plaintiffs  and  defendant  in  error;  and  the 
inquiry  again  recurs,  which  has  the  better  title  ;  not  which  has  the  higher 
species  of  evidence  of  title,  but  which,  in  point  of  justness  or  superior  right, 
should  prevail.  What  has  already  been  said,  shows  that  Byrne,  who  owned 
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the  land  in  New  Madrid,  relinquished  the  same  to  the  United  States,  and 
made  the  location,  has  a  more  just  and  superior  right,  in  other  words,  a 
better  title,  to  the  land  located,  than  John  Robertson,  Jr.,  original  owner  of 
the  land  in  New  Madrid,  who  sold  the  same  to  Edward  Robertson,  Sr., 
under  whom  Byrne  claimed  *the  same ;  who  had  no  agency  in  the  r*^^^ 
relinquishment,  no  interest  in  the  land  relinquished,  and  no  right  to  '- 
the  land  located  by  Byrne,  anterior  to  the  issuing  of  the  patent.  In  other 
words,  by  Byrne's  act,  the  land  in  dispute  was  severed  from  the  domain  of 
the  United  States,  and  by  him  appropriated,  with  the  consent  of  the  United 
States,  by  him  purchased  for  a  good  and  valuable  consideration  from  the 
United  States,  by  him  acquired  in  an  exchange  with  the  United  States.  He 
gave  other  lands  for  it  to  the  United  States.  From  the  moment  of  the 
location,  it  became  his — the  United  States  had  no  title  to  it  at  the  date  of 
the  patent.  See  act  of  congress,  Uth  February  1816,  §  2,  proviso  2,  The 
title  was  in  Byrne,  and  that  title  was  such  as  enabled  Byrne  to  institute,  in 
the  courts  of  law  of  Missouri,  an  action  of  ejectment ;  and  it  is  submitted, 
whether,  under  these  circumstances,  it  can  be  said,  that  the  title  of  John 
Robertson,  Jr.,  is  better  than  the  title  of  Morgan  Byrne  ;  whether  a  patent 
issuing  from  the  United  States  to  John  Robertson,  Jr.,  for  land  they  had 
previously  disposed  of,  can  prevail  against  Byrne,  to  whom  it  was  so  dis- 
posed, and  this  disposition  being  recognised  by  the  laws  of  Missouri,  as  a 
title  on  which  to  maintain  an  ejectment.  Our  statute  requires,  that  in 
actions  of  ejectment,  an  examination  be  made  into  the  successive  gradations 
of  title,  or  the  various  evidences  of  title  to  land,  in  a  contest  between  two 
persons  claiming  the  same  land,  whenever  those  gradations  or  evidences  are 
recognised  by  the  law  as  legal  titles,  or  titles  on  which  an  ejectment  may 
be  maintained  or  defended.  This  is  all  that  is  insisted  on  in  these  cases.  It 
is  not  asked,  to  maintain  or  defend  an  ejectment,  on  an  equitable  title,  nor 
to  look  behind  the  patent,  as  to  the  regularity  of  the  steps  from  the  first  to 
the  last,  ending  with  the  issue  of  the  patent ;  but  to  ascertain  who  had  the 
prior  legal  right,  that  right  on  which  an  ejectment  might  be  maintained  or 
defended.  The  plaintiffs  in  error  feel  confident,  that  on  such  examination, 
their  right  will  be  found  to  be  a  legal  and  prior  right  ;  being  legal,  it  is 
examinable  in  a  court  of  law;  is  the  foundation  of  a  legal  proceeding; 
is  sufficient  to  maintain  or  defend  an  action  of  ejectment ;  and  being  prior  in 
time,  is  more  powerful  in  law  and  right,  and  must  prevail  against  the  right 
of  the  defendant  in  error,  which,  though  legal,  is  posterior  in  time.  But  if 
is  should  be  said,  that  the  patent  is  the  legal  title,  and  the  location  an  equi- 
table title,  yet  the  statute  of  Missouri,  making  this  equitable  title  examin- 
able in  a  court  of  law,  and  giving  it  that  dignity  which  authorizes  an  action 
of  ejectment  to  be  maintained  or  defended  on  it,  the  courts  of  the  United 
States  are  bound  to  give  it  the  same  dignity  ;  and  when  they  find  it  possess- 
ing the  effect  ascribed  to  it  by  the  laws  of  Missouri,  to  give  to  it  the  like 
preference  over  the  patent  in  this  case,  that  the  courts  of  Tennessee  and 
the  supreme  court  of  the  United  States,  following  those  courts,  give  to  the 
junior  patent,  founded  on  au  elder  entry,  over  an  elder  patent,  founded 
on  a  junior  entry.     PoWs  Lessee  v.  Wendall^  9  Cranch  87. 

The  decision  of  the  supreme  court  of  the  United  States  that  a  patent  is 
a  title  from  its  date,  and  conclusive  against  all  those  whose  "'rights  r^i^^^ 
do  not  commence  previous  to  its  emanation  (7  Wheat.  212),  implies  '- 
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that  there  may  be  rights  commencing  anterior  to  the  patent.  Is  there  a 
right,  in  these  cases,  commencing  anterior  to  the  date  of  the  patent  ?  The 
location  was  anterior,  and  gives  a  right.  Is  this  anterior  right  examinable 
in  a  court  of  law  ?  The  statute  of  Missouri  makes  it  so  examinable  ;  and 
being  so,  whenever  a  contest  arises  between  a  patent  and  an  anterior  location, 
this  location,  whether  a  legal  or  an  equitable  right,  must,  in  the  construc- 
tion of  the  statute  of  Missouri,  have  its  effects ;  and,  if  of  a  merit  super- 
ior to  the  patent,  have  the  same  effect  it  would  have  in  a  court  of  equity, 
and  prevail  over  the  patent.  Finley  v.  Williams^  0  Cranch  164  ;  Mc Arthur 
V.  BrovodeTy  4  Wheat.  488.  If  the  preceding  views  be  correct,  the  general 
and  first  four  special  errors  are  well  assigned. 

As  to  the  fifth  special  error.  There  is  no  such  thing  known  to  the  law, 
nor  in  the  practice  of  the  law  in  the  courts  of  Missouri,  as  those  pleas  pecu- 
liar to  an  executor  or  administrator,  growing  out  of  the  matter  of  assets. 
In  Missouri,  no  execution  issues  against  an  executor  or  adminisirator, 
sued  as  such,  unless  specially  sued  for  a  devastavit^  or  on  his  bond  as  such. 
All  demands,  no  matter  of  what  dignity,  are  presented  to  the  court  having 
cognisance  over  the  administration  of  estates,  by  whom  they  are  classed  ; 
and  at  the  annual  settlements  of  the  administrators  or  executors,  that  por- 
tion of  the  assets  which  consists  of  money,  is  apportioned  among  the  cred- 
itors :  and  thus,  and  not  otherwise,  are  demands,  whether  by  simple  contract, 
by  specialty  or  by  judgment,  against  an  estate,  collected.  For  all  defaults 
on  the  part  of  an  executor  or  administrator,  a  suggestion  of  a  devastavit  is 
made  and  tried  in  the  court  having  cognisance  of  the  administration  of 
estates,  or  the  bond  of  the  executor  or  administrator  is  put  in  suit.  Judg- 
ments predicated  on  the  false  pleading  of  the  executor  or  administrator, 
as  technically  understood  in  the  laws  of  England,  are  unknown  to  the  law 
or  in  its  practice  in  Missouri.  See  Revised  Code  of  Missouri  of  1836,  title 
Administration. 

Coxey  for  the  defendant  in  error. — The  decision  of  the  circuit  court  is 
to  be  considered  correct,  until  its  incorrectness  is  ro^e  to  appear.  This 
was  so  held  by  this  court,  in  the  case  of  Carroll  v.  Peake^  1  Pet.  23.  Have 
the  plaintiffs  in  error  shown  that  there  was  error  in  the  decision  of  the  cir- 
cuit court  ?  It  was  a  question  on  the  legal  title  of  the  parties  in  the  cause, 
and  this  question  alone  was  decided  by  the  court.  The  equitable  claims  of 
those  who  alleged  they  were  justly  entitled  to  the  land  under  Robertson, 
could  not  be  taken  into  consideration  in  the  action  on  the  law  side  of  the 
circuit  court.  The  chancery  powers  of  the  court  could  have  been  invoked 
by  the  defendants,  in  another  form  than  in  a  defence  to  an  action  of  eject- 
ment. 

The  grant  and  patent  are  evidence  in  a  court  of  law  of  the  matters  re- 
^  -  cited  in  them.  The  grant,  legally  and  fully  executed,  was  *compe- 
-l  tent  evidence  of  the  matters  set  forth  in  it ;  and  as  none  other  was 
necessary,  it  was  in  effect  conclusive.  United  States  v.  ArredondOy  6  Pet. 
724.  No  facts  behind  the  grant  can  be  investigated.  11  Wheat.  680.  A 
patent  is  evidence  in  a  court  of  law,  of  the  regularity  of  all  the  previous 
steps  to  it.  6  Wheat.  293  ;  7  Ibid.  161.  The  court  are  bound  to  presume 
the  acts  of  commissioners,  intrusted  by  laws  of  congress  to  inquire  into 
claims  to  lands,  regular ;  and  the  decisions  of  these  commissioners  are,  in 
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courts  of  law,  binding  and  effectual.  This  principle  was  decided  in  the  case 
of  Boss  V.  Barlandy  1  Pet.  668. 

The  defendant  in  error  supported  bis  claim  to  the  land,  by  a  patent  issued 
by  the  proper  authority.  The  patent  was  granted  on  the  facts  stated  in  the 
records  of  the  land-office,  and  those  records  are  evidence  of  the  proceedings 
stated  in  them.  They  are  conclusive  evidence  ;  this  was  fully  decided  by 
this  court,  in  the  case  of  OdU  v.  GaUotoaf/y  4  Pet.  842.  This  court  then 
said,  ''as  the  records  of  the  land-office  are  of  great  importance  to  the 
country,  and  are  kept  under  the  official  sanction  of  the  government,  their 
contents  must  always  be  considered,  and  they  are  always  received  in  courts 
of  justice,  as  evidence  of  the  facts  stated." 

The  commissioner  of  the  land-office  was  empowered,  by  the  act  of  con- 
gress, to  investigate  the  facts  connected  with  every  application  for  land,  in 
consequence  of  the  injuries  sustained  by  the  earthquake  ;  and  he  was  to 
adjudge  to  the  person  entitled,  after  such  investigation,  the  land  to  be 
granted  by  the  United  States.  In  this  case,  Robertson  was  in  full  life, 
when  the  land  was  granted  and  patented  to  him  ;  and  he  conveyed  it  to 
those  under  whom,  by  regular  conveyances,  the  defendant  in  error  holds. 
In  a  court  of  law,  nothing  more  was  necessary  than  the  exhibition  of  such  a 
legal  title. 

Nor  could  the  plaintiffs  in  error  derive  any  right  to  maintain  their  title 
under  the  provisions  of  the  law  of  Missouri,  of  1835.  That  law  can  have 
no  operation  on  the  system  established  by  the  United  States  for  the  sale  of 
their  public  lands,  and  the  granting  of  titles  thereto.  Against  trespassers, 
the  law  of  Missouri  may  have  full  effect ;  and  a  holder  of  land  in  Missouri 
under  a  pre-emption  right.  New  Madrid  location,  or  entry  with  the  register, 
might  maintain  an  ejectment.  But  this  law  could  give  no  right  to  an  eject- 
ment, under  an  inchoate  right,  in  the  courts  of  the  United  States,  against  a 
patent  issued  by  the  proper  officer  authorized  by  the  act  of  congress  to 
grant  a  patent.  The  states  of  the  United  States  cannot  make,  by  their 
statutes,  any  titles  or  claims  to  lands,  by  certificates  of  entry,  which  are 
inferior  to  a  patent,  of  jsqual  dignity  with  a  patent. 

Catbon,  Justice,  delivered  the  opinion  of  the  court. — ^This  was  an  action 
ot  ejectment,  by  Broderick  against  Bagnell,  for  a  section  of  land,  lying  in 
Howard  county,  Missouri ;  and  Peter  and  Luke  Byrne  were  admitted  to 
come  in  and  defend,  under  the  following  circumstances :  Morgan  Byrne 
claimed  to  be  the  owner  of  the  land,  and  he  was  first  admitted  a  co-defend- 
ant with  Bagnell ;  *Byme  died,  and  Margaret  Byrne,  his  executrix,  rip . ... 
was  admitted  as  a  co-defendant ;  then  she  died,  and  Peter  Byrne  *- 
and  Luke  Byrne,  executors  of  the  last  will  of  Morgan  Byrne,  were  admitted. 
The  judgment  below  is,  that  the  plaintiff  recover  the  land  and  costs,  against 
Carey  Bagnell  and  Peter  and  Luke  Byrne,  executors  of  Morgan  Byrne.  It 
is  assigned  for  error,  that  the  judgment  for  costs  against  Peter  and  Luke 
Byrne,  should  have  been  de  bonis  testataris,  and  not  de  bonis  propriio. 

The  presumption  is,  that  the  judgment  of  the  circuit  court  is  proper, 
and  it  lies  on  the  plaintiffs  in  error  to  show  the  contrary.  1  Pet.  28. 
The  executors  of  Morgan  Byrne  bad  no  interest  in  the  land,  by  virtue  of 
their  letters-testamentary,  but  could  well  bave  an  interest  by  the  will  of  their 
testator.    On  no  other  ground  could  they  properly  have  been  permitted  to 
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como  ia  and  defend,  in  the  character  of  execators.  On  this  ground,  there- 
fore,  we  presume,  they  were  admitted  :  and  like  other  defendants  in  eject- 
ment, having  failed  to  show  the  better  title,  the  recovery  was  proper  ;  and 
costs  necessarily  followed  the  judgment,  de  bonis propriis. 

The  plaintiff  Broderick  claimed  by  virtue  of  a  patent  from  the  United 
States,  to  John  Robertson,  Jr.,  dated  June  17th,  1820  ;  and  deeds  in  due 
form  from  Robertson  and  others  to  himself,  proved  Carey  in  possession  at 
the  commencement  of  the  suit ;  and  here  rested  his  case.  To  show  that 
the  better  title  had  been  in  Morgan  Byrne,  the  defendants  produced  a  deed, 
dated  20th  May  1809,  from  John  Robertson,  Jr.,  to  Edward  Robertson, 
Sr.,  for  750  arpens  of  land,  lying  in  Big  Prairie  township,  in  the  district  of 
New  Madrid,  adjoining  the  lands  of  Sheckler  and  Cox ;  and  which  deed 
authorized  Edward  Robertson  to  procure  a  patent  from  the  government. 
By  different  conveyances,  Morgan  Byrne  claimed  title  to  the  750  arpens, 
through  and  under  Edward  Robertson. 

The  land  lies  in  the  county  of  New  Madrid,  in  the  state  of  Missouri, 
and  was  injured  by  the  earthquakes  of  December  1811.  To  relieve  the 
inhabitants  who  had  suffered  by  this  calamity,  congress  passed  the  act  of 
I7th  February  1815  ;  providing  that  those  whose  lands  had  been  materially 
injured,  should  be  authorized  to  locate  the  same  quantity  on  any  of  the 
public  lands  in  the  Mi&souri  territory,  but  not  exceeding  in  any  case  640 
acres  ;  on  which  being  done,  the  title  to  the  land  injured  should  revert  to 
the  United  States.  The  recorder  of  the  land-titles  for  the  territory  of  Mis- 
souri was  made  the  judge,  "  to  ascertain  who  was  entitled  to  the  benefit  of 
the  act,  and  to  what  extent,"  on  the  examination  of  the  evidences  of  claim ; 
as  compensation  for  which,  if  well  founded,  he  was  directed  to  issue  a  cer- 
tificate to  the  claimant.  This  certificate  having  issued,  and  a  notice  of  loca- 
tion having  been  filed  in  the  surveyor-general's  oflSce,  on  application  of  the 
claimant,  the  surveyor  was  directed  to  survey  the  land  selected,  and  to 
return  a  plat  to  the  office  of  the  recorder  of  land-titles,  together  with  a 
*AAQi  "^^^^®  ^^  writing,  designating  the  tract  *located,and  the  name  of  the 
-■  claimant  on  whose  behalf  the  location  and  survey  had  been  made  ; 
which  plat  and  notice,  it  was  the  duty  of  the  recorder  to  record  in  his  office; 
and  he  was  required  to  transmit  a  report  of  the  claim  as  allowed,  together 
with  the  location  by  survey,  to  the  commissioner  of  the  general  land-office ; 
and  deliver  to  the  claimant  a  certificate,  stating  the  circumstances  of  the 
case,  and  that  he  was  entitled  to  a  patent  for  the  tract  designated.  The 
notice  of  location  made  by  the  claimant  with  the  surveyor-general,  is  no 
part  of  the  evidence  on  which  the  general  land-office  acted  ;  but  the  patent 
issued  on  the  plat  and  certificate  of  the  surveyor,  returned  to  the  recorder's 
office,  and  which  was  by  him  reported  to  the  general  land-office. 

The  United  States  never  deemed  the  land  appropriated,  until  the  survey 
was  returned  ;  for  the  reason,  that  there  were  many  titles  and  claims,  per- 
fect and  incipient,  emanating  from  the  provincial  governments  of  France 
and  Spain,  and  others  from  the  United  States,  in  the  land-district  where  the 
New  Madrid  claims  were  subject  to  be  located  ;  so,  there  were  lead-mines 
and  salt-springs  excluded  from  entry  ;  then,  again,  the  notice  of  entry  might 
be  in  a  form  inconsistent  with  the  laws  of  the  United  States  :  in  all  which 
cases,  no  survey  could  be  made  in  comformity  to  it.  If  no  such  objection 
existed,  it  was  the  duty  of  the  surveyor  to  conform  to  the  election  made  by 
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the  olaimant,  having  the  location  certificate  from  the  recorder.  Still,  the 
only  evidence  of  the  location  recognised  by  the  government  as  an  appropri- 
ation, was  the  plat  and  certificate  of  the  surveyor.  Such  is  the  information 
obtained  from  the  general  land-office.  As  evidence  of  the  form  of  location, 
and  practice  of  the  office,  we  have  been  famished  with  a  copy  of  the  plat 
iind  certificate  of  survey  on  which  the  patent  in  this  record  is  founded,  and 
which  is  annexed.  As  before  stated,  the  patent  to  John  Robertson,  Jr.,  is 
deemed  to  have  been  issued  regularly  ;  and  we  must  presume,  that  all  the 
usual  incipient  steps  had  been  taken  before  the  title  was  perfected.  6  Wheat. 
293  ;  7  Ibid.  157  ;  6  Pet.  724,  727-8  ;  Ibid.  742.  And  of  course,  that  the  cer- 
tificate of  survey,  returned  by  the  recorder,  was  in  the  name  of  John  Robert- 
son, Jr.  The  patent  merged  the  location  certificate  on  which  the  survey 
was  founded  ;  so  that  no  second  survey  could  be  made,  by  virtue  of  the  oer- 
tificate.    Thus  fortified,  stands  the  title  of  the  plaintiff  below. 

The  defendant  then  relied  upon  a  notice  of  entry  filed  with  the  surveyor- 
general  in  these  words : 

"  Morgan  Byrne,  as  the  legal  representative  of  John  Robertson,  Jr., 
enters  640  acres  of  land,  by  virtue  of  a  New  Madrid  certificate,  issued  by  the 
recorder  of  land-titles  for  the  territory  of  Missouri,  and  dated  St.  Louis, 
September  1818,  and  numbered  448,  in  the  following  madner,  to  wit,  to 
include  section  No.  32,  in  township  Ko.  50,  north  of  the  base  line,  range 
Ko.  15,  west  of  the  fifth  principal  meridian. 

''  St.  Louis,  Oct.  8th,  1818.  Mobqan  Btsnb.'' 

*Which  is  founded  on  the  following  certificate  of  location  :  [*449 

**  No.  448.  St.  Louis,  Office  of  the  Recorder  of  Land-titles,  September  1818. 
"  I  certify,  that  a  tract  of  640  acres  of  land,  situate.  Big  Prairie,  in  the 
county  of  New  Madrid,  which  appears,  from  the  books  of  this  office,  to  be 
owned  by  John  Robertson,  Jr.,  has  been  materially  injured  by  earthquakes  ; 
and  that  in  conformity  with  the  provisions  of  the  act  of  congress  of  the  17th 
February  1815,  the  said  John  Robertson,  Jr.,  or  his  legal  representatives,  is 
entitled  to  locate  640  acres  of  land,  on  any  of  the  public  lands  of  the  terri- 
tory of  Missouri,  the  sale  of  which  is  authorized  by  law.  Vide  Com'rs 
Cer'e,  No.  1126,  ext'd.  Frederick  Bates." 

This  is  obviously  the  foundation  of  the  survey  and  patent  to  John 
Robertson,  Jr. ;  a  fact  admitted ;  but  it  is  insisted,  that  Byrne  had  the  bet« 
ter  title  to  the  recorder's  certificate  ;  that  it  issued  to  him  in  fact,  as  the 
"  legal  representative  of  John  Robertson,  Jr. ;"  and  that  the  notice  of  entry, 
filed  with  the  surveyor-general,  vested  in  Byrne  a  title  of  a  character  on 
which  he  could  have  maintained  an  ejectment  against  Broderick  ;  and  that, 
consequently,  his  devisees  could  successfully  defend  themselves.  That  they 
could,  if  the  entry  be  the  better  title,  must  be  admitted. 

There  is  evidence  in  this  record,  tending  to  show  that  Morgan  Byrne 
made  the  relinquishment  of  the  New  Madrid  claim  ;  but  the  same  evi- 
dence (being  extracts  from  the  records  of  the  recorder's  office)  shows,  that 
the  location  certificate  was  granted  to  John  Robertson,  Jr.  They  are  at 
follows : 

18  Pet.— 25  885 
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Wmrr.  or  ord.  of 

BOTTtJ, 

Surrey. 

Notice  to  the  recorder. 

^iSS.^. 

Where 
situated. 

Poes'n, 

Inh'n. 

Colt.  Ac. 

Opinions  of  the 
recorder. 

By  U.  S.  Corn's 
for200M-peiiB, 
cer.  1126. 

John  Robertson,  Jr. 

760 
arpens. 

Big 
Prairie. 

Granted  640 
acres  E. 

A  list  of  relinquishments  of  lands  materially  injared  by  earthquakes,  in  the  late 
county  of  New  Madrid  (present)  state  of  Missouri,  under  the  act  of  congress  of  17th 
February  1815. 

Loc*noert 

Clalmaiits  of 
ncord. 

Quantity. 

Sitaation. 

remarks. 

448 

John  Robert 
son,  Jr. 

640  acres. 

Big  Prairie. 

Morgan  Byrne,  representative. 

This  evidence,  taken  in  connection  with  the  deeds  to  Edward  Robertson, 
^  ^  and  those  from  him  and  others  to  Byrne,  it  is  insisted,  establishes  *the 
-I  better  equity  to  have  been  in  the  latter  ;  and  that  this  equity  can  be 
made  available  for  the  defendants  in  the  circuit  court,  by  force  of  the  act 
of  the  legislature  of  Missouri,  which  provides,  that'  an  action  of  ejectment 
may  be  maintained  on  "  a  New  Madrid  location." 

Our  opinion  is,  first,  that  the  location  referred  to  in  the  act,  is  the  plat 
and  certificate  of  survey,  returned  to  the  recorder  of  land-titles  ;  because, 
by  the  laws  of  the  United  States,  this  is  deemed  the  first  appropriation  of 
the  land,  and  the  legislature  of  Missouri  had  no  power,  had  it  made  the 
attempt,  to  declare  the  notice  of  location,  filed  with  the  surveyor-general,  an 
appropriation,  contrary  to  the  laws  of  the  United  States.  The  survey  hav- 
ing been  made  and  certified  to  the  recorder,  in  the  name  of  John  Robertson, 
Jr.,  Byrne  had  no  title  that  would  sustain  an  ejectment,  in  any  case  ;  and 
of  course,  those  claiming  under  him  cannot  successfully  defend  themselves 
on  the  evidence  they  adduced. 

But  secondly,  suppose,  the  plat  and  certificate  of  location  had  been  made 
and  returned  to  the  recorder,  in  the  name  of  Morgan  Byrne  ;  and  that  it 
had  been  set  up  as  the  better  title,  in  opposition  to  the  patent  adduced  on 
behalf  of  the  plaintiff  in  ejectment ;  still,  we  are  of  opinion,  the  patent 
would  have  been  the  better  legal  title.  We  are  bound  to  presume,  for  the 
purposes  of  this  action,  that  all  previous  steps  had  been  taken  by  John 
Robertson,  Jr.,  to  entitle  himself  to  the  patent,  and  that  he  had  the  superior 
right  to  obtain  it,  notwithstanding  the  claim  set  up  by  Byrne  ;  and  having 
obtained  the  patent,  Robertson  had  the  best  title  (to  wit,  the  fee)  known  to 
a  court  of  law.  Congress  has  the  sole  power  to  declare  the  dignity  and 
effect  of  titles  emanating  from  the  United  States  ;  and  the  whole  legislation 
of  the  federal  government,  in  reference  to  the  public  lands,  declares  the 
patent  the  superior  and  conclusive  evidence  of  legal  title  ;  until  its  issuance, 
the  fee  is  in  the  government,  which,  by  the  patent,  passes  to  the  grantee  ; 
and  he  is  entitled  to  recover  the  possession  in  ejectment. 

If  Byrne's  devisees  can  show  him  to  have  been  the  true  owner  of  the  750 

arpens  of  land  relinquished,  because  injured  by  earthquakes,  and  that  the 

patent  issued  to  John  Robertson,  Jr.,  by  mistake  ;  then  the  equity  side  of 

the  circuit  court  is  the  proper  forum^  and  a  bill  the  proper  remedy,  to  in- 
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vesligate  the  equities  of  the  parties.  But  whether  any  equity  existed  in 
virtue  of  the  act  of  1815  ;  and  if  so,  whether  it  was  adjudged  between  the 
parties,  by  the  recorder  of  land-titles ;  are  questions  on  which  we  have 
formed  no  opinion,  and  wish  to  be  understood  as  not  intimating  any. 

We  have  been  referred  to  the  case  of  Jioss  v.  Barlandy  1  Pet.  062,  as  an 
adjudication  involving  the  principles  in  this  case  ;  we  do  not  think  so.  In 
that,  there  were  conflicting  patents  ;  the  younger  being  founded  on  an  appro- 
priation of  the  specific  land,  by  an  entry  in  the  land-office,  of  earlier  date 
than  the  senior  patent.  The  court  held,  that  the  entry  and  junior  patent 
could  be  given  in  evidence  in  *connection,  as  one  title,  so  as  to  over-  r^--. 
reach  the  elder  patent.  The  practice  of  giving  in  evidence  a  special  ^ 
entry,  in  aid  of  a  patent,  and  dating  the  legal  title  from  the  date  of  the  entry, 
is  familiar  in  some  of  the  states,  and  especially  in  Tennessee  ;  yet  the  entry 
can  only  come  in  aid  of  a  legal  title,  and  is  no  evidence  of  such  title,  stand- 
ing alone,  when  opposed  to  a  patent  for  the  same  land.  Where  the  title  has 
passed  out  of  the  United  States,  by  conflicting  patents,  as  it  had  in  the  case 
ill  6  Peters,  there  can  be  no  objection  to  the  practice  adopted  by  the  courts 
of  Mississippi  to  give  effect *to  the  better  right,  in  any  form  of  remedy  the 
legislature  or  courts  of  the  state  may  prescribe.  Nor  do  we  doubt  the  power 
of  the  states,  to  pass  laws  authorizing  purchasers  of  lands  from  the  United 
States,  to  prosecute  actions  of  ejectment,  upon  certificates  of  purchase, 
against  trespassers  on  the  lands  purchased  ;  but  we  deny  that  the  states  have 
any  power  to  declare  certificates  of  purchase  of  equal  dignity  with  a  patent ; 
congresH  alone  can  give  them  such  effect. 

For  the  several  reasons  stated,  we  have  no  doubt,  the  judgment  of  the 
circuit  court  was  correct ;  and  order  it  to  be  afirmed. 

In  the  cases  of  Sampson  v.  Broderick^  and  McCunie  v.  7%e  Same^  the 
judgments  are  also  affirmed. 

MgLba.n,  Justice.  {Dissenting,) — Being  opposed  to  the  decision  of  the 
court  in  this  case,  I  will  state,  as  shortly  as  I  can,  the  grounds  of  my  dis- 
sent.    I  am  induced  to  do  this,  from  the  peculiar  circumstances  of  the  case. 

To  sustain  his  action  of  ejectment,  the  plaintiff  in  the  circuit  court,  gave 
in  evidence  a  patent  to  John  Robertson,  Jr.,  which  states, "  that  he  had  depos- 
ited in  the  general  land-office  a  certificate,  No.  192,  of  the  recorder  of  land- 
titles  at  St.  Louis,  Missouri ;  whereby  it  appears,  that,  that  in  pursuance  of 
an  act  of  congress,  passed  17th  February  1816,  entitled,  an  act  for  the  relief 
of  the  inhabitants  of  the  late  county  of  New  Madrid,  in  the  Missouri  terri- 
tory, who  sufl'ered  by  earthquakes,  the  said  John  Robertson,  Jr.,  is  con- 
firmed in  his  claim  for  640  acres  of  land,  being  survey  No.  2810,  and  section 
32,  of  township  60  north,  in  range  16  west  of  the  fifth  principal  meridian 
line,"  &c.  The  patent  bears  date  17th  June  1820.  On  the  16th  November 
1830,  the  patentee  conveyed  the  land  to  Augustus  H.  Evans.  And  on  the 
7th  June  1831,  Evans  conveyed  to  Broderick,  the  lessor  of  the  plaintiff. 

The  defendants  first  gave  in  evidence  a  confirmation  of  a  Spanish  claim 
for  settlement  and  cultivation  to  John  Robertson,  Jr.,  for  640  acres  of  land, 
in  the  Big  Prairie,  near  New  Madrid.  The  entire  interest  in  this  right  was 
conveyed  by  John  Robertson,  Jr.,  to  Edward  Robertson,  Sr.,  the  29th  May 
1829.  On  the  30th  October  1813,  Edward  Robertson,  Sr.,  conveyed  r^.^g 
300  arpens  of  this  tract  of  land  to  Morgan  Byrne.    And  *the  11th  of  ■• 
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September  1816,  he  conveyed  to  Byrne  250  arpens  more  of  the  same  tract. 
One  the  29th  October  1816,  Robertson  conveyed  to  William  Shelby  260 
arpens  of  the  same  tract.  And  on  the  2d  December  1816,  Shelby  conveyed 
to  Levi  Grimes ;  and  on  the  26th  February  1817,  Grimes  conveyed  to  Mor- 
gan Byrne.  By  these  conveyances,  Byrne  became  vested  with  the  entire 
original  right  of  John  Robertson,  Jr.,  to  the  tract  of  land  as  above  stated. 

Under  the  act  of  congress  of  the  17th  February  1815,  any  person  owning 
land  within  the  county  of  New  Madrid,  in  the  Missouri  territory,  which  had 
been  injured  by  earthquakes,  had  the  right  to  relinquish  the  same  to  the 
United  States,  and  receive  a  certificate  therefor,  specifying  the  quantity 
of  acres,  not  to  exceed  640,  which  he  was  authorized  to  locate  on  any  land  of 
the  United  States  ;  and  on  such  location  being  made,  the  land  relinquished 
became  absolutely  vested  in  the  United  States.  Under  this  law,  Byrne 
relinquished  to  the  United  States  the  640  acres  in  the  Big  Prairie,  as  the 
legal  representative  of  John  Robertson,  Jr.,  who  was  the  claimant  of  record 
originally.  The  following  is  a  copy  of  the  certificate  of  location  issued  on 
this  relinquishment : — 

'^  No.  448.    St.  Louis,  Office  of  the  Recorder  of  land-titles.    Septem- 
ber 1818. 

I  certify,  that  a  tract  of  640  acres  of  land,  situate,  Big  Prairie,  in  the 
county  of  New  Madrid,  which  appears  from  the  books  of  this  office,  to  be 
owned  by  John  Robertson,  Jr.,  has  been  materially  injured  by  earthquakes ; 
and  that  in  conformity  with  the  provisions  of  the  act  of  congress  of  the  17th 
February  1815,  the  said  John  Robertson,  Jr.,  or  his  legal  representatives,  is 
entitled  to  locate  640  acres  of  land  on  any  of  the  public  lands  of  the  territory 
of  Missouri,  the  sale  of  which  is  authorized  by  law. 

[Signed]  Fbbdebiok  Batbs.'' 

And  on  the  8th  of  October,  1818,  Byrne  made  the  following  location  : — 
**  Morgan  Byrne,  as  the  legal  representative  of  John  Robertson,  Jr.,  enters 
640  acres  of  land,  by  virtue  of  a  New  Madrid  certificate,  issued  by  the 
recorder  of  land-titles  for  the  territory  of  Missouri,  and  dated  St.  Louis, 
September  1818,  and  numbered  448,  in  the  following  manner,  to  wit :  to 
include  section  No.  32,  in  township  No.  50  north  of  the  base  line,  range  No. 
15  west  of  the  fifth  principal  meridian."  And  here  the  evidence  of  the 
defendants  closed. 

On  this  state  of  facts,  the  defendant's  counsel  moved  the  court  to  instruct 
the  jury,  that  the  entry  or  New  Madrid  location,  made  by  Morgan  Byrne, 
*4531  ^^  ^^^  ^^^  name,  is  proof  of  a  legal  title  to  the  land  ;  *and  is  a  suffi- 
^  cient  defence  against  all  persons  who  do  not  show  a  better  legal  title 
to  the  same  land.  That  if  the  jury  believe,  the  patent,  a  copy  of  which  has 
been  given  in  evidence  by  plaintiff,  issued  on  the  location  made  by  Morgan 
Byrne,  the  patent  is  not  such  title  as  will  avail  against  the  location. 

The  revised  code  of  Missouri  of  1825,  which  was  in  force  when  this  action 
was  commenced,  provides,  that  a  New  Madrid  location  shall  be  a  title  on 
which  to  sustain  an  action  of  ejectment  against  any  person  not  having  a 
better  title.  The  defendants  show,  by  deeds  of  conveyance  from  John 
Robertson,  Jr.,  that  Morgan  Byrne  had  a  full  and  clear  title  to  the  640 
acres  of  land  near  New  Madrid  ;  that  he  relinquished  said  land,  under  the 
act  of  congress  of  1815,  to  the  United  States,  and  located  the  section  of 
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land  now  in  controversy.  He  being  the  owner  of  the  land,  as  the  legal 
representative  of  John  Robertson,  Jr.,  was  the  only  person  who  could  relin- 
quish it  to  the  United  States.  By  virtue  of  this  relinquishment,  and  in  con- 
sideration of  its  having  been  made,  he  received  the  certificate  which  author- 
ized him  to  locate  the  same  number  of  acres  of  any  part  of  the  public  land 
which  had  been  offered  for  sale.  It  appears,  that  under  the  laws  of  1815,  the 
New  Madrid  claimant  had  to  show  a  confirmation  of  the  land  claimed  by 
him,  on  the  public  records,  in  the  name  of  the  first  claimant,  and  to  show  a 
derivative  title  to  himself,  before  he  was  permitted  to  relinquish  it  to  the 
government.  And  in  the  present  instance,  John  Robertson,  Jr.,  being  the 
original  confirmee  of  the  title,  the  record  was  produced,  establishing  the 
fact ;  and  Byrne  then  proved,  by  an  exhibition  of  his  deeds,  that  Robertson 
had  parted  with  all  his  right  in  the  premises,  and  that  he  was  his  legal 
representative.  It  was  in  this  capacity,  that  the  relinquishment  was  made, 
and  the  certificate  of  location  was  issued.  And  he  made  the  location  of  the 
land  in  controversy,  in  the  same  character. 

In  this  view  of  the  case,  there  can  be  no  doubt,  that  Byrne,  or  his 
assignee,  has  the  title  to  the  land.  And  that  there  is  possession  under  this 
title,  is  shown  by  the  fact,  that  the  action  of  ejectment  was  commenced  by 
the  lessor  of  the  plaintiff,  to  obtain  the  possession.  It  appears,  that  the 
patent  was  issued  to  John  Robertson,  Jr.,  improperly  ;  as,  in  1809,  he  con- 
veyed all  his  interest  in  the  land  relinquished.  Before  the  emanation  of  the 
patent,  he  had  not  a  shadow  of  title,  either  equitable  or  legal,  to  the  land  in 
dispute.  And  the  patent  must  have  been  fraudulently  obtained  by  him,  on 
the  presentation  of  the  certificate  of  location  made  by  Byrne.  The  evidence 
on  this  point  is  too  clear  to  be  controverted.  It  is  established,  by  deeds 
executed  in  the  most  solemn  form,  and  by  records  which  contain  the  highest 
verity.  The  inference  of  the  fraud  is  as  irresistible  as  are  the  facts  from 
which  it  is  inferred.  The  proof  of  Byrne's  title  is  irrefragable  ;  and  it  is 
equally  clear,  *that  Robertson  had  no  title  to  the  land,  until  he  r^^.^^ 
fraudulently  obtained  the  patent.  Having  no  shadow  of  right,  he  ^ 
could  obtain  the  patent  in  his  own  name,  by  no  other  than  fraudulent  means. 
And  no  court  which  could  feel  itself  authorized  to  look  behind  the  patent, 
could  hesitate  to  pronounce  the  title  of  Byrne  valid  against  the  patentee, 
who  has  sought  to  cover  his  fraud  by  this  legal  instrument. 

And  the  question  here  arises,  whether,  under  the  Missouri  statute,  the 
circuit  court  ought  not  to  have  instructed  the  jury,  that  under  the  deeds 
and  records  given  in  evidence,  Byrne's  was  the  better  title.  I  cannot  doubt, 
that  this  instruction  should  have  been  given.  The  statute  makes  the  loca- 
tion a  legal  title,  for  the  purposes  of  the  action  of  ejectment.  And  if  it  be 
a  good  title,  on  which  to  bring  an  ejectment,  it  must  be  equally  effectual  in 
the  defence  of  such  an  action.  This  title,  the  statute  declares,  shall  pre- 
vail against  any  person  who  has  not  the  better  title. 

And  what  kind  of  a  title,  is  this  better  title.  Surely,  it  is  a  title  that, 
under  the  facts  and  circumstances  of  the  case,  ought  to  prevail  against  that 
to  which  it  is  opposed.  It  is  urged,  that  this  better  title  must  mean  a  better 
title  than  others  of  the  same  class  ;  but  that  it  can  never  be  considered  a 
better  title  against  a  patent.  And  why  may  it  not  be  considered  a  better 
title  against  the  patent?  The  title  set  up  in  the  defence  derives  its 
validity  from  laws  of  the  United  States,  as  entirely  as  the  patent.    The 
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qoestioD  then  is,  which  is  the  better  title  of  the  two,  both  originating  from 
the  same  sovereignty  ?  The  statute  of  Missouri  does  nothing  more  than 
declare  that  a  court  of  law  may  do  in  an  action  of  ejectment,  what  no  one 
doubts  would  be  competent  for  a  court  of  chancery  to  do.  And  may  not 
the  legislature  do  this  ?  It  does  not  originate  a  title,  under  any  pretence  of 
state  sovereignty,  which  is  to  operate  against  a  patent  from  the  United 
States  ;  but  it  gives  to  a  court  of  law  powers,  in  the  action  of  ejectment, 
which  in  some  other  states  are  exercised  only  by  a  court  of  chancery. 
This  has  always  been  the  rule  in  Pennsylvania,  and  in  other  states  which 
have  no  court  of  chancery. 

Technically,  a  location  is  an  inchoate  legal  title.  But  out  of  this  class 
of  titles,  a  new  rule  of  equity  grew  up,  by  the  practice  of  the  courts  of 
Kentucky.  And  this  rule  is  in  conformity  with  the  long-established  prin- 
ciples of  a  court  of  equity.  As  between  conflicting  entries,  the  doctrine  of 
notice  is  utterly  discarded.  The  entry  must  be  a  legal  one,  by  embracing 
all  the  substantial  requisites  of  the  law,  or  a  subsequent  entry  may  be  made 
on  the  same  land,  though  the  locator  have  full  knowledge  of  the  first  entry. 
This  forms  an  anomaly  in  the  history  of  equity  jurisdiction.  It  authorizes 
a  court  of  equity  to  give  effect  to  that  which  is,  in  itself,  strictly  a  legal 
right.  Principles  growing  out  of  this  peculiar  system  have  been  acted 
^..  1  *on,  from  necessity,  by  the  courts  of  the  United  States ;  but  they 
-'  have  not  been  regarded  as  appropriate  to  an  equitable  jurisdiction  in 
other  cases.  Had  the  courts  of  Kentucky  acted  upon  entries,  as  legal  titles, 
whether  under  their  own  rules,  or  by  virtue  of  statutory  provisions,  the 
courts  of  the  United  States  would  have  adopted  the  same  mode  of  proceed- 
ing. In  the  state  of  Tennessee,  a  junior  patent,  under  the  first  entry,  will 
overreach  an  elder  patent,  under  a  junior  conflicting  entry.  This,  in 
Kentucky,  would  be  the  exercise  of  an  equitable  jurisdiction.  In  Missouri, 
under  the  statute,  it  would  be  examinable  at  law. 

It  is  said,  the  patent  merges  the  location.  This,  under  the  Kentucky 
system  is  true  ;  but  where  the  patent  has  been  issued,  through  a  mistake  or 
fraud,  to  an  individual  who  was  not  entitled  to  it,  a  court  of  equity  will 
control  the  right  of  the  patentee,  by  compelling  him  to  convey  to  the  per- 
son who  has  the  better  right.  And  why  may  not  a  court  of  law  protect  this 
better  right?  The  right  may  be  investigated,  as  fully,  and  considering  the 
nature  of  the  rights  under  the  Missouri  statute,  as  safely,  in  a  court  of  law, 
as  in  a  court  of  chancery.  But  this,  with  the  court,  is  not  a  question  of 
policy.  It  is  a  rule  of  evidence  and  of  property,  adopted  by  the  state 
of  Missouri,  and  our  whole  course  of  adjudications  requires  us  to  regard  it. 
There  is,  therefore,  no  more  violation  of  principle,  in  examining  the  title  of 
Byrne  at  law,  then  in  equity.  The  result  is  substantially  the  same  in  both 
modes  ;  as  the  title  of  Byrne  must  be  protected  from  the  fraud  by  which  it 
has  been  attempted  to  be  overreach  3d  and  subverted. 

Judging  from  the  evidence  of  ihis  ease,  I  have  never  seen  a  grosser  act 
of  fraud,  than  the  obtainment  of  this  patent  by  Robertson,  eleven  years 
after  he  had  conveyed  every  vestige  of  right  in  the  land  which  was  relin- 
quished, as  to  the  consideration  of  the  United  States  for  the  location  in  con- 
troversy. It  was  stated  in  the  argument,  that  Byrne  made  the  location,  but 
took  no  step  subsequently  to  perfect  the  title.  That  Robertson  had  the  sur- 
vey executed  and  returned.  This  is  an  argument  against  the  record.  By 
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the  certificate  which  authorized  the  location,  it  was  required  to  be  located 
on  land,  "  the  sale  of  which  is  authorized  by  law."  And  no  land  is  author- 
ized by  law  to  be  sold,  except  such  as  has  been  surveyed  by  the  officers  of 
the  United  States.  The  location  in  question  was  made  on  a  section  desig- 
nated by  its  number,  township  and  range,  and  which,  of  course,  had  been 
surveyed.  As  Robertson's  name  was  inserted  in  the  location,  agreeable  to 
the  forms  used,  he  being  the  original  claimant  on  record,  of  the  New 
Madrid  tract  relinquished,  he  was  enabled  to  practise  an  imposition 
and  fraud  on  the  commissioner  of  the  general  land-office,  and  obtain  the 
patent. 

It  is  a  well-settled  principle,  that  fraud  may  be  investigated  as  well  at 
law  as  in  chancery  ;  and  I  am  strongly  inclined  to  think,  if  ♦this  j.^ 
fraud  had  been  brought  before  the  court  and  jury,  independent  of  the  •- 
statute  of  Missouri,  they  must  have  determined  that  it  vitiated  the  patent. 
Can  any  one  look  at  these  two  titles,  that  of  Byrne  having  been  obtained  by  a 
fair  purchase,  relinquishment  and  location  ;  and  that  of  Robertson,  by 
fraudulently  obtaining  the  patent ;  and  hesitate  in  deciding  which  is  the 
better  title  ?  And  it  appears  to  me,  that  the  statute  of  Missouri,  in  providing 
that  such  a  location  shall  be  a  title,  on  which  an  action  of  ejectment  may  be 
sustained,  covers  the  whole  case,  and  enables  the  court  and  jury  to  deter- 
mine which  is  the  better  title. 

In  the  case  of  Sinia^s  Lessee  v.  Irvine^  3  Dall.  457,  this  court  say,  "in 
Pennsylvania,  where  the  consideration  has  been  paid,  a  survey,  though 
unaccompanied  by  a  patent,  gives  a  legal  right  of  entry,  which  is  sufficient 
in  ejectment."  Why  they  have  been  adjudged  to  give  such  right,  whether 
from  a  defect  of  chancery  powers,  or  for  other  reasons  of  policy  or  justice, 
is  not  now  material.  The  right  once  having  become  an  established  legal 
right,  and  having  incorporated  itself,  as  such,  with  property  and  tenures,  it 
remains  a  legal  right,  notwithstanding  any  new  distribution  of  judicial  pow- 
ers, and  must  be  regarded  by  the  common-law  courts  of  the  United  States, 
in  Pennsylvania,  as  a  rule  of  decision. 

And  in  the  case  of  Hoss  v.  Barlandy  1  Pet.  664,  this  court  say,  '^  for  the 
plain tifP,  it  is  argued,  that  the  state  court  erred  in  deciding  that  the  elder 
grant  should  not  prevail  in  the  action  of  ejectment."  The  question  in  this 
case  was  between  a  claimant  under  a  patent  of  the  United  States,  and  one 
who  claimed  the  same  land  under  a  donation  certificate,  given  by  commis- 
sioners. The  question  was  identically  the  same,  in  principle,  as  in  the  case 
under  consideration.  And  this  court  decided,  *'  where  by  the  established 
practice  of  courts  in  particular  states,  the  courts,  in  actions  of  ejectment, 
look  beyond  the  grant,  and  examine  the  progressive  stages  of  the  title, 
from  its  incipient  state  until  its  consummation  ;  such  a  practice  will  form 
the  law  of  cases  decided  nnder  the  same,  in  these  states ;  and  the  supreme 
court  of  the  United  States  regard  those  rules  of  decision,  in  cases  brought  up 
from  such  states,  provided  that  in  so  doing,  they  do  not  suffer  the  provisions 
of  any  statute  of  the  United  States  to  be  violated.  Under  the  act  of  con- 
gress of  March  3d,  1803,  such  lands  only  were  authorized  to  be  offered  for 
sale  as  had  not  been  appropriated  by  the  previous  sections  of  the  law,  and 
certificates  granted  by  the  commissioners  in  pursuance  thereof.  A  right, 
therefore,  to  a  particular  tract  of  land,  derived  from  a  donation  certificate, 
given  nnder  that  law,  is  superior  to  the  title  of  any  one  who  purchased  the 
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same  laud  at  the  public  sales."  This  was  the  rule  in  ejectment  cases,  in  the 
state  of  Mississippi,  from  whence  this  case  was  brought.  This  decision  was 
^       -  given  in  1828  ;  the  one  cited  from  Dallas  was  *made  in  1799  ;  and  ' 

J  the  rule  laid  down  in  these  cases  has  not  been  questioned  by  any  other  ] 

adjudication  of  this  court.  Other  decisions  might  be  referred  to,  of  the  same  ! 

import,  but  it  is  deemed  to  be  unnecessary. 

I  will,  however,  notice  a  case,  decided  at  the  present  term,  which,  in  my 
judgment,  in  principle,  has  a  strong  application  to  the  question  under  con- 
sideration. By  a  statute  of  Kentucky,  it  is  provided,  that "  any  person  having 
both  the  legal  title  and  possession  of  land,  may  institute  a  suit  against  any 
other  person  setting  up  a  claim  thereto  ;  and  if  the  complainant  shall  be 
able  to  establish  bis  title  to  such  land,  the  defendant  shall  be  decreed  to 
release  his  claim  thereto,  and  to  pay  the  complainant  his  costs,"  &c.  Now, 
here  is  a  statute,  which  creates  an  equity,  or  rule  of  proceeding  in  a  court 
of  chancery  ;  which,  in  the  case  of  Clark  v.  Smithy  has  been  very  properly 
recognised  as  a  rule  of  proceeding  in  this  court.  Now,  the  statute  of  Mis- 
souri created  a  legal  right,  or  rule  of  proceeding,  in  the  action  of  ejectment. 
And  if  the  Kentucky  statute  can  give  the  rule  of  proceeding  to  this 
court,  in  chancery,  why  may  not  the  Missouri  statute  do  the  same  thing 
at  law. 

In  the  state  of  Illinois,  by  statute,  a  certificate  of  the  register  of  the 
land-office  of  the  United  States,  of  an  entry  of  land,  is  made  a  good  title  on 
which  to  sustain  an  action  of  ejectment ;  and  the  supreme  court  of  that  state 
has  long  since  settled  the  rule,  that  such  a  title  may  be  held  good  against  a 
patent  wrongfully  or  fraudulently  obtained.  In  the  state  of  Alabama,  there 
is  a  similar  law,  and  it  has  received,  by  the  supreme  court  of  that  state,  the 
same  construction.  The  idea,  that  if  a  state  can  pass  a  law  authorizing  an 
action  of  ejectment,  on  a  certificate  of  the  register,  and  that  if  this  certificate, 
under  any  circumstances  should  be  held  the  better  title,  against  a  patent 
wrongfully  issued,  would  endanger  the  public  lands,  is  so  novel  and  so 
unfounded,  that  I  must  notice  it.  Had  not  such  an  argument  been  advanced, 
I  should  have  supposed,  that  two  things  so  wholly  disconnected  as  this 
premise  and  conclusion  could  never  be  associated  in  the  mind  of  any  one. 

How  are  the  public  lands  endangered  by  the  establishment  of  this  rule? 
The  certificate,  as  well  as  the  patent,  emanate  from  the  federal  government. 
Now,  if  the  patent,  through  mistake  or  fraud,  has  been  issued  wrongfully, 
no  one  doubts,  that  a  court  of  chancery  may  protect  the  right,  in  such  a  case, 
of  the  certificate-holder.  The  state  of  Illinois  says,  this  may  be  done  at 
law,  and  this  is  the  whole  matter.  If  there  be  danger  to  the  public  lands 
in  this,  it  is  not  only  a  modern  discovery  ;  but  to  guard  effectually  against 
the  danger,  the  states  must  abolish  their  courts  of  chancery,  or  restrict 
them  under  all  circumstances,  from  questioning  the  right  of  the  patentee. 
If  the  state  courts  cannot  try  these  cases  between  their  own  citizens,  and 
under  their  own  laws,  where  are  they  to  be  tried?  All  who  claim  under  a 
patent  are  entitled  to  the  same  rights  as  the  patentee. 

«jRQi         *McKiNLST,  Justice,  concurred    in    opinion    with    Mr.  Justice 
*^®J  McLban. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Missouri,  and  was 
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argued  by  coansel :  On  coDsideration  whereof,  it  is  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  circuit  court  in  this  cause  be 
and  the  same  is  hereby  affirmed,  with  costs. 

NOTE. 

No.  102.  Office  of  the  recorder  of  land-titles.  St.  Louis,  March  9,  1820. 
I  Certify,  that  in  pursuance  of  the  act  of  congress,  passed  the  17th  day 
of  February  1815,  a  location  certificate.  No.  448,  issued  from  this  office,  in 
favor  of  John  Robertson,  Jr.,  or  his  legal  representatives,  for  600  acres  of 
land  ;  that  a  location  has  been  made,  as  appears  by  the  plat  of  survey  here- 
with, and  that  the  said  John  Robertson,  Jr.,  or  his  legal  representatives,  is 
entitled  to  a  patent  for  the  said  tract,  containing,  according  to  said  location, 
640  acres  of  land,  being  section  No.  32,  in  township  No.  50  north  of  base 
line,  range  No.  15  west  of  5th  principal  meridian.     No.  of  survey,  2810. 

Frsdsriok  Batbb. 

Township  No.  50,  north  of  the  base  line,  range  No.  15,  west  fifth 
principal  meridian. 
79  50 

Surveyors'  Office,  St.  Louis.    January  15,  1820. 

I  certify,  that  section  No.  32,  in  township  No.  50 

north  of  the  base  line,  range  No.  15  west  of  the  5th 

principal  meridian,  was  located,  on  the  8th  day  of 

October  1818,  for  John  Robertson,  Jr.,  or  his  legal 


No.  448. 

John  Robertson,  Jr. 

Section  82. 

640. 


representatives,  by  virtue  of  No.  44«,  dated  September  1818,  issued  by  the 
recorder  of  land-titles  for  the  Missouri  territory,  to  said  John  Robertson, 
Jr.,  or  his  legal  representatives,  for  640  acres  of  land,  in  conformity  with 
the  provisions  of  the  act  of  congress  of  the  17th  February  1815,  for  the 
relief  of  sufferers  by  earthquakes  in  the  late  county  of  New  Madrid. 

Wm.  Rectos. 
To  Frederick  Bates,  Esq.,  Recorder  of  land  titles  for  the  Missouri 
Territory. 


*RioHABD  Ratnall  Kbbnb  V.  Wahrbn  WHriTAKBR  and  others.     [*469 
Error  upon  odse  stated. 

A  case  cannot  be  brouf^bt  by  writ  of  error  from  a  cirouit  court  of  the  United  States,  upon  an 
agreed  statement  of  facts. 

The  rules  of  the  supreme  court  require,  that  the  clerk  of  the  cirouit  court  to  which  any  writ  of 
error  shall  be  directed,  may  make  return  of  the  same,  by  annexing  a  true  copy  of  the  record 
and  of  all  the  proceedings  in  the  cause,  under  his  hand  and  the  seal  of  the  court ;  the  court 
will  not,  according  to  the  81st  rule,  hear  any  cause,  without  a  complete  copy  of  the  record 
having  been  brought  up. 

This  case  came  up  from  the  Circuit  Court  of  the  United  States  for  the 
eastern  district  of  Louisiana.  In  that  court,  a  statement  of  the  case  had 
been  made  by  the  plaintiff,  and  the  counsel  for  the  defendants,  upon  which 
the  court  gave  a  judgment  for  the  defendants.  The  plaintiff  petitioned  the 
circuit  conrt  for  a  writ  of  error  to  the  supreme  court,  and  the  same  was 
allowed.  The  record,  as  sent  up  from  the  circuit  court,  contained  nothing 
but  the  agreed  statement  of  facts,  the  judgment  of  the  circuit  court  on 
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these  facts,  and  the  petition  of  the  defendant  for  a  writ  of  error,  together 
with  an  allowance  of  it  by  the  circuit  coart,  in  December  1838.  The  case 
was  submitted  to  the  court,  without  argument. 

Wayne,  Justice,  delivered  the  opinion  of  the  court. — This  case  has  been 
brought  to  this  court  on  an  agreed  statement  of  facts,  without  any  of  the 
proceedings  of  the  court  below  being  in  the  record.  It  cannot  appear, 
therefore,  that  this  court  has  jurisdiction  of  the  case ;  which  is  essential, 
before  it  can  give  its  judgment  in  any  cause. 

We  refer  also  to  the  11th  and  3 1st  rules  of  this  court.  The  11th  is  as 
follows  :  *'  It  is  ordered  by  this  court,  that  the  clerk  of  the  court  to  which 
any  writ  of  error  shall  be  directed,  may  make  return  of  the  same,  by  trans- 
mitting a  true  copy  of  the  record,  and  of  all  proceedings  in  the  cause,  under 
his  hand  and  the  seal  of  the  court."  The  3 1st  rule  is:  "No  cause  will 
hereafter  be  heard,  until  a  complete  record,  containing  in  itself,  without 
references  aHundCy  all  the  papers,  exhibits,  depositions  and  other  proceed- 
ings, which  are  necessary  to  the  hearing,  shall  bd  filed.  The  court  orders 
this  case  to  hi\  dismissed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  Louisiana  ; 
and  it  appearing  upon  an  inspection  of  the  papers  filed  in  the  case,  that 
it  has  been  brought  here  upon  an  agreed  statement  of  facts,  without 
any  of  the  proceedings  in  the  court  below  being  in  the  record.  Whereupon, 
it  is  adjudged  and  ordered  by  this  court,  that  this  cause  be  and  the  same  is 
hereby  dismissed,  with  costs. 


*460]  *Nathin  Cabb  and  others,  Appellants,  v.  Joseph  Hozib^ 

Appellee. 

Second  appeal, — Sup'^rsedeaa. 

An  original  decree  was  made  in  the  circuit  coart  of  Rhode  Island,  at  Jane  term  1884,  and  aa 
appcnl  was  taken  to  Jnnuarj  term  1886,  of  the  saprome  court ;  this  appeal  was  dismissed  at 
Januarj  term  1837,  on  the  motion  of  the  counsel  for  the  appellees,  without  an  examination  or 
decision  on  the  merits  of  the  cause ;  at  the  N'ovember  term  of  the  circuit  court,  the  defend- 
ants prayed  and  were  allowed  a  second  appeal  to  the  supreme  court ;  which  appeal  had  not 
been  yet  entered  on  the  docket  of  the  supreme  court ;  the  circuit  court  afterwards  proceeded 
to  order  execution  of  the  decree  of  1884,  and  the  defendant  appealed  to  the  supreme  court 
from  this  decree:  Held,  that  this  appeal  from  the  decree  of  the  circuit  court, ordering  the  exe- 
cution of  the  original  decree,  was  noi  a,  wpersedeas  to  further  proceedings  in  the  circuit  court 
to  execute  the  original  decree ;  and  that  the  circuit  court  was  at  liberty  to  use  its  discretion  to 
proceed  to  execute  the  original  decree :  Heidy  also,  that  the  decree  of  execution  was  not  a 
final  decree,  in  the  contemplation  of  the  act  of  congress,  from  which  an  appeal  lies. 

Appeal  from  the  Circuit  Court  of  Rhode  Island.  In  the  circuit  court 
for  the  district  of  Rhode  Island,  at  June  term  1834,  in  the  case  of  Joseph  Hoxie 
against  Nathan  Carr  and  others,  a  decree  was  rendered  for  the  complainant 
on  a  bill  of  equity  filed  in  that  court.  From  this  decree,  the  defendants 
appealed  to  the  supreme  court  of  the  United  States,  to  January  term  1835. 
At  January  term  1837,  on  motion  of  Mr.  Green,  of  counsel  for  the  appellees, 
the  ap}ieal  was  dismissed  ;  and  a  certificate  thereof  having  been  sent  to  the 
circuit  court  that  court,  proceeded,  at  November  term  1837,  to  order  and 
decree  the  execution  and  decree  made  at  the  June  term  1836.  The  court  de- 
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creed  a  sale  of  the  property,  according  to  its  decree  of  1836  ;  and  that  the 
proceeds  thereof  should  be  brought  into  the  registry,  to  be  paid  and  applied 
as  ordered  in  and  by  the  original  decree.  From  this  decree,  the  defendants 
prayed  for  an  appeal  to  the  supreme  court,  which  was  allowed.  The  record 
brought  up  on  this  appeal  contained  no  part  of  the  proceedings  on  the 
original  bill  in  which  there  was  a  decree  in  1834.  It  presented  nothing 
bat  the  proceedings  of  the  circuit  court  of  Rhode  Island,  in  November  1837, 
and  the  decree  of  the  supreme  court  of  the  United  States  dismissing  the 
appeal,  and  the  decree  of  the  circuit  court  in  the  original  suit,  at  June  term 
1834,  with  the  decree  of  the  court  on  the  6th  day  of  November  183'?,  order- 
ting  the  execution  of  the  same.  The  proceedings  in  the  original  bill  were 
not  again  brought  up  to  the  supreme  court,  by  a  second  appeal  in  that  case. 

The  case  was  argued  by  Tillinghasty  for  the  appellants ;  and  by  Coxe, 
for  the  appellee. 

TUllnghast  stated,  that  the  only  question  now  before  the  court  was 
whether  this  appeal  could  be  sustained.  The  appeal  in  the  original  case 
was  dismissed,  on  *the  motion  of  the  counsel  for  the  appellee,  at  the  «r  .*  . 
January  term  1837.  This  was  done,  in  the  absence  of  the  counsel  ^ 
for  the  appellants,  and  there  was  no  decision  of  this  court  on  the  merits  of 
the  cause.  It  was  a  dismissal  for  want  of  the  prosecution  of  the  appeal. 
Five  years  have  not  yet  elapsed  since  the  decision  of  the  circuit  court  in 
the  original  bill ;  and  the  act  of  congress  (1  U.  S.  Stat.  86)  gives  five  years 
for  an  appeal. 

It  is  claimed,  that  if  an  appeal  is  dismissed  for  any  other  cause  than 
a  decision  on  the  merits,  it  is  not  a  final  dismissal,  another  appeal 
may  be  prosecuted.  The  case  stands  as  if  no  appeal  had  been  taken.  The 
right  to  appeal  is  not  lost  by  the  action  of  the  circuit  court  in  allowing  the 
first  appeal.  Has  it  been  lost  by  the  action  of  this  court,  in  dismissing 
the  first  appeal.  Unquestionably,  according  to  the  rules  of  this  court ;  but 
with  no  decision  on  the  merits  of  the  controversy  in  the  cause.  The  parties 
have  a  right  to  the  judgment  of  this  court  on  the  merits  ;  and  the  act  of 
congress  gives  them  five  years,  in  which  they  may  claim  that  judgment  on 
an  appeal.  If,  on  the  first  appeal,  from  accident,  or  from  any  other  cause, 
no  such  decision  was  obtained,  they  have  sustained  the  penalty  which  is  im- 
posed for  the  failure  to  prosecute  their  appeal,  by  the  payment  of  the  costs* 
This  is  the  whole  penalty  ;  and  to  go  beyond  it,  is  to  defeat  the  purpose 
and  object  of  the  provision  of  the  law  relative  to  appeals. 

CoxCy  for  the  appellees,  contended  : — 1.  That  it  is  not  a  case  in  which 
the  party  can  appeal.  2.  That  in  this  last  decree  there  is  no  error.  3.  That 
the  former  proceedings  are  not,  and  cannot  be  now  reviewed. 

There  are  no  authorities  on  the  question  whether  a  second  appeal  can 
be  taken,  after  a  dismissal  in  the  first  appeal,  unless  it  be  the  case  of  the 
Lessee  of  Wright  v.  De  KlynCy  Pet.  C.  C.  199.  In  that  case,  it  was 
decided,  that  the  dismissal  of  a  bill  in  chancery  is  not  conclusive  against 
the  complainant  in  a  court  of  law.  In  Duval  v.  Stump^s  Executors^  in  this 
court,  the  appeal  was  dismissed,  the  appeal  not  having  been  taken  by  all 
the  parties.  The  proceedings  were  afterwards  amended,  and  the  case  wai 
brought  up  and  decided. 
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In  the  caae  before  the  court,  the  appeal  from  the  circuit  court  was  regu* 
larly  taken,  and  a  judgment  of  diBmissal  was  entered.  This  was  a  final 
determination  of  the  case.  To  allow  a  second  appeal,  would  be  to  allow  a 
party  to  profit  by  his  own  negligence.  To  the  appellees,  this  is  doing  great 
injustice  ;  and  keeps  undecided  questions  which  ought  to  have  been  settled 
on  the  first  appeal.  A  fair  construction  of  the  act  of  congress  is  to  allow  a 
party  five  years  in  which  he  may  prosecute  an  appeal ;  and  having  used 
that  privilege,  the  permission  given  by  the  law  has  been  fully  used,  and  ia 
at  an  end.  There  is  no  provision  for  a  second  appeal. 
*4A9l  *'°  ^^^  ^^^  before  the  court,  the  appeal  has  been  entered  on  the 
^  order  of  the  circuit  court  for  proceedings  on  the  original  decree.  It 
is  alleged,  that  a  second  appeal  has  been  taken  in  the  original  case,  but  this 
has  not  been  prosecuted  ;  the  proceedings  in  that  case  have  not  been  brought 
up.  There  are  then  two  appeals  in  this  same  controversy  ;  this  cannot  be 
allowed. 

Story,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  a  decree  in  equity  of  the  circuit  court  for  the  district  of  Rhode  Island, 
made  in  a  case  where  the  appellant  was  the  original  defendant.  The  facts, 
so  far  as  they  are  now  before  us  upon  the  present  record  and  appeal,  are 
briefly  these  :  l^he  original  decree  was  made  at  the  June  term  of  the  circuit 
court  1834 ;  and  at  the  same  term,  an  appeal  was  taken  therefrom  to 
the  supreme  court.  The  appeal  was  entered  at  January  term  1835,  of  the 
supreme  court,  and  was  dismissed  for  want  of  due  prosecution,  at  January 
term  1837.  At  the  November  term  of  the  circuit  court  1837,  a  petition 
was  filed  by  the  original  appellant,  praying  for  a  new  and  second  appeal 
from  the  original  decree ;  which  was  granted  by  the  court,  upon  bonds 
being  given  according  to  law.  At  the  same  term,  the  original  plaintiff 
prayed  for  further  proceedings  to  enforce  the  original  decree,  whereupon, 
a  supplemental  decree  was  passed  by  the  court  for  a  sale  of  the  premises  in 
controversy,  pursuant  to  the  original  decree  :  and  from  this  last  decree,  the 
original  appellant  also  claimed  an  appeal,  which  was  granted  by  the  court, 
upon  his  giving  bonds  ;  and  the  case  now  comes  before  us  solely  upon  this 
last  appeal,  the  record  and  proceedings  in  the  original  suit  not  having  as  yet 
been  brought  up  and  filed  in  the  court,  in  pursuance  of  the  second  appeal 
from  the  original  decree  already  referred  to.  The  question,  therefore, 
whether  this  second  appeal  lies  to  this  court,  after  the  dismissal  of  the 
former  appeal,  is  not  now  before  us  ;  and  can  only  arise,  when  the  original 
proceedings  shall  come  before  us,  upon  a  due  proiiccution  and  entry  of  the 
second  appeal.  The  only  question  now  before  us  is,  whether  this  second 
appeal  is,  under  the  circumstances,  a  supersedeas  to  all  further  proceedings 
in  the  circuit  court  to  execute  the  original  decree.  If  it  is,  then  the  appeal 
from  the  supplemental  decree  of  sale  is  maintainable  ;  otherwise,  it  ought 
to  be  dismissed.  Upon  full  consideration,  we  are  of  opinion,  that  it  is  no 
supersedeas;  that  the  circuit  court  is  at  full  liberty,  in  its  discretion,  to 
proceed  to  execute  the  original  decree,  if  it  shall  deem  it  advisable :  and 
that  the  supplemental  decree  of  sale  is  but  a  decree  in  execution  of  the  orig- 
inal decree ;  and  not  a  final  decree,  in  the  contemplation  of  the  acts  of 
congress,  from  which  an  appeal  like  that  now  before  us  lies.  It  must,  there- 
fore, be  dismissed  with  costs.  But,  in  order  to  guard  against  any  mis* 
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apprebensioDy  it  is  proper  to  add,  tLat  this  dismissal  is  in  no  sense  to  be 
construed  to  prevent  the  original  proceedings  and  decree  from  being  brought 
before  this  court  upon  the  second  appeal  taken  thereto  in  the  circuit  court, 
for  full  consideration,  whether  it  lies  or  not. 

♦This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  r*  .^^ 
from  the  circuit  court  of  the  United  States  for  the  district  of  Rhode  L 
Island,  and  was  argued  by  counsel  :  On  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  the  supplemental  decree  of  sale,  in  execution  of 
the  original  decree  in  this  case  is,  but  an  execution  of  the  original  decree, 
and  not  a  final  decree  from  which  an  appeal  lies  to  this  court.  Whereupon, 
it  is  ordered,  adjudged  and  decreed  by  this  court,  that  this  appeal  be  and 
the  same  is  hereby  dismissed,  with  costs  ;  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  circuit  court,  with  directions  that 
the  said  court  may,  in  its  discretion,  proceed  to  execute  the  original  decree, 
if  it  shall  deem  it  advisable. 


*Thohab  O.  Bubtok,  Appellant,  v.  William  L.  Smtth  and     [*464 
others,  Appellees. 

Lien  of  judgment  in  Virffinia. 

Under  the  laws  of  Yirginia,  in  relation  to  lands  of  which  the  debtor  has  an  actual  seliin,  although 
there  is  no  statute  of  that  state  which  expressly  makes  a  judgment  a  lien  on  the  lands  of  the 
debtor,  yet  during  the  existence  of  the  right  of  the  plaintiff  to  talce  out  an  ^tgiiy  the  lien  of 
the  judgment  is  universally  acknowledged. 

AU  the  authorities,  ancient  and  modern,  agree  iu  this  proposition,  that  a  reversion  after  an  estate 
for  life  is  assets,  or,  as  some  of  the  books  express  it,  guoH  assets,  in  the  hands  of  the  heir,  in 
regard  to  the  bond  of  the  ancestor,  binding  heirs ;  and  that  in  such  case,  the  plaintiff  may 
take  judgment  of  it,  quando  aeeiderit.  Upon  principle,  it  would  seem  to  be  clear,  that  what- 
ever estate  descended  to  the  heir,  which  was  liable  as  assets  to  the  bond  debt  of  the  ancestor, 
must  be  bound  by  a  judgment  obtained  against  the  ancestor  in  his  lifetime. 

There  is  a  current  of  authorities  going  to  prove,  that  a  reversion  after  an  estate  for  life  is  bound 
by  a  judgment  obtained  against  the  ancestor,  from  whom  it  immediately  descended. 

So  far  from  its  being  proper  for  a  court  to  hesitate  about  decreeing  a  sale  of  an  interest,  because 
it  is  reversionary,  the  character  of  the  interest  affords  a  stronger  reason  for  such  a  decree ;  for 
although,  in  regard  to  property  in  present  actual  possession,  the  ^egit^  although  tardy  in  its 
operation,  yet  is  in  some  degree  an  effective  remedy,  inasmuch  as  the  creditor  will  by  that 
means  annually  receive  something  towards  his  debt ;  whereas,  in  case  of  a  dry  reversion,  if 
the  outstanding  life-estate  should  continue  during  half  a  century,  the  creditor  might  look  on 
in  hopeless  despondency,  without  the  possibility  of  receiving  a  cent  from  that  source,  except 
through  the  interposition  of  the  court  of  equity  in  decreeing  a  sale. 

It  is  the  very  nature  and  essence  of  a  lien,  that  no  matter  into  whose  hands  the  property  goes, 
it  passes  cum  anere;  if  this  were  not  the  case,  it  would  cease  to  bo  a  lien. 

Appeal  from  the  Circuit  Court  for  the  Eastern  District  of  Virginia. 
The  case,  as  stated  in  the  opinion  of  the  court,  was  as  follows  : 

In  the  month  of  June  1 829,  Smith  &  Kennedy  obtained  a  judgment  in 
the  circuit  court,  against  Reuben  Burton,  for  $1348.75,  with  interest  from 
the  14th  of  October  1823,  and  costs.  On  this  judgment,  an  elegit  was  issued; 
on  the  dlst  of  December  1827.  On  the  12th  of  August,  in  the  same  year, 
Reuben  Burton,  by  deed,  conveyed  his  real  estate  to  certain  trustees,  in 
trust  to  sell  the  same  for  the  benefit  of  his  creditors  ;  amongst  many  other 
debts  enumerated  in  the  deed,  the  judgment  already  mentioned,  recovered 
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by  Smith  Ss  Kennedy,  was  included.  These  last-mentioned  creditors,  the 
appellees,  never  assented  to,  nor  accepted  anything  under,  the  trust  deed. 
Burton  having  died,  the  only  trustee  who  accepted  the  trust,  on  the  21st  of 
December  1829,  sold,  under  the  deed,  all  the  estate,  both  real  and  personal 
conveyed  by  it  ;  and  at  that  sale,  Sarah  Burton,  by  her  agent,  purchased, 
at  the  price  of  $1000,  the  interest  of  Reuben  Burton,  that  is,  two-fifth  parts 
of  a  certain  tract  of  land  called  Springfield,  supposed  to  contain  about  500 
acres,  and  also  his  interest  in  certain  coal-pits  on  the  same  tract.  The  char- 
acter of  Reuben  Burton's  interest  in  the  Springfield  tract  of  land,  as 
appeared  from  the  record,  was  that  of  a  reversion  in  fee,  after  an  estate  for 
^  ,  life.  And  the  character  ♦of  his  interest  in  the  coal-pits,  as  appeared 
"1  from  an  agreement  in  the  record,  was  this  :  The  heirs  of  Daniel 
Burton,  of  whom  Reuben  Burton  was  one,  were  to  have,  during  the  widow^s 
life,  the  right  of  occupying,  using  and  working  the  coal-pits,  and  the  right 
and  power  of  sinking  shafts,  and  searching  for  coal  on  any  part  of  the  land, 
except  the  yard,  Ac,  paying  to  the  widow,  during  her  life,  the  yearly  sum 
of  $200,  for  her  dower  interest.  The  same  agreement  showed  his  interest  in 
a  mineral  spring  included  in  the  decree. 

After  the  death  of  Reuben  Burton,  the  appellees,  finding  that  there  was 
no  personal  estate  to  satisfy  their  debt,  in  September  1834,  filed  their  bill  to 
enforce  the  lien  created  by  their  judgment ;  making,  amongst  others,  Sarah 
Burton  a  defendant,  as  purchaser  of  the  interest  of  Reuben  Burton  before 
described,  in  the  Springfield  tract  of  land  and  coal-pits.  She  answered,  say- 
ing, that  the  property  conveyed  to  her  was  not  purchased  for  her  own 
benefit,  but  for  the  benefit  of  her  son,  Thomas  O.  Burton,  the  appellant. 
She  insisted^  in  her  answer,  that  the  appellees  had  no  right  to  enforce  their 
judgment,  as  more  than  five  years  had  elapsed  since  the  death  of  Reuben 
Burton.  She  denied,  that  the  judgment  created  any  lien  on  the  property 
purchased  by  her,  which  was  valid  against  her.  She  insisted,  that  the  appel- 
lees were  entitled  to  no  relief  in  equity  ;  and  that,  at  all  events,  a  sale 
should  not  be  decreed.  An  amended  bill  was  thereupon  filed,  making  Tho- 
mas O.  Burton  a  defendant.  He  filed  an  answer,  insisting  on  the  grounds 
taken  by  Sarah  Burton. 

The  cause  coming  on  to  be  heard,  the  court  held  the  reversionary  inter- 
est of  Reuben  Burton  in  the  Springfield  tract  of  land,  and  his  interest  in 
the  right  of  occupying  and  working  the  coal-pits  thereon,  and  also  his 
interest  in  the  mineral  spring  thereon,  with  the  twenty-five  acres  of  land 
adjoining  thereto,  liable  to  the  appellees'  judgment ;  and  decreed  a  moiety 
of  Reuben  Burton's  interest  to  be  sold.  From  this  decree,  an  appeal  was 
taken. 

The  case  was  submitted  to  the  court,  on  printed  arguments,  by  Jjj/ans, 
for  the  appellant ;  and  by  Robinson^  for  the  appellees. 

Lyons: — The  appellant  insists,  that  the  decree  of  the  circuit  court  is  erro- 
neous, and  ought  to  be  reversed. 

I.  Because  the  judgment  in  favor  of  the  appellees  against  Reuben  Burton, 
gave  no  lien  upon  the  interest  or  share  of  Reuben  Burton  in  the  Springfield 
coal  property,  which  was  purchased  by  Sarah  Burton  for  the  appellant ;  and 
which,  by  the  decree  of  the  circuit  court,  was  adjudged  to  be  sold. 

By  the  common  law,  a  judgment  conferred  no  lien  upon  lands.  That 
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lien  is  the  result  entirely  of  the  power  to  extend  the  lands  and  is,  therefore, 
a  statutory  power  conferred  by  the  act  commonly  called  *the  statute  r».^^ 
of  Westminster.  This  position  is  known  to  be  familiar  to  the  court;  ^ 
but  if  authority  is  desired  for  it,  it  may  be  found  in  the  opinion  of  Lord 
Habdwickb,  in  the  case  of  StUeman  v.  Ashdown^  2  Atk.  608,  and  every 
subsequent  decision  upon  that  subject ;  and  especially,  in  the  opinion  of  the 
late  chief  justice  of  the  United  States,  in  the  case  ol  the  Bank  of  the  United 
States  V.  Winstony  2  Brock.  252  ;  which  is  quoted,  not  only  because  of  the 
high  character  of  the  authority,  and  the  just  weight  which  will  be  attached 
to  it,  but  because  of  the  distinct  and  emphatic  manner  in  which  the  posi- 
tion is  laid  down,  and  the  rights  of  the  party  claiming  under  the  judgment 
are,  in  a  court  of  equity,  limited  and  confined  to  the  right  and  power  con- 
feiTed  by  the  judgment. 

The  first  inquiry,  then,  is,  could  the  appellees  have  extended  the  interest 
before  mentioned,  of  Reuben  Burton,  in  the  Springfield  coal  lands  ?  It  is 
submitted,  that  they  could  not.  It  will  be  perceived  by  the  court,  that  the 
entire  tract  of  land  upon  which  the  Springfield  pits  are,  with  the  houses, 
<fec.,  constituted  the  mansion  establishment  of  Daniel  Burton,  the  father  of 
Reuben,  who  died  intestate,  leaving  a  widow,  Sarah  Burton,  and  several 
children.  Until  dower  was  assigned  the  widow,  she  had  the  right  to  retain 
the  mansion  establishment,  and  to  derive  her  maintenance  from  it.  While 
it  remained  in  that  condition,  therefore,  it  is  assumed,  that  no  elegit  could 
be  levied  upon  it ;  because  if  an  elegit  issue  against  one  child,  so  might  one 
issue  against  each  child  ;  and  thus  the  whole  would  be  taken  and  put  into 
the  possession  of  the  creditors,  and  the  widow  expelled,  and  kept  out,  until 
by  her  writ  she  was  restored.  The  children  could  not  lawfully  expel  the 
widow  ;  the  creditors  of  the  children,  standing  in  their  place,  could  not,  of 
course,  do  it.  If  all  could  not  do  it,  surely,  one  could  not.  The  lands,  in 
the  hands  of  the  widow,  before  assignment  of  dower,  could  not,  therefore, 
be  taken  under  an  elegit.  No  assignment  of  dower  has  taken  place,  unless 
the  court  shall  regard  the  agreement  entered  into  by  Mrs.  Burton  and  her 
children  (exhibited  by  defendants)  as  such  assignment.  Is  the  condition  of 
the  appellees  aided  by  that  paper  ?  It  is  submitted,  that  so  far  from  it,  the 
condition  is  made  worse.  If  that  agreement  had  not  been  entered  into,  any 
creditor  of  Reuben  Burton  might  have  filed  his  bill  against  the  widow  and 
heirs,  and  compelled  an  assignment  of  dower,  which  being  made,  he  might 
have  levied  his  elegit  upon  the  share  of  Reuben  Burton  ;  but  this  agreement 
deprives  the  appellees  of  that  power,  because  it  is  founded  upon  a  good  as 
well  as  valuable  consideration  (was  entered  into  before  any  right  existed  in 
the  appellees),  and  assigns  to  the  widow,  for  her  dower,  the  entire  tract 
of  land,  except  the  mineral  spring,  with  twenty-five  acres,  and  the  right  to 
work  the  coal  mines,  and  charges  them  with  an  annuity  of  $200  per  annum 
to  the  widow.  The  rights  of  the  appellees,  in  respect  to  this  property,  are 
manifestly  less  than  if  the  agreement  had  not  been  entered  into.  Could 
Reuben  Burton's  interest  in  the  coal  mines  and  spring,  with  the  twenty-five 
acres,  have  been  saken  under  an  elegit,  after  the  execution  of  the  said  agree- 
ment? *It  is  respectfully  submitted^  that  it  could  not.  By  the  in-  r^.^^^ 
quisition  under  the  elegit,  the  property  is  placed  in  the  hands  of  the  ^ 
creditor,  who  takes  all  the  profits  of  it,  paying  therefor  a  fair  annual  rent, 
to  be  applied  as  a  credit  against  his  claim  ;  and  of  the  portion  thus  placed 
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in  his  bands,  no  one  has  a  right  to  share  the  profits  with  him.  If  this  may 
be  done  in  faror  of  the  creditor  of  one  child,  it  may  be  done  for  the 
creditor  of  each  ;  and  if  two  elegits  issue  at  the  same  time,  against 
the  same  defendant,  they  take,  not  a  moiety,  but  the  whole ;  and  thas  the 
widow  who  has  renounced  her  claim  to  dower  in  the  other  lands  of  her 
husband,  and  thereby  suffered  them  to  pass  away  from  her,  is  to  be  again 
ousted  and  deprived  of  the  annuity,  in  consideration  of  which,  in  great 
part,  she  has  made  her  relinquishment,  under  an  agreement  with  the  heirs, 
which  is  obligatory  upon  them,  and  as  effectual  to  charge  the  property  with 
the  rights  of  the  doweress  as  any  which  could  have  been  resorted  to.  It  is 
not  necessary  to  the  validity  of  an  assignment  of  dower  that  it  should  be 
registered  :  t.  e.  recorded  as  a  conveyance.  If  it  is,  however,  and  this 
agreement  is  to  be  affected  by  the  failure  to  register  (although  as  to  one  of 
the  parties  it  was  fully  proved,  being  acknowledged,  and  should  have  been 
recorded),  then  it  cannot  diminish  the  rights  of  the  widow,  and  the  argu- 
ment, upon  the  hypothesis  that  no  assignment  has  been  made,  applies. 

If  land  is  subject  to  a  trust  for  the  use  of  a  grantor  and  another,  e.  g,  to 
raise  an  annuity,  and  a  judgment  is  rendered  against  the  grantor,  the  land 
cannot  be  taken  by  elegit.  Doe  on  demise  of  HuU  v.  OreenhiU^  4  Barn.  & 
Aid.  684.  In  the  present  case,  the  land  was  subject  to  a  trust,  and  one  of 
the  uses  charged  upon  it  was  to  raise  an  annuity.  The  agreement  here  being 
a  case  of  dower,  was  as  valid  to  charge  it  as  any  form  of  conveyance,  and  so 
to  protect  It ;  the  reason  is  the  same  in  each — the  right  of  the  annuitant. 

What,  then,  it  may  be  asked,  were  the  rights  of  the  appellees,  in  refer- 
ence to  this  property,  when  they  obtained  their  judgment?  They  were  two- 
fold— either  to  take  Reuben  Burton  under  a  ca.  «a.,  and  thus  acquire  his 
rights,  whatever  they  were,  in  the  subject,  and  by  express  provision  of  the 
execution  law,  the  right  to  sell  them;  or  upon  the  return  of  the^.^a.,  to  file 
a  bill  for  an  account  of  the  rents  and  profits  of  the  coal  mines,  and  for  a 
receiver,  and  a  decree  for  the  satisfaction  of  the  judgment  out  of  it.  In  the 
lifetime  of  Reuben  Burton,  they  could  have  done  no  more.  An  account  of 
rents  and  profits  cannot  be  had,  in  the  lifetime  of  the  debtor,  even  after 
removing  a  fraudulent  conveyance,  if  an  elegit  can  be  levied ;  and  the 
power  of  a  court  of  equity  to  sell  the  lands,  in  such  a  case,  is  clearly  repudi- 
ated by  Lord  Habdwickb  in  the  case  of  Higgins  v.  York  Buildings  Com- 
pany^ 2  Atk.  107.  The  proceeding  to  judgment  at  law,  and  the  '^/w 
pendens'*^  to  enforce  it  in  equity,  would  have  given  it,  if  not  a  lien  exaotiy, 
a  preferable  claim  ;  and  a  purchaser,  even  for  valuable  consideration,  would 
have  been  bound  as  a  purchaser  with  notice.  If  a  ca.  sa,  had  been  executed, 
after  the  conveyance,  the  lien  of  the  judgment  would  have  been  lost. 
*468l  *^^  ^  absence  of  a  ^*  lie  pendens,"  and  when,  if  this  view  be  oor- 
-*  rect,  the  appellees  had  not  the  power  to  extend  by  an  elegit^  and  had 
therefore  no  lien,  viz.,  on  the  12th  day  of  August,  in  the  year  1827,  Reuben 
Burton  conveyed  the  property  to  trustees  for  the  benefit  of  his  creditors. 
In  the  month  of  December,  in  the  year  1829,  more  than  two  years  after  the 
rendition  of  the  judgments,  during  the  whole  of  which  time  no  attempt  was 
made  to  enforce  the  judgment,  as  against  the  coal  lands,  by  the  appellees, 
who  are  among  the  creditors  enumerated  as  the  persons  for  whose  benefit 
the  deed  of  trust  is  made — a  sale  of  the  subject  is  made,  under  the  deed  of 
trust,  by  public  auction,  and  the  appellant  became  the  purchaser.  No  step 
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bad  been  taken,  nor  any  act  done,  by  tbe  appellees,  indicating  tbeir  dissent 
from  tbe  deed  of  trust,  nor  was  any  sucb  step  taken,  until  tbe  montb  of 
September,  in  tbe  year  1834,  more  tban  seven  years  after  tbe  judgment  was 
rendered.  In  tbe  answer,  all  knowledge  of  tbe  judgment  of  tbe  plaintiff,  as 
affecting  tbe  coal  property,  at  least,  is  denied  ;  tbe  impression,  it  seems, 
being,  tbat  an  elegit  bad  been  levied  upon  otber  land^,  and  it  is  thougbt  tbe 
evidence  sustains  tbe  answer.  Certainly,  tbe  answer  is  not  overtbrown  by 
tbe  requisite  degree  of  proof — tbere  being  only  one  witness  to  oppose  it ; 
and  tbat  witness  is  opposed  in  bis  present  recollections,  by  bis  own  written 
statement  made  at  tbe  time  of  tbe  sale. 

Tbe  appellant  stands,  tben,  in  tbe  position  of  a  pnrcbaser  for  a  valuable 
consideration,  of  property  upon  wbich  the  appellees  bad  acquired  no  lien, 
and  to  wbicb,  witb  equal  equity,  tbe  appellant  bolds  tbe  legal  title.  In  sucb 
a  case,  tbe  purchaser  is  entitled  to  tbe  protection  of  a  court  of  equity  ;  but 
if  be  is  not,  be  is  certainly  not  tbe  proper  object  for  tbe  vindictive  exercise 
of  its  power,  and  tbe  court  of  equity  will  leave  tbe  adversary  creditor  to 
bis  legsil  rights.  Sugd.  on  Vend.  §  5,  p.  338-44  ;  and  tbe  opinion  of  Judge 
Green,  in  Coutts  v.  WalkeVy  2  Leigh  268.  Tbe  space  allowed  in  this  form 
of  argument  will  not  permit  a  comment  on  the  reason  of  this  rule,  if  it  were 
necessary.  Its  justice  is  apparent ;  the  fair  purchaser  for  a  valuable  con- 
sideration has,  upon  every  principle,  at  least  as  much  equity  as  the  sleeping 
judgment-creditor— one  who  sleeps  for  seven  years.  And  why  should  a 
court  of  equity  seek  to  turn  tbe  scale  against  him — equity,  wbicb  always 
follows  and  only  aids  tbe  law  ?  In  sucb  a  case,  tbe  proper  language  of 
equity  is :  '^  I  cannot  aid  you  against  one  who  is  equally  entitled  to  my 
sympathy  ;  if  you  have  any  legal  advantage  over  bim,  assert  it ;  I  cannot, 
and  would  not  if  I  could,  prevent  you  :  but  I  can  do  no  more."  Here, 
tbe  case  is  peculiarly  strong  for  the  application  of  tbe  rule.  Tbe  judg- 
ment-creditor has,  to  say  the  least,  been  guilty  of  tbe  most  culpable  laches; 
be  has  laid  by  for  seven  years  ;  during  wbicb  time  be  took  no  step  against 
tbe  deed,  or  tbe  property  in  question  ;  tbe  property  of  bis  debtor,  conveyed 
to  secure  tbe  payment  of  his,  among  otber,  debts,  by  a  conveyance  wbicb 
gave  a  priority  over  bim,  is  sold  ;  and  tbe  money  *arising  from  tbe  r*^/.Q 
sale  applied  according  to  tbe  provisions  of  tbe  deed  ;  more  tban  two  ^ 
years  having  elapsed  between  tbe  rendition  of  tbe  judgment,  and  tbe  sale 
under  tbe  deed.  Here  was  time  most  ample  for  any  purpose,  and  if  any 
step  had  been  taken  by  tbe  creditor,  tbe  priorities  of  the  parties  would 
have  been  settled  and  the  purchase- money  paid  over  accordingly.  Passing 
by  all  this  :  after  the  trustee  has  misapplied  the  purchase-money,  as  tbe 
judgment-creditor  contends,  be  comes  into  a  court  of  equity  to  ask,  as 
against  tbe  purchaser,  tbat  which  cannot  obtain  at  law.  No  principle  is 
conceived,  upon  wbicb  the  claim  preferred  can  be  sustained. 

II.  If  tbe  judgment  did  confer  a  lien,  tben  tbe  appellees,  in  tbe  case  as 
it  now  appears  to  tbe  court,  t,  e.,  unless  it  appeared  tbat  tbe  profits  would 
not  in  a  reasonable  time  pay  tbe  debt,  bad  no  claim  whatever  to  tbe  aid  of 
a  court  of  equity:  tbat  equity  follows  the  law  and  only  aids  it,  is  a  principle 
too  familiar  and  well  known  to  need  authority ;  and  has  been  expressly 
affirmed  in  respect  to  this  very  question  of  a  lien  of  a  judgment  by  Lord 
Habdwicke,  :n  a  case  already  referred  to  (2  Atk.  107);  and  in  otber  cases 
to  wbicb  tbere  may  be  occasion  to  refer.     The  power  of  a  court  of  equity 
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over  the  lands  of  a  debtor  by  jadgment,  is  the  consequence  of  the  right 
acqaired  by  the  creditor  to  redeem  prior  incumbrances.  This  is  the  source 
and  fountain  of  the  power ;  and  if  the  prior  mortgages  or  incumbrances 
will  not  permit  him  to  redeem,  or  if  he  is  not  able  to  redeem,  without  a  sale 
of  the  lands  ;  he  may  apply  to  a  court  of  equity  to  eompel  a  redemption  ; 
and  therefore,  a  sale  of  the  property.     Sugd.  340. 

By  degrees,  in  the  absence  of  any  law  or  legal  principle  to  sustain  them, 
the  courts  have  extended  their  power  ;  and  commencing  with  the  principle 
of  aiding  and  following  the  law,  they  have  arrived  at  the  conclusion,  that 
they  may  do  that  which  the  law  could  not  do,  and  sell  the  land.  But  this 
has  been,  not  in  a  case  like  that  before  the  court,  but  in  cases,  as  it  will  be 
presently  shown,  founded  upon  obligations  which  bound  the  heir.  But  to 
recur,  did  the  judgment,  in  the  case  before  the  court,  give  a  lien  upon  the 
lands  ?  If  it  did,  then  it  is  respectfully  submitted,  that  the  appellees,  in  the 
case  they  have  made,  had  no  claim  to  the  aid  of  a  court  of  equity  ;  because 
there  was  nothing  to  impede  their  progress,  and  remedy  at  law.  In  the  case 
before  cited  (2  Atk.  107),  where  the  debtor  was  living.  Lord  Habdwickb 
decided,  that  the  court  of  chancery  had  the  power  to  remove  a  fraudulent 
conveyance  ;  it  being  a  principle  of  equity  jurisdiction,  that  where  fraud  in 
fact  is  charged,  a  court  of  equity,  therefore,  has  jurisdiction,  because,  from 
its  more  comprehensive  power,  it  can  more  fully  try  the  fraud,  although  a 
court  of  law  is  competent  to  try  it.  But  having  done  that,  its  power  ceases, 
and  the  parties  must  be  left  to  their  remedy  at  law  upon  the  degit ;  and  in 
the  case  of  Wildera  v.  ChamblisSy  6  Munf.  432,  the  court  of  appeals  of  Vir- 
ginia affirmed  a  decree  of  Chancellor  Taylor,  dismissing  the  bill  of  the 
judgmentKsreditor,  upon  the  ground,  that  the  elegit  was  the  remedy;  it  appear- 
*47o1  ^^^  ^"  ^^^^  case,  *that  the  profits  of  the  land  would,  in  a  reasonable 
-*  time,  discharge  the  debt.  Here  is  a  decision  upon  the  point,  when 
the  debtor  was  alive,  and  another  when  the  debtor  was  dead,  concurring  in 
both  cases ;  the  claim  resting  upon  an  obligation  which  bound  the  heirs.  It 
will  be  shown  presently,  that  the  latest  Virginia  decisions  concur  with  that 
last  cited  ;  at  least,  in  this,  that  the  land  should  not  be  sold,  when  the  rents 
and  profits  will,  in  a  reasonable  time,  discharge  the  debt. 

Looking  to  the  reason  of  the  thing,  it  may  well  be  asked,  upon  what 
ground  it  is,  that  a  couit  of  equity  should  deny  itself  the  power  to  sell  the 
land,  when  the  debtor  lives  ;  and  yet,  as  soon  as  he  dies,  and  his  children 
have  become  more  helpless,  and  therefore  entitled  to  the  care  of  the  court, 
it  shall  assume  the  power  to  sell  the  lands,  to  satisfy  the  very  same  debt. 
There  is  no  reason  for  it,  unless  in  a  case  in  which  the  obligation  binds  the 
heir  ;  and  then,  as  the  heir  is  chargeable  to  the  whole  extent  of  assets  des- 
cended, the  court  of  equity  may,  without  much  stretching  its  power,  order 
the  sale.  It  is  believed,  that  the  power  has  resulted  from  confounding  the 
power  to  redeem  prior  incumbrances,  and  the  practice  in  marshalling  assets 
and  securities,  whereby  an  entirely  new  power  has  been  made,  not  justified 
by  the  first  head,  as  the  authorities  cited  show,  and  not  justified  by  the  lat- 
ter, as  will  be  seen  by  consulting  any  work  upon  the  subject,  as  the  latest 
and  most  luminous  of  which,  Story's  Equity,  titles  Marshalling  Assets,  and 
Marshalling  Securities,  is  referred  to.  The  practice  of  selling,  when  the 
obligation  binds  the  heirs,  if  it  be  established,  cannot  furnish  authority  for 
selling  in  a  case  like  that  before  the  court,  because  the  judgment  does  not 
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bind  the  heir.  Stileman  v.  Ashdoumy  2  Atk.  477.  Nor  can  any  authority 
be  derived  from  the  other  heads  ;  becaase,  in  those  cases,  there  must  be  two 
securities  and  two  funds.  Here,  there  was  but  one  fund  and  one  security, 
and  nothing  therefore  to  marshal,  i.  «.,  to  array  and  arrange,  so  as  to  pro- 
mote justice  and  equity. 

It  is  thought,  however,  that  the  court  will  find,  in  most,  if  not  all,  the 
cases  in  which  decrees  for  sales  have  been  made,  that  the  case  came  into 
court  under  the  power  to  redeem,  as  in  Stileman  v.  Ashdown^  or  to  marshal, 
or  upon  claims  binding  the  heirs  in  some  form.  In  this  case,  not  one  of  these 
qualities  exists.  There  is  nothing  to  redeem  ;  if  there  is,  the  plaintiff  does 
not  ask  that  privilege  :  there  is  no  fraud  alleged  ;  there  is  nothing  to  mar- 
shal ;  and  the  claim  was  originally  on  a  simple  contract,  and  therefore,  did 
not  bind  the  heirs  ;  and  the  judgment  does  not  bind  the  heirs.  The  case 
then  presents  these  peculiarities.  One  man  has  a  simple-contract  claim 
against  another  :  he  sues  him,  and  obtains  judgment.  If  the  pleases,  he  may 
extend  his  lands,  but  he  cannot  sell  ihem  ;  he  extends  them,  and  the  debtor 
dies,  and  by  that  event  a  power  is  conferred  to  sell  the  land,  although  the 
reason  against  selling  may  be,  and  generally  is,  stronger  after  the  death  of 
the  ancestor  than  before.  To  the  heir,  it  may  be  a  matter  of  great  import- 
ance, to  be  enabled  to  pay  the  debt  off  by  the  gradual  process,  or,  at  the 
K  ast,  to  keep  it  out  of  the  market,  where  it  may  be  sacrificed  at  a  sherifTs 
sale  ;  until  be  can  acquire  *the  means  to  prevent  the  sacrifice.  How  r^.^i 
is  it,  that  the  death  of  the  father  shall  confer  the  power  to  do  that  '- 
which  could  not  be  done  while  the  father  lived  ?  Why  should  it  be  so  ?  If 
it  be  said,  that  here  the  elegit  was  not  actually  levied  in  the  lifetime  of  the 
debtor  ;  that  only  weakens,  if  it  affects  at  all  the  case.  Then  the  case  stands 
thus  :  the  land  descends  to  the  heir,  and  comes  into  his  possession  ;  the  cre- 
ditor pursues  with  a  claim  which  does  not  bind  the  heir,  and  which,  if  car- 
ried to  its  utmost  extreme,  could  only  take  possession,  for  a  limited  time,  of 
a  moiety  of  the  land  ;  the  heir  is  ready  to  yield  the  land  to  the  whole  extent 
to  which  it  was  liable  in  the  lifetime  of  the  ancestor,  and  yet  be  is  to  be  told, 
this  shall  not  be ;  he  must  pay  immediately  the  debt  for  which  he  is  not 
bound,  and  for  the  satisfaction  of  which  not  even  the  other  moiety  of  the 
land  could  be  touched  ;  for  which,  in  the  lifetime  of  his  ancestor,  no  foot 
of  the  land  could  havebeen  sold  ;  or  the  entire  moiety  must  be  sold.  Whence 
the  right  thus  to  abridge  the  right  of  the  heir?  Let  it  be  supposed,  that  the 
profits  of  the  land  would,  in  three  years,  pay  off  the  debt,  and  the  property 
is  of  that  description  which,  at  a  forced  sale,  is  almost  invariably  sacrificed, 
and  such  is  emphatically  coal  propcity ;  whence  is  derived  the  power  to 
doom  him  to  this  sacrifice,  and  put  his  property  into  the  possession  of  his 
creditor,  perhaps,  at  half  its  value  ?  Where  is  the  justice  and  equity  of  the 
proceeding?  Many  other  illustrations  might  be  given,  but  the  limits  of  a 
written  argument  forbid  it. 

Thus  far,  the  question  as  affecting  the  heir  has  been  discussed  ;  but  the 
case  is  really  against  a  fair  purchaser,  who  is  liable  only,  and  can  be  pro- 
ceeded against  as  terre  tenant.  Is  there  a  case  in  which  the  power  of  the 
creditor  has  been  enlarged,  as  against  him?  dpon  what  ground  is  it,  that 
he  shall  be  doomed  to  a  sacrifice  of  that  property  for  which  he  has  fairly 
paid  ;  and  M'hich,  in  the  hands  of  the  man  from  whom  he  purchased  it, 
would  not  have  been  liable  to  such  sacrifice  ?    Is  it  not  enough,  in  such  a 
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case,  that  the  creditor  may  pay  himself,  by  the  use  of  the  property  ?  With 
him,  there  is  no  privity,  no  liability,  not  strictly  legal ;  the  purchase  of  the 
land  may  have  deprived  him  of  the  means  to  redeem  ;  and  it  may  be,  that 
the  land  will  soon  pay  the  debt.  Could  his  land  have  been  sold  in  the  life- 
time of  the  vendor?  Clearly  not,  as  it  could  not  be  sold  in  the  hands  of 
the  vendee.  IIow  can  the  subsequent  death  of  the  vendorso  operate  upon  the 
vendee,  as  to  make  that  property  liable  to  sale  after  the  death,  which  was 
not  liable  before  ?  I'here  can  be  no  pretext  of  redeemmg,  or  of  marshalling 
eitlur  assets  or  securities  ;  for  the  land,  at  the  death  of  the  vendor,  was  no 
part  of  his  estate.  No  reason  is  seen,  and  no  authority  is  known  for  it,  in 
a  case  like  the  present. 

III.  If  the  appellees  had  a  right  to  come  into  a  court  of  equity,  it  was 
because  of  a  valid  lien  (which  is  denied)  that  could  not  be  enforced  at  law  ; 
and  in  that  case,  they  were  entitled  to  an  account  only  of  the  rents  and 
*472l  P''^^^^  accruing,  and  the  application  of  the  payment  of  the  debt.    *In 

^  GoiUts  V.  Walker^  2  Leigh  26 P,  land  was  settled  to  the  use  of  the 
grantor  and  his  wife,  while  they  lived  ;  to  pay  the  wife  an  annuity,  if  she 
survived  ;  and  at  her  death,  to  be  divided  among  the  children  of  the  grantor. 
The  wife  survived  ;  and  during  her  life,  judgments  were  rendered  against 
one  of  the  sons.  The  judgment-creditor  filed  his  bill  to  subject  the  son's 
interest ;  and  the  court  of  chancery  decreed  a  sale  of  it,  subject  to  the  rights 
of  the  widow,  as  in  this  case.  The  court  of  appeals  reversed  the  decree, 
and  directed  an  account  of  profits ;  deciding  that  the  plaintiff  was  not  enti- 
tled to  a  sale,  but  must  be  paid  out  of  the  profits.  In  the  case  before  the 
court,  the  agreement  with  Mrs.  Burton  places  the  property,  as  to  the  debtor, 
just  where  the  settlement  in  Coutts's  case  did  ;  subject  to  the  annuity,  he 
was  entitled  to  his  share  of  the  profits,  and  the  reversion  in  fee.  The  case 
seems  to  be  in  point  directly.  In  a  later  case,  TennerU^a  Heirs  v.  PattoiiSy 
0  Leigh  196,  the  same  court  reversed  a  decree  for  sale  ;  and  decided,  that 
where  the  rents  and  profits  would,  in  a  reasonable  time,  pay  the  debt,  it 
must  be  paid  from  them.  And  in  the  case  of  Mann  v.  Flin7\,  recently 
decided,  10  Leigh  93  (the  opinion  pronounced  by  Judge  Stanabd),  the 
same  court  affirm  the  case  in  6  Leigh.  The  case  of  the  United  States  v. 
Morrison^  in  thiscourc,  has  been  relied  upon.  That  case  was  ruled  chiefly 
upon  authority  of  Coleman  v.  Cocke^  6  Rand.  618.  Now,  it  so  happens, 
that  in  Coleman  v.  Cocke,  the  question  was  not  raised,  as  appears  by  the 
case ;  and  Judge  Gbsen,  moreover,  expressly  so  declares,  in  Blow  v. 
Maynardy  2  Leigh  29. 

IV.  It  is  insisted,  that  the  appellees,  having  made  no  objection  to  the 
deed  of  trust,  although  two  years  elapsed  after  it  was  made,  and  before  it 
was  acted  upon  ;  and  taken  no  step  to  prevent  the  sale,  are  to  be  presumed 
to  have  acquiesced  in  it ;  and  by  their  laches,  have  lost  the  right  to  impeach 
the  sale  ;  especially,  as  nearly  five  years  more  elapsed,  after  the  sale,  before 
any  move  was  made.  The  trustee  is  the  agent  of  the  grantor  and  cestui 
que  trust ;  and  if  any  wrong  has  been  done,  it  has  been  by  their  *agent ;  and 
to  him  the  appellees  should  look. 

V.  An  account  of  the  administration  of  Reuben  Burton's  estate  should 
ha'^e  been  ordered,  whereby  the  appellant  might  have  shown  a  personal 
fund  <idequate  to  the  payment  of  the  debt. 

VI.  An  account  of  the  rents  and  profits  of  the  coal  property  should  have 
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been  ordered  ;  and  the  surplus,  after  paying  the  annuity,  applied  to  the  pay- 
ment of  this  debt,  if  it  was  to  be  paid  from  the  land  in  any  form. 

YII.  The  widow  and  heirs  of  Daniel  Burton  should  have  been  parties 
to  this  suit  ;  the  widow  at  least. 

VIII.  The  judgment  was  dead  and  inoperative,  when  the  decree  was  ren- 
dered; and  no  decree  should  have  been  rendered  npon  it,  until  it  was  revived, 
if  it  could  be.  If  it  could  not  be,  then  no  decree  could  be  founded  on  it. 
*For  the  foregoing  reasons,  it  is  asked  that  the  decree  of  the  circuit  r*^i^o 
court  may  be  reversed,  and  the  bill  dismissed  ;  or,  if  that  may  not  be,  *■ 
that  it  be  reversed  and  modified  according  to  the  views  herein  submitted. 

In  reply  to  the  argument  for  the  appellees,  the  counsel  for  the  appel- 
lants said  ;  the  cases  relied  upon  are  cases  binding  the  heirs  ;  and  the  ques- 
tion was,  what  constituted  assets  under  the  plea  of  ^^  reins  per  descent?'*  In 
such  cases,  the  heir  who  inherits  a  valuable  reversion  cannot  make  the  plea  ; 
the  reversion  is  assets  in  his  hands.  This  is  emphatically  the  case  in  Tyn- 
dale  V.  Warrey  Jacob  212.  But,  it  is  repeated,  that  when  the  right  of  the 
creditor  depends  upon  the  power  of  the  elegit^  a  dry  reversion  is  not  liable, 
because  it  cannot  be  extended.  It  is  believed,  with  due  submission,  that  no 
such  case  can  be  found.  How  can  you  extend,  at  a  yearly  rent,  that  which, 
by  the  terms  of  the  proposition,  has  no  yearly  value?  What  would  be  the 
condition  of  the  creditor,  whose  debt  was  annually  wasting  away  by  the  use 
of  a  thing  which  was  not  susceptible  of  use  ?  Who  was  accounting  annu- 
ally for  the  profit  of  that  which  could  not  yield  profit  ? 

Jiobinso7iy  for  the  appellees. — In  the  court  below,  the  statute  of  Virginia 
T^as  relied  on,  which  declares,  that  no  action  of  debt  shall  be  brought  against 
any  executor  or  administrator,  upon  a  judgment  obtained  against  his  testa- 
tor or  intestate,  nor  shall  any  scire  facias  be  issued  against  any  executor  or 
administrator,  to  revive  such  judgment,  after  the  expiration  of  fi/e  years 
from  the  qualification  of  his  executor  or  administrator.  1  Rev.  Co.  p.  492, 
§  17.  A  single  answer  to  this  objection  will  pufiice.  The  qualification  of 
Reuben  Burton's  administrator  was  on  the  9th  of  December  1829.  This 
suit  was  brought  the  15th  of  September  1834.  It  was,  therefore,  brought 
before  the  erpiration  of  five  years  from  the  qualification  ;  and  the  statute 
does  not  apply.  This  being  the  case,  it  is  unnecessary  to  urge  upon  the 
court  the  considerations  which  forbid  such  a  defence  in  equity,  by  a  pur- 
chaser under  a  deed  of  trust,  which  mentions  the  judgment,  and  acknowl- 
edges the  debt  to  be  due. 

The  judgment  remaining  in  full  force,  the  question  then  is,  how  far  it 
operates  as  a  lien  upon  the  real  estate  of  the  judgment-debtor.  The  writ 
of  eUgity  given  by  the  statute  of  Westm.  II,  has  always  been  in  use  in  Vir- 
ginia. Every  person  recovering  any  debt,  damages  or  costs,  may  sue  out 
this  writ,  to  charge  a  moiety  of  all  the  lands  and  tenements  whereof  the 
debtor  was  seised  at  the  day  of  obtaining  the  judgment,  or  at  any  time  after- 
wards.    1  Rev.  Co.  525. 

Some  years  before  the  judgment,  Daniel  Burton,  the  father  of  Reuben 
Burton,  died  intestate,  leaving  Sarah  Burton,  his  widow,  and  the  following 
children,  as  his  heirs,  to  wit :  Thomas,  a  child  by  the  said  Sarah  ;  and  Susan, 
Mary,  Reuben,  Rebecca  and  William,  ♦by  a  former  marriage.  Re-  r*. ^4 
becca  afterwards  died  intestate,  and  unmarried,  leaving  her  brothers  ^ 

406 


474  SUPREME  COURT  [JanV 

Burton  ▼.  Smith. 

and  sisters  as  her  heirs.  As  heirs  of  Daniel  Burton,  his  two  sons,  Reuben  and 
William,  were  each  entitled  to  a  sixth  part  of  his  real  estate ;  and  as  heirs  of 
Rebecca,  they  were  each  entitled  to  two-ninths  of  her  real  estate.  Reuben 
Bqrton  acquired,  by  purchase,  the  whole  interest  of  William,  as  heir  of 
Daniel  Burton,  and  also  as  heir  of  Rebecca ;  and  in  this  way,  his  share 
of  the  real  estate  of  Daniel  Burton  (taking  into  account  the  part  of  William 
and  the  part  of  Rebecca)  was  two-sixths,  and  four-ninths  of  another  sixth, 
being  rather  more  than  two-fifths. 

By  the  terms  of  the  agreement  relied  on  in  the  defence,  the  heirs  of 
Daniel  Burton  were  to  have,  during  the  widow's  life,  the  right  of  occupying, 
using  and  working  the  coal-pits,  and  also  the  right  and  power  of  sinking 
shafts  and  searching  for  coals  on  any  part  of  the  tract  of  land  attached 
thereto,  except  the  yard,  houses  and  gardens  ;  and  also  the  right  and  privi- 
lege of  cutting  and  taking,  on  any  part  of  the  tract,  all  necessary  timber  and 
wood,  for  the  use  and  management  of  the  coal-pits,  opened,  or  to  be  opened, 
paying  to  the  widow,  during  bcr  life,  a  yearly  sum  of  $200  for  her  dower 
interest.  It  has  been  objected,  that  Reuben  Burton's  interest  in  this  part  of 
the  subject  could  not  be  charged,  because  the  subject  was  not  exclusively 
his.  This  objection  can  present  no  difficulty.  The  judgment  is  clearly  a 
lien  upon  a  moiety  of  all  the  lands  or  tenements  of  which  the  debtor  is 
seised.  The  estate  in  lands  or  tenements  of  a  joint-tenant,  or  tenant  in  com- 
mon, is  charged,  by  judgment  against  such  joint- tenant,  or  tenant  in  common, 
as  much  as  any  other  interest  in  real  estate.  It  has  long  been  so  settled.  In 
10  Vin.  Abr.  tit.  Execution,  N.  pi.  26,  p.  549,  it  is  laid  down,  that  "  if  there 
are  two  joint-tenants,  and  one  makes  a  statute,  and  afterwards  joins  with 
his  companion  in  a  feoffment  of  the  land,  the  moiety  of  the  land  may  be 
extended  upon  this  statute."  As  it  may  be  extended  upon  a  statute,  it  may 
likewise  be  extended  upon  a  judgment.    See  Gilbert  on  Executions,  41-2. 

The  question  applicable  to  the  tract,  generally,  with  the  exception  of  the 
interest  just  mentioned,  is,  whether  a  judgment  against  a  debtor,  who  has 
a  reversion  in  fee,  expectant  upon  an  estate  for  life,  creates  a  lien  upon 
such  reversion.  It  was  upon  this  part  of  the  case,  that  the  other  side  relied 
principally  in  the  court  below.  We  were  told,  that  a  rent-seek  was  not  ex- 
tendible ;  and  from  this  it  was  attempted  to  deduce  the  conclusion,  that  a 
reversion,  after  an  estate  for  life  (a  dry  reversion  as  it  was  called)  could  not 
be  extended.  The  case  in  which  it  was  decided,  that  a  rent>seok  could  not  be 
extended,  was  that  of  Walsal  v.  Heathy  Cro.  Eliz.  656.  The  action  was 
replevin.  The  avowry  was,  that  J.  S.,  seised  of  lands  for  the  life  of  Sibyl, 
his  wife,  in  right  of  his  wife,  the  reversion  in  fee  to  the  baron;  he  and  his 
feme  made  a  lease  for  years,  reserving  41.  rent  per  annum.  The  baron  being 
^       ,  indebted  by  obligation,  made  the  *said  Sibyl,  his  wife,  executrix. 

**-l  The  debtor  brings  debt  against  her,  by  the  name  of  Isabel,  and 
recovered  ;  and  upon  a  writ  of  Jieri  /acicu,  a  devastavit  was  returned,  and 
thereupon,  an  elegit  awarded,  and  the  sheriff  returned  that  Isabel  had  4/. 
rent  issuing  out  of  that  land,  upon  a  demise  made  by  her  and  her  husband, 
and  delivers  the  moiety  of  that  rent,  and  thereupon,  he  avows  for  the  same, 
and  it  was  thereupon  demurred,  and  adjudged  ill,  for  three  causes.  First, 
because  a  lease  for  years  by  baron  and  feme^  without  deed,  is  void  against 
the /erne.  Secondly,  the  recovery  against  Isabel  is  void  against  Sibyl ;  and 
the  sheriff  cannot  extend  her  land.  Thirdly,  the  sheriff  delivering  the  rent, 
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without  landy  so  as  there  is  not  any  reversion,  it  is  but  a  rent-seok  ;  and  a 
bare  rent  cannot  be  delivered,  ut  liberum  tenemerUum.  This  case  does  not 
%t  all  go  to  show,  that  a  reversion  in  fee  is  not  charged  by  a  judgment. 

It  would  be  very  remarkable,  if  the  judgment  should  create  no  lien  upon 
a  reversion,  when  such  reversion  is  liable  to  a  mere  bond-creditor  of 
the  ancestor.  For  it  has  long  been  adjudged,  that  upon  an  obligation  of  the 
ancestor,  binding  himself  and  his  heirs,  the  heir  may  be  charged,  in  respect 
to  any  estate  of  freehold  which  has  descended  upon  him.  A  reversion  in 
fee,  expectant  on  a  term  of  years,  is  regarded  as  assets  in  the  hands  of  the 
heir  ;  although  the  term  be  to  continue  five  hundred  years  ;  as  was  the  case 
in  Smith  v.  Angell,  2  Ld.  Raym.  733.  A  reversion  in  fee,  expectant  on  an 
estate  for  life,  is  also  assets  ;  notwithstanding  the  life-estate  be  still  continu- 
ing. Jiook  V.  Clealand,  1  Lutw.  303  ;  1  Ld.  Raym.  53  ;  Vin.  Abr.  tit. 
Execution,  M.  pi.  7,  15.  If  the  party  seised  of  the  reversion,  devise  it 
for  any  other  purpose  than  the  payment  of  debts,  the  devise  is  void  as 
to  specialty  creditors  ;  and  the  creditor  may  maintain  an  action  on  the 
specialty,  against  the  devisees,  as  well  as  the  heirs,  and  charge  them  in 
respect  to  the  reversion.  Stat,  of  W.  &  M.,  enacted  in  Virginia,  in  1789  ; 
1  Rev.  Co.  391-2.  And  if  any  heir  or  devisee,  so  liable,  shall,  before  action 
brought,  alien  the  estate  descended  to  him,  he  will  be  liable  for  the  value  of 
the  land  so  aliened.     Ibid. 

The  inquiry,  then,  presents  itself,  whether  a  creditor,  who  has  obtained 
a  judgment  against  a  debtor  in  his  lifetime,  is  worse  off,  in  respect  to  this 
matter,  than  a  creditor  by  specialty  merely.  In  the  case  of  Cockd  v.  Bams* 
ley,  Brownl.  A  Golds.  234,  where  the  question  was,  whether  land  held  in 
ancient  demesne  was  extendible,  the  judges  held,  that  it  was  :  saying,  "  for 
otherwise,  if  it  should  not  be  extendible,  there  would  be  a  failure  of  justice, 
which  the  law  doth  not  allow  of."  There  would  be  an  equal  failure  of 
justice,  if  a  reversion  in  fee  were  not  liable  to  a  judgment-creditor.  It  is 
well  settled,  that  if  a  man  lease  for  a  year,  rendering  rent,  the  reversion 
may  be  extended  upon  an  eleffit,  during  the  lease,  and  the  tenant  by  elegit 
shall  have  a  moiety  of  the  rent.  Sir  Thomcu  CampbelTs  Casey  1  Roll.  Abr. 
894,  pi.  5.  It  is  also  settled,  that  if  there  be  tenant  *for  life,  the  r*.^^ 
reversion  in  fee,  and  he  in  reversion  acknowledges  a  statute,  and  then  *- 
grants  the  reversion,  and  then  tenant  for  life  dies,  this  land  shall  be  extended 
upon  the  statute.  2  Roll.  Abr.  part  2,  Q.  p.  473.  This  proves  that  a 
statute  creates  a  lien  upon  a  reversion  expectant  upon  an  estate  for  life, 
though  the  life-estate  be  still  continuing. 

The  lien  upon  a  reversion  created  by  a  judgment,  is  equal  to  that  of 
a  statute.  It  was  so  decided  by  Lord  Hardwicke,  in  Oifford  v.  Barbery 
4  Vin.  Abr.  tit.  Charge,  A,  pi.  17,  p.  451.  There,  the  judgment  debtor 
had  a  reversion  after  an  estate-tail.  The  estate-tail  having  terminated,  and 
the  reversion  coming  into  possession  of  the  heir  of  the  judgment-debtor,  the 
question  was,  whether  the  judgment  created  a  lien  upon  it.  The  chancellor 
held,  that  a  person  having  an  estate  of  inheritance,  subject  to  intermediate 
estates,  might  grant,  charge  or  incumber  the  reversion,  as  he  should  see  fit ; 
and  might  incumber  it  by  judgment  as  well  as  in  any  other  manner. 

The  whole  law  upon  the  subject  is  laid  down  with  great  clearness  in 
Gilbert  on  Executions  38-9:  he  says,  "The  judgment  binds  not  only 
the  lands  and  tenements  of  which  the  defendant  is  actually  seised,  but  also  the 
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reversions  on  leases  for  lives  as  well  as  for  years.  For  thoagh  the  words  of 
the  elegit  are,  ^  a  moiety  of  all  the  lauds  and  tenements  of  which  the  said 
A.  was  seised/  Acy  yet  the  intent  of  the.writ  extends  to  whatever  lands  and 
tenements  were  actually  vested  in  the  defendant ;  because  the  statute  is  a 
moiety  of  the  lands,  which  extends  to  reversions,  which  are  comprised  under 
the  name  of  lands,  since  they  are  lands  returning  to  the  defendant  when  the 
particular  estate  ceases  ;  and  therefore,  though  this  was  formerly  disputed, 
the  latter  resolutions  have  settled  the  law  to  be  as  we  have  already  men- 
tioned." The  hiw  is  laid  down  in  the  same  way  by  Sir  Henry  Gwillim,  in 
a  volume,  which  he  prepared  before  his  death,  of  the  last  edition  of  Bacon's 
Abridgment.  See  tit.  Execution,  C.  vol.  3,  p.  381,  of  Lond.  ed.  of  1832 ; 
And  in  the  late  case  of  Harris  v.  Pughy  4  Bing.  335,  it  is  expressly  stated 
by  the  court,  that  if  the  estate  of  the  debtor  in  the  reversion,  had  been  a 
legal  instead  of  an  equitable  estate,  the  judgment  would  have  bound  it,  and 
overreached  the  subsequent  conveyance. 

The  judgment  being  a  lien  upon  the  property,  that  lien  clearly  operates 
against  the  alienees  of  the  debtor.  United  States  v.  Morrison^  4  Pet.  124  ; 
Watts  V.  Kinney  J  3  Leigh  272.  If  there  were  any  difficulty  in  taking  the 
reversion  of  the  debtor  in  execution  at  law,  it  would,  upon  the  general  prin- 
ciples of  a  co^urt  of  equity,  still  be  bound  in  equity  :  and  the  lien  enforced 
against  the  debtor's  alienees.  Coutts  v.  Walkery  2  Leigh  268.  In  this  case, 
the  reason  for  enforcing  the  lien  against  the  alienee  is  stronger  than  usual ; 
for  here,  the  property  subject  to  the  lien  was  purchased,  with  full  knowl- 
edge of  the  judgment,  and  knowledge  also  that  the  debt  was  still  due. 
^  ^  *The  trustees  in  the  deed  of  trust  could,  certainly,  not  object  to 
J  the  court's  decreeing  a  sale  of  the  property,  subject  to  the  lien.  For 
they,  by  the  terms  of  the  deed  of  trust,  were  to  sell  at  all  events.  See 
Mutual  Ass,  Society  v.  Stanardy  4  Munf.  538.  Neither  can  any  one  claim- 
ing under  the  trust  make  that  objection.  It  might,  indeed,  have  been 
seriously  contended,  upon  the  authority  of  the  case  just  cited,  that  the 
decree  should  have  been  for  the  sale  of  the  whole  property,  instead  of  a 
moiety  merely.  But  such  a  decree  would,  no  doubt,  have  been  objected  to 
on  the  other  side,  and  the  objection  has  been  carefully  avoided.  The  decree 
in  this  case  merely  directs  a  sale  of  the  land,  so  far  as  the  creditor  has  a 
lien  upon  it. 

That  equity  will,  at  the  suit  of  the  creditor,  after  the  death  of  the  judg- 
ment-debtor, accelerate  the  payment,  by  directing  a  sale  of  the  moiety ;  and 
not  compel  the  judgment-creditor  to  wait  till  he  has  been  paid  out  of  the 
rents  and  profits,  was  settled  in  Stileman  v.  Ashdown^  2  Atk.  608;  Ambl.  13; 
and  has  been  acted  on  in  a  great  number  of  cases.  Galton  v.  Haneocky 
2  Atk.  433  ;  0' Gorman  v.  Corny ny  2  Sch.  A  Lef.  137  ;  O'FaUon  v.  IHUony 
Ibid.  13  ;  Countess  of  Warwick  v.  EdwardSy  1  Dick.  61.  In  Virginia,  the 
principle  has  been  recognised,  in  Blow  v.  Maynard,  2  Leigh  57,  66. 

No  portion  of  a  debtor's  real  estate  is  exonerated  from  his  creditors,  or 
exempted  from  being  sold,  because  it  yields  nothing  annually.  In  Robinson 
V.  TongCy  2  Str.  879 ;  8  P.  Wms.  401  ;  where  the  question  related  to  an 
advowson,  which  had  descended  upon  the  heir,  to  wit,  a  right  of  presenta- 
tion to  a  church  ;  and  the  objection  was  taken,  that  it  yielded  nothing  ;  it 
was  answered,  that  it  might  be  made  available  by  sale.  Locd  Habdwiokb 
decided  the  same  way,  in  Westfaling  v.  Westfaling^  3  Atk.  460.  Not  only 
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was  the  adowson  decided  to  be  real  assets,  and  directed  to  be  sold  ;  but  it 
was  decreed,  that  the  money  should  be  paid  to  judgment-creditors,  according 
to  the  priority  of  their  judgments,  and  then  equally  to  bond  creditors. 
Tonge  v.  Hobinsan,  1  Bro.  P.  C.  p.  114,  of  Tomlin's  edition.  In  the  case  of 
a  reversion,  where  it  is  impracticable  to  obtain  a  discharge  of  the  debt,  by 
any  application  of  rents  and  profits  ;  and  where  the  only  way  of  making 
the  reversion  available,  in  any  reasonable  time,  is  by  sale ;  there  is  every 
reason  for  decreeing  a  sale.  This  subject  has  been  fully  considered,  and  the 
propriety  of  a  sale  decided  in  Tyndale  v.  Warrey  Jacob  212. 

Basbour,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  a  decree  of  the  circuit  court  for  the  fifth  circuit,  and  eastern  district 
of  Virginia.    The  case  was  this  : 

In  the  month  of  June  1827,  Smith  &  Kennedy  obtained  a  judgment  in 
the  circuit  court  against  Reuben  Burton,  for  $1348.75,  with  interest  from 
the  14th  October  1823,  and  costs.  On  this  judgment,  *an  elegit  was  #r  .^« 
issued  on  the  31st  of  December  1827.  On  the  12th  of  August,  in  ^ 
the  same  year,  Reuben  Burton,  by  deed,  conveyed  his  real  estate  to  certain 
trustees,  in  trust  to  sell  the  same  for  the  benefit  of  his  creditors  ;  amongst 
many  other  debts  enumerated  in  the  deed,  the  judgment  already  mentioned, 
recovered  by  Smith  Sc  Kennedy,  was  included.  These  last-mentioned 
creditors,  the  appellees,  never  assented  to,  nor  accepted  anything  under,  the 
trust  deed.  Burton  having  died,  the  only  trustee  who  accepted  the  trust, 
on  the  21st  of  December  1829,  sold  under  the  deed,  all  the  estate,  both  real 
and  personal,  conveyed  by  it ;  and  at  that  sale,  Sarah  Burton,  by  her  agent, 
purchased,  at  the  price  of  $1000,  the  interest  of  Reuben  Burton,  that  is, 
two-fifth  parts  in  a  certain  tract  of  land  called  Springfield,  supposed  to  con 
tain  about  500  acres,  and  also  his  interest  in  certain  coal-pits  on  the  same 
tract.  The  character  of  Reuben  Burton's  interest  in  the  Springfield  tract 
of  land,  as  appears  from  the  record,  was  that  of  a  reversion  in  fee,  after  an 
estate  for  life.  And  the  character  of  his  interest  in  the  coal-pits,  as  appears 
from  an  agreement  in  the  record,  was  this  :  The  heirs  of  Daniel  Burton,  of 
whom  Reuben  was  one,  were  to  have,  during  the  widow's  life,  the  right 
of  occupying,  using  and  working  the  coal-pits,  and  the  right  and  power  of 
sinking  shafts,  and  searching  for  coal,  on  any  part  of  the  land,  except  the 
yard,  4fec.;  paying  to  the  widow,  during  her  life,  the  yearly  sum  of  $200,  for 
her  dower  interest.  The  same  agreement  will  show  his  interest  in  a  mineral 
spring,  also  included  in  the  decree. 

After  the  death  of  Reuben  Burton,  the  appellees,  finding  that  there  was 
no  personal  estate  to  satisfy  their  debt,  in  September  1834,  filed  their  bill  to 
enforce  the  lien  created  by  their  judgment ;  making,  amongst  others,  Sarah 
Burton,  a  defendant,  as  purchaser  of  the  interest  of  Rueben  Burton,  before 
described,  in  the  Springfield  tract  of  land  and  coal-pits.  She  answered, 
saying  that  the  property  conveyed  to  her  was  not  purchased  for  her  own 
benefit,  but  for  the  benefit  of  her  son,  Thomas  O.  Burton,  the  appellant. 
She  insisted  in  her  answer,  that  the  appellees  had  no  right  to  enforce  their 
judgment,  as  more  than  five  years  bad  elapsed  since  the  death  of  Reuben 
Burton  ;  she  denied  that  the  judgment  created  any  lien  on  the  property 
purchased  by  her,  which  was  valid  against  her  ;  she  insisted,  that  the  appel- 
lees were  entitled  to  no  relief  in  equity  ;  and  that,  at  all  events,  a  sale  should 
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not  be  decreed.  An  amended  bill  was  thereupon  filed,  making  Thomas  O. 
Barton  a  defendant.  He  filed  an  answer,  insisting  upon  the  grounds  taken 
by  Sarah  Burton. 

The  cause  coming  on  to  be  heard,  the  court  held  the  reversionary  inter- 
est of  Reuben  Barton  in  the  Springfield  tract  of  land,  and  his  interest  in 
the  right  of  occupying  and  working  the  coal-pits  thereon,  and  also  his  inter- 
est in  the  mineral  spring  thereon,  with  the  twenty-five  acres  of  land  adjoin- 
*479 1  ^°8  thereto,  liable  to  the  appellees' judgment ;  *and  decreed  a  moiety 
-*  of  Reuben  Burton's  interest  to  be  sold.  From  that  decree,  this  appeal 
is  taken. 

Upon  this  state  of  facts,  two  questions  arise  :  Ist.  Whether  the  judg- 
ment created  a  lien  on  the  reversionary  interest  of  Reuben  Burton  in  the 
land  in  question  ?  2d.  Whether  it  was  competent  to  the  court  to  decree  a 
sale  of  his  interest,  with  a  view  to  accelerate  the  payment  of  the  debt ;  or 
whether  the  appellees  should  have  been  left  to  such  remedy  as  they  had  at 
law? 

As  to  the  first  point.  In  relation  to  lands  of  which  the  debtor  has  the 
actual  seisin,  there  is  no  doubt,  but  that  the  judgment  creates  a  lien.  Upon 
this  subject,  this  court  said,  in  the-  case  of  the  United  States  v.  Marrisafiy 
4  Pet.  124,  there  is  no  statute  in  Virginia,  which  expressly  makes  a  judg- 
ment a  lien  upon  the  lands  of  the  debtor.  As  in  England,  the  lien  is  the 
consequence  of  a  right  to  take  out  an  elegit.  During  the  existence  of  this 
right,  the  lien  is  universally  acknowledged.  That  right  unquestionably  ex- 
isted in  this  case  ;  because  an  elegit  did  actually  issue,  within  the  year  after 
the  judgment  was  rendered.  There  would  then  be  no  sort  of  difficulty  upon  the 
question  of  a  lien,  if  the  debtor  had  had  actual  seisin  of  the  land ;  but 
the  difficulty  is  suggested,  that  his  interest  was  reversionary  only.  Let  us 
inquire,  whether  this  interposes  any  obstacle.  All  the  authorities,  ancient 
and  modern,  agree  in  this  proposition,  that  a  reversion,  after  an  estate  for 
life,  is  assets  ;  or  as  some  of  the  books  express  it,  qucui  assets,  in  the  hands 
of  the  heir,  in  regard  to  the  bond  of  his  ancestor,  binding  heirs  ;  and  that 
in  such  case,  the  plaintiff  may  take  judgment  of  it  quando  accident.  Dyer 
373  ;  Garth.  129  ;  1  Ld.  Raym.  53  ;  Chitty  on  Descents  836.  In  Dyer,  ubi 
supra^  the  form  of  the  judgment  in  such  case  is  given.  It  is,  '^  that  he  should 
recover  the  debt  and  damages  of  the  aforesaid  reversion,  to  be  levied  when 
it  shall  fall  in."  And  it  is  added,  that  a  special  writ  shall  issue  to  extend 
the  whole.  The  doctrine  upon  this  subject  is  laid  down  very  clearly  by  the 
master  of  the  rolls,  in  the  case  of  2\/ndale  v.  WarrCy  Jacob  217-18.  There 
are,  says  he,  three  cases  of  reversions ;  if  it  be  a  reversion  dependent  upon  a 
term  of  years,  the  law  does  not  consider  the  term  as  anything,  and  judgment  is 
given  against  the  heir,  if  he  plead  reins  per  descent.  But  if  the  creditor 
take  out  an  elegit^  he  is  stopped  by  the  term,  which  is  a  good  defence  for 
the  lessee  in  ejectment,  and  so  there  is  a  cesset  executio  during  the  term.  If 
it  be  a  reversion  after  an  estate  for  life,  the  heir  must  plead  specially,  stat- 
ing that  he  has  no  assets  except  this,  and  setting  forth  what  it  is  ;  the  cre- 
ditor may  then  take  judgment  quando  acciderit.  In  the  case  of  a  reversion 
after  an  estate-tail,  the  authorities  say,  that  the  heir  may  plead,  generally, 
reins  per  descent^  distinguishing  this  from  the  plea  in  the  case  of  a  reversion 
after  an  estate  for  life  ;  the  plaintiff  may  then  reply,  that  there  is  tliis 
reversion  descended  to  the  defendant ;  and  he  may  then  have  a  judgment 
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guando  (Mccideritf  the  same  as  in  the  case  of  a  reversion  after  an  estate  for 
life. 

*Now,  npon  principle,  it  would  seem  to  be  clear,  that  whatever  r:,;.^^ 
estate  descended  to  the  heir,  which  was  liable,  as  assets,  to  the  bond  ■- 
debt  of  the  ancestor,  must  be  bound  by  a  judgment  obtained  against  the  ances- 
tor in  his  lifetime.  But  this  is  not  left  to  rest  upon  deductions  from  gen- 
eral principles,  or  analogy  to  the  case  of  assets  descended  to  the  heir.  What- 
ever may  be  the  doctrine  as  to  reversions  after  estates-tail,  about  which 
there  has  been  some  doubt,  as  appears  from  the  case  before  cited  from  Ja- 
cob's reports,  there  is  a  current  of  authority  going  to  prove  that  a  re- 
version after  an  estate  for  life,  is  bound  by  a  judgment  against  the  ancestor 
from  whom  it  immediately  descends. 

The  statute  of  Virginia  giving  to  a  party  the  right,  at  his  election,  to 
have  an  eUgit,  is  almost  a  transcript  of  the  statute  of  Westminster  the 
second.  The  writ  itself  commands  the  officer  to  deliver  to  the  plaintiff  a 
moiety  of  all  the  lands  and  tenements,  whereof  the  debtor,  at  the  time  of 
obtaining  the  judgment,  was  seised,  or  at  any  time  afterwards.  Lands  and 
tenements,  then,  are  the  subject  on  which  the  writ  is  to  operate.  Now, 
in  Com.  Dig.  tit.  Grant,  E,  2,  it  is  said,  that  by  grant  of  all  lands  and  tene- 
ments, a  reversion  passes.  In  the  same  book,  tit.  Estate,  B,  12,  it  is  said, 
if  a  man  grant  the  land  itself,  the  reversion  passes.  So,  in  Moore  36,  a 
reversion  is  said  to  be  a  tenement.  Thus,  it  appears,  that  a  reversion  falls 
within  each  of  the  terms,  lands  and  tenements.  But  the  party  must  have 
beon  seised  at  the  time  of  obtaining  the  judgment,  or  afterwards. 

Now,  let  us  see,  what  is  meant  by  the  seisin  spoken  of  in  the  statute* 
And  the  authorities  are  clear,  that  it  is  not  confined  to  actual  corporeal  pos- 
session. In  Gilbert  on  Executions,  38-9,  it  is  said,  that  the  judgment  binds 
not  only  the  lands  and  tenements  of  which  the  defendant  is  actually 
seised,  but  also  the  reversions  on  leases  for  lives,  as  well  as  for  years  ; 
for  although  the  words  of  the  elegit  are,  that  without  delay,  yon  cause  to 
be  delivered  a  moiety  of  all  the  lands  and  tenements  of  which  the  aforesaid 
B.  was  seised,  etc.,  yet  the  intent  of  the  writ  extends  to  whatever  lands  and 
tenements  were  actually  vested  in  the  defendant ;  because  the  statute  is  a 
moiety  of  the  land,  which  extends  to  reversions,  which  are  comprised  under 
the  name  lands,  since  they  are  lands  returning  to  the  defendant  when  the 
particular  estate  ceases.  So  in  Wms'  Saund.  68/,  it  is  said,  judgment  binds 
not  only  lands  of  which  defendant  is  actually  seiaed,  but  also  reversions  on 
leases  for  lives  or  years ;  and  therefore,  a  moiety  of  a  reversion  may  be 
extended,  and  plaintiff  will  have  a  moiety  of  the  rent.  So,  in  Chitty  on 
Descents  338,  it  is  said,  that  if  judgment  be  had  in  the  debtor's  lifetime,  it 
will  bind  the  property,  though  no  execution  be  taken  out  till  the  property 
descends  to  others.  Nay,  in  case  of  a  judgment,  it  is  said  to  bind,  even 
where  it  is  against  a  person  from  whom  the  estate  does  not  immediately 
descend,  as  if  it  were  against  *a  renoainder-man  or  reversioner;  r^.j., 
whereas  the  contrary  would  be  the  case,  of  a  bond  on  which  no  judg-  ^ 
ment  had  been  rendered  in  the  debtor's  lifetime,  who  stood  in  the  same  rela- 
tion. The  author  last  cited,  in  page  54,  quoting  Watkins  on  Descents  40-1, 
speaking  of  the  subject  of  seisin  of  reversions,  remarks,  that  the  confusion 
seems  to  have  been  created  by  the  different  meanings  which  have  been 
attached  to  the  word  **  seisin  ;"  by  being  used  in  a  general  sense,  when  it 
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should  properly  have  been  confined  in  its  acceptation  ;  or  by  being  confined, 
when  it  should  have  been  taken  in  a  general  sense.  And  in  pages  53-4,  he 
thus  sums  up  the  doctrine  :  We  must  here  remember,  that  ^he  expressions 
or  terms  of  a  seisin  in  law  and  a  seisin  in  deed,  refer  only  to  the  present 
and  actual  corporeal  possession  of  the  premises,  and  not  to  the  fixture  of  an 
interest  which  is  to  come  into  actual  enjoyment  in  some  future  event :  and 
here  the  word  '^  seisin  "  is  used  in  its  strict  sense  ;  and  though  we  frequent- 
ly use  the  term  "  seisin  "  of  a  remainder  or  reversion  expectant  upon  a  free- 
hold, yet  this  signifies  no  more  than  that  the  property  in  them  is  fixed  in 
the  owner,  and  that  such  owner  is  placed  in  the  tenancy.  The  particular 
estates,  and  those  expectant  upon  them,  form,  in  law,  only  one  estate  ;  and 
the  delivery  of  possession  to  the  person  taking  first,  extends  to  all.  All, 
therefore,  may  be  said  to  be  seised,  all  being  placed  in  the  tenancy,  and  the 
property  being  thus  fixed  in  all.  It  is  upon  these  principles,  that  the  author 
ities  lay  down  the  doctrine,  that  a  judgment  binds  a  reversion  after  an  estate 
for  life. 

We  are,  therefore,  satisfied,  that  the  judgment  of  the  appellees  bound 
the  reversionary  interest  in  the  land  in  question  ;  and  as  to  the  other  property 
embraced  in  the  decree,  there  is  no  room  for  doubt  or  difficulty.  And  then 
the  question  is,  whether  the  court  ought  to  have  decreed  a  sale,  with  a  view 
to  accelerate  the  payment  of  the  debt ;  or  whether  the  appellees  should  have 
been  left  to  such  remedy  as  they  had  at  law  ?  Upon  the  subject  of  the  power 
of  a  court  of  equity  in  this  respect,  the  authorities  are  decisive.  More  than 
a  century  ago,  in  the  case  of  Robinson  v.  Tonge^  3  Vin.  Abr.  Assets  A,  pi. 
28,  p.  145,  an  advowson  was  decreed  to  be  sold,  at  the  instance  of  creditors, 
as  assets  descended  ;  and  the  decree  was  affirmed  in  the  house  of  lords.  That 
is  supposed  to  have  been  the  case,  not  of  judgment,  but  bond  creditors.  In 
Stileman  v.  AahdowHy  2  Atk.  607,  Lord  Habdwicke  decreed  a  sale  of  a 
moiety  of  the  land,  to  satisfy  a  judgment  creditor.  He  confined  the  decree 
to  a  moiety,  because  the  judgment  only  bound  a  moiety  at  law.  On  that 
occasion,  he  said,  that  whilst  equity  could  not  change  the  rights  of  the  par- 
ties, it  might  accelerate  the  payment,  by  directing  the  sale  of  a  moiety,  and 
not  let  the  creditor  wait  until  he  was  paid  out  of  the  rents  and  profits.  The 
principle  was  asserted  by  Lord  Rbdrsdalb  in  2  Sch.  So  Lef.  138,  and  in  the 
same  book,  p.  13  ;  and  such  he  stated  to  be  the  settled  doctrine  in  Ireland. 
In  the  first  of  these  cases,  he  said  :  '*  Although  this  court  has  been  in  the 
habit  of  selling  to  pay  judgment  debts,  where  it  was  ascertained  that  they 
*4fi2l  ^^^^  *legal  liens  on  the  land, the  foundation  of  that  was  the  legal  right. 
-■  The  only  equity  the  creditor  had,  was  to  render  his  remedy  more 
effectual,  by  getting  a  sale,  instead  of  levying  his  debt  out  of  rents  and 
profits,  which  was  the  only  execution  the  common  law  gave." 

These  cases  are  cited  and  relied  upon,  and  the  doctrine  of  them  approved, 
in  2  Leigh  30  ;  and  in  page  58  of  that  volume,  Judge  Obbbn  says  :  '^  This 
principle,  so  far  as  I  am  informed,  has  been  uniformly  practised  on  in  Virginia 
in  the  cases  of  heirs  bound  by  the  obligations  of  their  ancestors.  And 
although  I  cannot  see  clearly  the  foundation  of  this  equity  to  sell,  where  the 
law  only  authorizes  an  extent,  or  a  personal  judgment,  or  decree  against 
the  heir  for  the  value  of  the  assets  descended,  whether  aliened  by  him  or 
not  (see  the  statute  of  fraudulent  devises);  yet  I  think  we  are  bound  by  the 
practice  founded  on  these  precedents,  so  long  acquiesced  in."  In  6  Leigh 
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196,  which  was  a  suit  in  equity,  brought  by  creditors  to  marshal  assets,  the 
same  authorities  were  again  cited  with  approbation,  and  the  same  doctrine 
re-asserted  by  the  judges,  in  their  reasoning  upon  the  case.  In  pages 
219-20  of  this  latter  case.  Judge  Carr  went  into  a  review  of  English  oases, 
which  he  said,  seemed  to  him,  to  establish  beyond  question,  the  regular  and 
long-established  course  there,  of  selling  the  lands  of  deceased  persons  to  pay 
their  debts,  binding  the  land,  or  to  marshal  their  assets  :  and  he  added,  that 
it  struck  him  as  a  novelty,  when,  in  the  course  of  the  argument  of  the  case, 
he  heard  a  doubt  suggested  of  the  power  of  the  court  to  decree  a  sale  in  such 
cases.  In  the  case  of  7)/ndale  v.  Warre^  Jacob  212,  this  subject  was  exten- 
sively considered  by  Sir  Thomas  Plumer,  Master  of  the  Rolls ;  who  held, 
in  that  case,  a  reversion  expectant  upon  an  estate  for  life,  and  even  upon 
estates-tail,  limited  to  unborn  children,  to  be  assets  for  the  payment  of 
specialty  debts  ;  and  accordingly,  he  decreed  it  to  be  sold  for  that  purpose. 
This  last  has  a  peculiar  analogy  to,  and  bearing  upon,  the  case  before  us  ; 
because  it  sustains,  in  the  fullest  and  most  decisive  manner,  both  the  grounds 
on  which  the  decree  of  the  circuit  court  rests  :  that  is,  it  proves,  first,  that  a 
reversion  after  an  estate  for  life,  or  even  after  estates-tail  limited  to  unborn 
children,  is  assets,  liable  to  the  specialty  debt,  and,  of  necessary  consequence, 
to  the  judgment  of  the  ancestor  from  whom  it  immediately  descends ;  and 
secondly,  that  a  court  of  equity  will  decree  such  a  reversion  to  be  sold,  in 
order  to  accelerate  the  payment  of  the  debt.  The  liability  of  a  reversion 
after  a  life-estate  to  be  sold,  was  at  once  conceded  by  the  counsel  for  the 
heir  ;  their  effort  was  to  maintain  that  the  reversion  in  that  case  could  not 
be  sold,  because  it  was  after  an  estate-tail.  It  was  strongly  said  by  the 
master  of  the  rolls,  in  that  case,  that  the  reversion  was  a  part  of  the  real 
estate  of  the  ancestor  ;  and  according  to  all  general  principles,  every  part  of 
the  real  estate  of  the  debtor,  except  copyhold,  is  considered  as  applicable 
to  the  payment  of  his  specialty  debts.  There  is  another  part  of  the  reason- 
ing of  the  master  of  the  rolls  which  has  a  most  cogent  application  to  this. 
It  having  being  urged,  that  a  sale  ought  not  to  be  decreed,  out  of  considera- 
tion to  the  heir,  that  a  higher  price  might  be  obtained  *he  said  :  r^^go 
**  But  I  think  that  such  considerations  ought  not  to  weigh  ;  for  the  *- 
question  is,  to  whom  does  the  property  belong  ?  It  is  not  the  habit  of  the 
court  to  consider  the  interest  of  the  heir,  when  opposed  to  that  of  the  cred- 
itors. They  ought  to  have  the  fullest  remedy.  And  upon  what  principle 
can  the  court  refuse  to  give  them  the  benefit  of  a  sale,  because  another  per- 
son, whose  interest  is  secondary,  and  entirely  subject  to  theirs,  may  be  bene- 
fited by  delay  ?''  So  far  from  its  being  proper  for  a  court  to  hesitate  about 
decreeing  the  sale  of  an  interest,  because  it  is  reversionary,  we  think  that 
the  character  of  the  interest  affords  a  stronger  reason.  For  in  regard  to 
property  in  present  actual  possession,  the  elegit,  although  a  tardy  remedy  in 
its  operations,  yet  is  in  some  degree  an  effective  remedy  ;  inasmuch  as  the 
creditor  will  by  that  means  annually  receive  something  towards  his  debts  ; 
whereas,  in  the  case  of  a  dry  reversion,  as  the  one  in  the  present  case  is,  if 
the  outstanding  life-estate  should  continue  during  half  a  century,  the  cred- 
itor might  look  on  in  hopeless  despondency,  without  the  possibility  of 
receiving  one  cent  from  that  source,  except  through  the  interposition  of  a 
court  of  equity,  in  decreeing  a  sale.  Now,  if  the  acceleration  of  a  tardy 
remedy  be  cause  enough  to  justify  the  helping  hand  of  equity,  d  fortiori,  it 
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ought  to  be  extended  to  him  who,  daring  the  life  of  the  tenant  for  life,  is 
without  any  remedy  at  all. 

As  to  the  objection,  that  the  judgment  did  not  bind  the  land  in  the 
hands  of  the  appellant,  because  he  was  a  purchaser,  we  consider  it  wholly 
untenable.  We  have  already  said,  that  the  judgment  created  a  lien  :  now, 
it  is  of  the  very  nature  and  essence  of  a  lien,  that  no  matter  into  whose 
hands  the  property  goes,  it  passes  cum  onere;  if  this  were  not  the  case,  it 
would  cease  to  be  a  lien.  If  this  proposition  stood  in  need  of  authority  to 
support  it,  we  find  it  abundantly  in  the  case  of  the  United  States  v.  Mor- 
rison, 4  Pet.  124.  In  that  case,  the  judgment  of  the  United  States,  rendered 
in  1822,  was  held  to  overreach  several  deeds  of  trust  executed  in  1823; 
although  the  United  States,  having  issued  a  fieri  facias,  whilst  that  execu- 
tion was  in  the  marshal's  hands,  the  agent  of  the  treasury,  at  the  instance  of 
the  defendants,  instructed  the  marshal  to  forbear  levying  it,  on  condition 
of  the  defendants'  paying  the  costs  ;  and  accordingly,  the  marshal  did  not 
make  a  levy,  but  made  a  return  within  the  year  1822,  that  all  further  pro- 
ceedings were  suspended  in  pursuance  of  said  instructions  ;  and  that  suspen- 
sion was  continued  until  the  year  1825.  A  very  strong  application  of  this 
doctrine  was  made  in  the  case  of  the  Mutual  Assurance  Society  v.  Stanard, 
4  Munf.  539.  In  that  case,  a  deed  of  trust,  bearing  date  28th  April  1808, 
was  held  to  be  overreached  by  a  judgment  rendered  on  the  6th  of  May  ;  the 
court  applying  the  legal  fiction,  that  the  judgment,  in  contemplation  of  law, 
related  back  to  the  commencement  of  the  term,  which  was  before  the  exe- 
cution of  the  deed.  A  still  stronger  application  of  the  doctrine  was  made 
by  the  same  court,  in  the  case  of  Coutts  v.  Walker,  2  Leigh  268.  In  that 
case,  the  court  held,  that  a  judgment-creditor  had  a  lien  in  equity,  upon 
^  ,  *the  equitable  estate  of  the  debtor,  in  like  manner  as  he  had  a  lien  in 
-I  law  upon  his  legal  estate ;  and  a  deed  of  trust  having  been  executed 
by  the  debtor,  conveying  his  equitable  estate  to  a  trustee,  and  that  too  for 
the  benefit  of  creditors,  between  the  commencement  of  the  term,  and  the 
day  on  which  the  judgment  was  obtained  ;  the  same  relation  of  the  judg- 
ments to  the  first  day  of  the  term,  as  in  the  case  previously  cited,  was  held 
to  exist ;  and  thus  the  trust  deed  was  overreached  by  the  judgment. 

It  is  argued,  that  the  judgment  in  this  case  was  barred  by  the  act  of 
limitations  of  Virginia.  That  act  provides,  that  no  action  of  debt  shall  be 
brought  against  any  executor  or  administrator,  upon  a  judgment  obtained 
against  his  testator  or  intestate,  nor  shall  any  scire  facias  be  issued  against 
any  executor  or  admistrator,  to  revive  such  judgment,  after  the  expiration 
of  five  years  from  the  qualification  of  his  executor  or  administrator.  The 
facts  in  the  record  furnish  a  decisive  answer  to  this  argument.  It  appears 
from  them,  that  the  administration  on  Reuben  Burton's  estate  was  granted 
on  the  9th  of  December  1829  ;  and  this  suit  was  brought  on  the  15th  of 
September  1834.  So  that  ^vq  years  had  not  elapsed  from  the  time  of  the 
qualification  of  the  administrator.  This  view  renders  it  unnecessary  to 
examine  whether  the  appellees  would  not  have  been  within  the  saving  of 
the  statute,  as  contended  for  by  their  counsel. 

Furthermore,  it  is  objected,  that  there  should  have  been  an  account  taken 
of  the  administration  of  Reuben  Burton's  personal  estate.  Without  stop- 
ping to  inquire,  whether  that  would  be  necessary,  in  any  case,  where  the 
the  suit  is  brought  merely  to  enforce  a  legal  lien  ;  it  is  a  sufficient  answer 
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to  thiii  objection,  to  say,  that  there  is  abundant  evidence  in  the  record,  that 
there  was  no  personal  estate  :  nothing,  therefore,  could  have  "been  more 
unnecessary  or  unprofitable,  than  to  have  ordered  an  account  to  be  taken. 

The  last  objection  is,  that  an  account  should  have  been  ordered  of  the 
rents  and  profits  of  the  coal  property.  Here,  too,  the  record  furnishes  a 
satisfactory  answer.  Assuming,  for  the  purpose  of  meeting  this  objection, 
that  by  analogy  to  the  case  of  marshaling  assets,  a  court  of  equity  would 
not  decree  a  sale  of  real  estate  to  satisfy  a  judgment,  where  the  rents  and 
profits  would  discharge  it,  in  a  reasonable  time,  as  was  held  by  the  court  in 
the  case  of  Tennent^s  Heirs  v.  Patton^  2  Leigh  196  ;  yet  the  facts  of  this 
case  utterly  repel  the  application  of  that  principle  to  it.  In  that  case,  it 
will  be  seen,  that  the  debts  of  the  ancestor  were  said  by  one  of  the  judges 
to  amount  to  $820,  and  the  annual  value  of  the  land  was  ascertained  to  be 
$400.  In  that  case,  therefore,  the  debt  would  be  satisfied  by  the  rents  and 
profits,  in  a  short  time.  In  this  case,  the  facts  are  these.  There  tvas  an 
outstanding  life-estate  in  all  the  Springfield  tract  of  land,  except  the  coal- 
pits and  the  mineral  spring.  Reuben  Burton's  interest  in  the  coal- pits  was 
two-fifths,  in  the  privilege  of  working  them  during  the  lifetime  of  the 
tenant  for  life  ;  she  receiving  annually  $200  *for  the  whole.  Reuben  r<i^«« 
Burton's  real  interest,  then,  is  only  two-fifths  of  any  surplus  which  ^ 
might  remain,  after  deducting  two-fifths  of  the  annual  rent  to  be  paid.  But 
the  parties  themselves  seem  to  have  considered  $200  per  annum  as  the  full 
yalue  of  the  whole  privilege  of  working  them.  If  the  agreement  of  the 
parties  were  to  be  taken  as  the  standard  of  the  annual  value,  his  interest 
would  really  be  worth  nothing ;  because  he  would  have  to  pay  precisely  the 
same  proportion  of  the  rent  which  he  received  of  the  profits  ;  and  it  must 
be  assumed,  that  they  were  worth  more  than  the  parties  fixed  as  the  value, 
in  order  to  make  any  surplus  at  all.  But,  at  all  events,  there  is  nothing  in 
the  case  to  justify  the  belief,  that  there  would  be  any  surplus  that  would 
discharge  the  judgment,  in  a  reasonable  time,  or  even  in  a  long  time  ;  for, 
at  the  date  of  the  decree,  the  whole  debt,  including  principal,  interest  and 
costs,  amounted  to  about  $2500  ;  and  the  principal  being  $1348.75,  there 
would  be  an  annually  accruing  interest  of  about  $80,  besides  the  annual  pay- 
ment of  two-fifths  of  the  $200  for  rent,  which  would  be  $80  more.  Thus 
it  will  appear,  that  his  interest  of  two-fifths  must  produce  $160  annually,  in 
order  even  to  prevent  the  debt  from  being  increased.  To  allow  $160  for 
his  two-fifths  would  require  that  the  whole  should  be  worth  annually  $400, 
which  is  precisely  double  the  sum  at  which  the  parties  fixed  the  rent. 

This,  then,  seems  to  us,  to  be,  emphatically,  a  case  in  which  the  estab- 
lished principles  of  equity  justify  the  sale  of  the  property,  with  a  view  to 
accelerate  the  payment  of  a  debt  due  to  a  judgment-creditor.  In  every 
respect  in  which  we  have  viewed  the  case,  we  think,  that  the  decree  of  the 
circuit  court  is  correct ;  and  it  is,  therefore,  afiirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Virginia, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said  circuit  court  in  this  cause 
be  and  the  same  is  hereby  affirmed,  with  costs. 
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*JoNA.THAN  MsBBDrrH  and   Thoma.8    Ellioott,   Plaintiffs  in  error,  v. 
Unitkd  States,  Defendants  in  error. 

Action  for  duties. — Recoupment 

An  action  was  instituted  by  the  United  States,  to  recover  from  the  assigneefl  of  S.  Smith  k 
Baohanan,  insolvent  merchants,  the  duties  on  merchandise  imported  by  them,  and  for  which 
bonds  had  been  given,  but  which  remained  unpaid ;  the  Cnited  States  had  retained,  from 
money  awarded  under  the  treaty  with  France,  to  Lemuel  Taylor,  who  was  the  surety  in  the 
bonds,  a  sufficient  sum  to  pay  the  bonds ;  but  had  not  appropriated  the  same  towards  their 
satisfaction ;  the  assignees  claimed  to  set  off  against  the  demand  of  the  United  States,  the 
amount  due  by  Lemuel  Taylor  to  the  estate  they  represented,  he  having  been  discharged  by 
the  insolvent  laws  of  Maryland.  The  court  said,  "  whatever  might  be  the  merits  of  such  an 
equitable  claim,  in  any  suit  brought  by  Lemuel  Taylor,  the  insolvent,  or  by  his  assignee, 
against  S.  Smith  &  Buchanan,  or  against  their  assignees,  it  could  have  no  proper  place  in  a 
suit  brought  by  the  United  States  to  recover  demands  justly  due  to  them  for  duties.  It  was, 
as  to  them,  r«s  inter  alios  acta^  and  the  United  States  were  not  called  upon  to  engage  in,  or  to 
unravel,  any  of  the  accounts  and  set-oifs  existing  between  those  parties,  in  a  suit  at  law  like 
the  present.*' 

Importers  of  goods  do,  in  virtue  of  the  importation  thereof,  become  personally  indebted  to  the 
United  States  for  the  duties  thereon  ;  and  the  remedy  of  the  United  States  for  the  duties  is 
not  exclusively  confined  to  the  lien  on  the  goods,  and  the  security  of  the  bond  given  for  the 
duties  ;  the  duties  due  upon  all  goods  imported  constitute  a  personal  debt  due  to  the  United 
States  from  the  importer,  independently  of  any  lien  on  the  goods  and  of  any  bond  given  for 
the  duties.*  The  consignee  of  goods  imported  is,  for  this  purpose,  treated  as  the  owner  and 
importer. 

The  right  of  the  government  to  the  duties  accrues,  in  the  fiscal  sense  of  the  term,  when  the 
goods  have  arrived  at  the  port  of  entry ;  the  debt  for  the  duties  is  then  due,  although  it  may 
be  payable  afterwards,  according  to  the  regulation  of  acts  of  congress. 

The  debt  due  to  the  United  States  for  duties  on  imported  merchandise,  is  not  extinguished,  by 
the  giving  of  bonds,  with  surety,  for  the  same.  The  revenue  collection  act  of  1799,  ch.  128, 
requires  that  the  collector  should  take  the  bonds  for  the  duties,  from  all  the  persons  who  are 
the  importers,  whether  they  be  partners  or  part-owners. 

The  government  of  the  United  States  have  a  right  to  retain  money  in  their  hands,  belonging  to 
a  surety  in  a  bond  given  for  duties,  which  is  unpaid,  until  a  suit  shall  be  terminafed  for  the 
recovery  of  the  amount  of  the  duties  on  the  goods  due  by  the  importers ;  the  government  is 
not  obliged  to  appropriate  the  money  of  the  surety  to  the  satisfaction  of  the  bond,  but  may 
hold  it  as  a  security,  until  the  suit  is  determined. 

Ebbob  the  Circuit  Court  of  Maryland.  The  United  States  instituted  an 
action  of  assumpsit  against  Jonathan  Meredith  and  Thomas  Ellicott,  to 
recover  from  them,  as  the  assignees  of  Samuel  Smith,  James  A.  Buchanan 
and  Thomas  A.  Buchanan,  formerly  trading  as  merchants,  under  the  fiiTn 
of  S.  Smith  &  Buchanan,  a  certain  amount  due  to  the  United  States  for 
duties — the  United  States  claiming  a  right  of  priority  of  payment  against  the 
estate  in  the  hands  of  the  trustees.  The  deed  of  trust  to  the  plaintiffs  in 
error  was  executed  by  S.  Smith  &  Buchanan,  on  the  9th  of  November  1820. 

In  July  1818,  there  was  imported  into  Baltimore,  by  S.  Smith  &  Bu- 
chanan, and  by  Hollins  &  McBlair,  a  quantity  of  merchandise,  from  Canton, 
on  board  the  brig  Unicorn,  and  in  February  1819,  the  same  persons  imported 
from  Calcutta  a  quantity  of  merchandise,  on  board  of  the  ship  Brazilian.  In 
*1R71  ^^®  importation  by  the  *Unicorn,  S.  Smith  &  Buchanan  had  an  inter- 
J  est  of  two-thirds,  and  of  five-ninths  in  the  cargo  of  the  Brazilian  ;  the 
remaining  interest  in  both  importations  beloging  to  Hollins  &  McBlair. 
Entries  of  the  merchandise  of  both  cargoes  were  made  by  John  Smith  Hol- 

1  United  States  v.  George,  6  Bl.  G.  C.  406 ;  United  States  v.  Dodge,  1  Deady  124. 
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lins,  one  of  the  joint  importers^  and  a  partner  in  the  firm  of  Hollins  & 
McBlair ;  who,  with  James  A.  Buchanan,  also  one  of  the  joint  importers, 
and  a  partner  in  the  firm  of  S.  Smith  &  Buchanan,  and  a  certain  Lemue) 
Taylor,  executed  to  the  United  States  their  joint  and  several  bonds  for  the 
payment  of  the  duties. 

Upon  these  bonds,  the  United  States  afterwards  instituted  actions  against 
each  of  the  obligors,  and  recovered  judgments  in  the  circuit  court  for  the 
district  of  Maryland.  These  judgments  had  been  twice  revived  by  scire 
/adas^  and  were  in  full  force  and  unreversed.  S.  Smith  &  Buchanan  after- 
wards became  insolvent,  as  also  did  Lemuel  Taylor.  A  large  sum  of  money 
was  awarded  under  the  treaty  with  France,  to  Lemuel  Taylor,  which  was 
claimed  by  Mr.  Colt,  his  assignee  ;  but  the  United  States  withheld  a  part 
thereof,  being  the  amount  of  the  bonds  given  for  the  duties  on  the  importa- 
tions by  the  brig  Unicorn  and  ship  Brazilian,  for  which  Lemuel  Taylor  was 
surety.  A  large  sum  of  money  was  also  awarded  to  Smith  &  Buchanan, 
under  the  treaty  with  France,  which  was  paid  to  Meredith  and  Ellicott, 
their  assignees.  The  sum  so  received  by  the  assignees  was  sufiicient  to  pay 
the  amount  claimed  by  the  United  States  for  the  duties  on  the  portions  of 
cargoes  of  the  Unicorn  and  Brazilian,  which  had  been  imported  by  S.  Smith 
A  Buchanan,  but  not  enough  to  pay  their  partnership  debts.  The  United 
States  had  not  adverted  to  the  alleged  liability  of  S.  Smith  &  Buchanan,  for 
the  duties  unpaid  on  their  importations,  when  the  awards  under  the  French 
treaty  were  paid  to  their  assignees. 

The  case  was  tried  before  the  circuit  court  of  Maryland,  and  a  verdict 
rendered  in  favor  of  the  United  States.  The  defendants  prosecuted  this 
writ  of  error. 

In  the  progress  of  the  trial,  the  defendants,  now  plaintiffs  in  error,  offered 
evidence  to  prove,  that  at  the  time  of  Lemuel  Taylor's  application  for  the 
benefit  of  the  insolvent  laws  of  Maryland,  he  was  indebted,  and  still 
remained  indebted,  to  the  estate  of  S.  Smith  &  Buchanan,  in  a  sum  more 
than  sufiicient  to  pay  the  whole  amount  due  upon  the  several  bonds 
for  duties  before  mentioned  ;  but  the  admissibility  of  this  evidence  was 
objected  to  by  the  counsel  for  the  United  States,  and  the  court  sustained 
the  objection. 

The  case  was  argued  by  Johnson  and  Meredith^  for  the  plaintiffs  in 
error ;  and  by  Nelson,  for  the  United  States. 

For  the  plaintiffs  in  error,  it  was  contended  : — ^That  the  evidence  ought  to 
have  been  admitted.  And  upon  the  main  questions  in  the  case  it  was  further 
contended  :  *1.  That  the  debt  to  the  United  States  for  the  duties  on  r*.gg 
the  two  joint  importations  by  the  Unicom  and  Brazilian,  arose  exclu-  I- 
sively  upon  the  bonds  given  therefor ;  and  that  the  United  States  had  never 
any  other  cause  of  action  for  said  duties.  2.  That  if  S.  Smith  &  Buchanan 
were  liable  to  the  United  States  for  said  duties,  before  the  execution  and 
delivery  of  the  bonds,  then  the  same,  having  been  given  and  accepted,  oper- 
ated in  law  as  an  extinguishment  of  such  previous  liability.  3.  That  the 
United  States  had  been  fully  paid  and  satisfied  the  amount  due  for  duties 
on  the  said  joint  importations,  out  of  the  moneys  received  on  account  of 
the  awards  in  favor  of  the  trustees  of  Lemuel  Taylor,  under  the  French 
treaty. 
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Meredith  and  Johnson^  for  the  plaintiffs  in  error,  contended,  that  the 
Bet-off  of  the  debts  duo  by  Lemuel  Taylor  to  S.  Smith  &  Buchanan  should 
have  been  allowed.  The  real  parties  in  the  cause  were  the  assignees 
of  S.  Smith  Sg  Buchanan,  and  the  assignee  of  Lemuel  Taylor.  The  United 
States  had  no  interest  in  the  controversy.  The  suit  was  brought  in 
the  name  of  the  United  States,  and  its  effect,  if  successful,  would  be  to 
relieve  from  the  lien  of  the  United  States,  the  funds  retained  by  them  from 
the  French  indemnity,  and  to  enable  the  assignees  of  Lemuel  Taylor  to 
receive  the  amount  from  the  treasury  of  the  United  States.  The  case,  there- 
fore, stood,  in  fact,  as  a  controversy  between  the  estates  of  the  insolvents, 
represented  by  assignees.  The  United  States  have  expressly  disclaimed^ 
by  their  law-ofScer,  all  iuterest  in  the  cause.  Under  such  circumstances,  the 
law  of  set-off  fully  applies.  Cited,  1  T.  R.  621  ;  1  W,  C.  C.  427  ;  8  East 
267  ;  10  Wend.  604. 

The  bonds  operated  as  an  extinguishment  of  the  debt  for  the  duties 
which  were  due  by  the  importers,  and  which  were  a  lien  on  the  goods,  until 
the  bonds  were  given.  On  the  execution  of  the  bonds,  which  were  received 
by  the  collector  as  the  substitute  for  the  responsibility  of  the  importers,  and 
the  lien  on  the  goods,  the  claim  of  the  United  States  was  upon  the  bonds 
only.  The  only  case  which  interfered  with  this  position,  is  that  of  the 
United  States  v.  Lymariy  1  Mason  481.  This  is  the  only  case  in  which  an 
action  for  debt  has  been  brought  for  duties  claimed  by  the  United  States. 
It  stands  alone  among  the  decisions  of  the  courts  of  the  United  States  ;  for 
although  Mr.  Justice  Washington,  in  2  W.  C.  C.  608,  affirms  the  law  as  ' 
stated  in  the  case  of  the  United  States  v.  Lymany  yet  it  was  not  the  question 
before  him.  In  the  case  of  the  United  States  v.  Assignees  of  Inskeep  and 
Bradfordy  3  W.  C.  C.  608,  it  was  decided  by  Mr.  Justice  Washington,  that 
the  assignees  of  Bradford  &  Inskeep,  the  assignors  having  become  insolvent, 
were  not  liable,  out  of  the  estate  assigned,  for  duties  on  merchandise  imported 
by  Bradford  &  Inskeep,  for  which  Bradford  had  given  a  bond  to  the  United 
States.     The  bond  was  an  extinguishment  of  the  original  d^bt.    Cited  also, 

,  *9  Bing.  341  ;  23  Eng.  Com.  Law  300 ;  10  Ibid.  66  ;  1  Mass.  63. 

-1  There  is  nothing  in  the  act  of  congress  which  looks  to  any  other 
obligation  for  the  duties,  but  the  bond.  In  that  act,  the  bonds  are  called 
bonds  for  the  payment  of  the  duties,  and  bonds  for  the  duties. 

NeUariy  for  the  defendants  in  error,  insisted  : — 1.  That  S.  Smith  in 
Buchanan,  by  virtue  of  the  importations  of  1818  and  1819,  in  the  Unicorn 
and  Brazilian,  became  personally  liable  to  pay  to  the  United  States  two- 
thirds  of  the  duties  accruing  upor  the  first,  and  five-ninths  of  the  duties 
accruing  npon  the  last  importation.  2.  That  being  so  personally  liable, 
they  were  debtors  to  the  United  States  to  the  extent  of  that  liability,  on  the 
9th  of  November  1820.  3.  That  the  deed  of  conveyance  from  S.  Smith  is 
Buchanan  to  the  plaintiffs  in  error,  of  the  9th  of  November  1820,  was  such 
as  to  entitle  the  United  States  to  a  priority  in  the  distribution  of  the  funds 
received  under  said  deed,  <kc.  4.  That  having  shown  the  sum  of  $60,000  in 
the  hands  of  the  plaintiffs  in  error,  received  nnder  the  said  conveyance,  the 
circuit  court  did  not  err  in  giving  the  instructions  asked  for  by  the  defend- 
ants in  error,  at  the  trial  below. 

In  support  of  the  first  proposition,  Mr.  Nelson  referred  to  the  acts  of 
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oongress  of  the  27tb  of  April  1816,  §  7  ;  and  of  the  3d  March  1799,  §§  30, 
36,  49,  53,  56,  62.  To  show  that  the  duties  accrued  upon  the  importation, 
be  referred  to  Attorney-  General  v.  Stannyforthy  Bunb.  97  ;  Hargrave's 
Law  Tracts  212-13  ;  The  Schooner  Boston^  1  Gallis.  240  ;  The  Mary,  Ibid. 
206 ;  United  States  v.  Arnold^  Ibid.  348  ;  s.  c.  9  Cranch  104  ;  JPrin^e  v. 
United  States,  2  Gallis.  204  ;  United  States  v.  Vowell,  5  Cranch  368  ;  United 
States  V.  Lymany  1  Mason  499.  And  that  the  obligation  for  the  payment  of 
the  duties  thus  accruing,  attached  to  the  importers  personally  and  immedi- 
ately, he  maintained,  by  a  reference  to  Salter  w.  JUalapere,  1  Roll.  382  ;  Com. 
Dig.  tit.  Debt,  A.  9  ;  2  Anstr.  568  ;  Park.  279  ;  United  States  v.  Lyman, 
1  Mason  499  ;  United  States  v.  Abom,  3  Ibid.  130.  The  third  and  fourth 
propositions,  Mr.  Nelson  stated,  were  clear,  up  n  the  terms  of  the  convey-  ! 

ance,  which  was  for  all  the  property  of  the  grantors.  1  Kent's  Com.  229-33  ;  \ 

Gordon's  Dig.  62,  and  notes. 

Having  thus  shown  a  once  subsisting  claim  against  S.  Smith  &  Buchanan, 
whose  assignees  the  plaintiffs  in  error  were,  Mr.  Nelson  proceeded  to  inquire, 
whether  there  was  anything  in  the  case  made  by  the  evidence  offered  by  the 
plaintiffs  in  error  at  the  trial  below,  to  impair  or  discharge  that  claim  :  and 
he  argued  that  there  was  not.  1.  Because  the  bonds  exhibited  in  the  record 
operated  no  extinguishment  of  the  demand  for  duties.  "^2.  Because  ^ 
the  judgments  and  the  proceedings  thereoi,  offered  in  evidence  ^ 
by  the  defendants  below,  could  produce  no  such  effect :  and  3.  Because  the 
record  showed  no  payment  or  satisfaction  of  the  claim,  in  law  or  in  fact. 

The  bonds,  Mr.  Nelson  argued,  did  not  extinguish  the  claim  for  duties 
arising  upon  the  importations  ;  since,  if  even  taken  in  pursuance  of  the  acts 
of  congress,  they  were  mere  securities,  and  collateral  to  the  original  liability. 
That  the  provisions  of  the  acts  of  congress  must  be  regarded  as  incorporated 
in  the  bonds,  and  as  evidencing  the  terms  upon  which  they  were  taken  at 
the  custom-house.  That  those  provisions  showed,  that  it  never  was  the 
design  of  their  enactment,  that  the  bonds  should  be  taken  in  satisfaction  ; 
but,  on  the  contrary,  were  looked  to  as  mere  securities.  And  in  support  of 
this  view,  Mr.  Nelson  referred  and  commented  upon  the  acts  of  congress,  of 
the  4th  of  July  1789  ;  of  1799,  ch.  128,  §§  36,  49,  62  ;  1  Mason  482  ;  3  Ibid. 
130  ;  Knox  v.  Deven,  5  Ibid.  395  ;  Tom  v.  Goodrich,  2  Johns.  213  ;  Sluby 
v.  Chaplin,  4  Ibid.  465  ;  Uriited  States  v.  Astley,  3  W.  C.  C.  508. 

But  he  insisted,  that  the  bonds  in  question  were  not  statutory  instru- 
ments ;  that  they  were  voluntary,  and  therefore,  collateral ;  and  con- 
sequently, operated  no  extinguishment.  That  no  one  but  the  owner  or 
owners,  importer  or  importers,  consignee  or  consignees,  was  authorized  to 
demand  a  credit  for  duties,  and  to  give  bonds.  Act  of  1799,  ch.  127,  §  62  ; 
Harris  v.  Dennie,  3  Pet.  304.  That  in  this  case,  the  importers  were  Hollins 
Sb  McBlair,  and  S.  Smith  &  Buchanan.  That  the  bonds  were  not  executed 
by  them,  but  by  John  S.  Hollins,  as  principal,  and  James  A.  Buchanan  and 
Lemuel  Taylor,  as  sureties.  That  they  were,  therefore,  the  bonds  of  others 
than  the  importers  and  consignees ;  of  a  third  person,  or  mere  stranger, 
which  could  not  operate  an  extinguishment  of  the  simple-contract  debt,  they 
being  voluntary. 

That  John  S.  Hollins  was  one  of  the  firm  of  Hollins  A  McBlair,  Mr.' 
Nelson  argued,  could  make  no  difference,  since  the  acts  of  congress  provide 
for  no  BQch  case  ;  and  although  it  might  be  true,  as  between  individualsi 

419 


400  SUPREME  COURT  [Jan'y 

Meredith  v.  United  States. 

that  the  bond  or  other  specialty  of  one  partner  would  extinguish  a  simple- 
contract  debt  due  from  the  partnership,  the  law  presuming,  in  the  absence 
of  proof  to  the  contrary,  that  the  creditor,  in  accepting  such  bond  or  spe- 
cialty, receives  it  in  payment ;  yet  under  the  acts  of  congress,  bonds  of  like 
character  could  have  no  such  effect :  precisely,  because  no  such  presumption 
could  exist  in  relation  to  an  officer  purely  ministerial,  the  collector  having 
no  authority  to  assent  to  any  bonds  other  than  such  as  conform  to  the  require- 
ments of  the  statute.  That  such  an  interpretation  of  the  act  of  congress 
*49ll  ^*®  repugnant  *to  the  obvious  policy  of  its  framers,  since  it  would  be 
■'  calculated  to  defeat  the  priority  claim  of  the  government  against 
partnership  effects,  which  it  was  their  manifest  design  effectually  to  protect. 

But  Mr.  Nelson  denied,  that  these  were  bonds  given  by  a  partner  for  a 
partnership  debt ;  maintaining,  that  the  evidence  and  verdict  stated  in  the 
record  showed,  that  S.  Smith  Sa  Buchanan  were  separate  importers  for  their 
proportions  of  the  cargoes  upou  which  the  duties  accrued  ;  and  that  the 
bonds  being  given  by  John  S.  Hollins,  who  was  not  a  member  of  their  firm, 
were  clearly  the  bonds  of  a  stranger,  which  could  not  extinguish  the  simple- 
contract  liability.  That  the  judgments  and  the  proceedings  thereon  did  not 
extinguish  the  claim  of  duties,  he  maintained,  since  the  bonds  being  collateral 
and  the  obligation  created  by  them  co-existing  with  the  original  liability,  it 
was  competent  to  the  United  States  to  pursue  all  proper  remedies  upon  the 
securities,  without  discharging  the  original  responsibility  of  the  importers  ; 
and  he  referred,  in  support  of  this  position,  to  Drake  v.  Mitchelly  8  East  261, 

To  show  that  there  had  been  no  payment  in  law,  he  referred  to  the  pro- 
visions of  the  treaty  with  the  King  of  the  French,  of  the  4th  of  July  1831, 
and  to  the  act  of  congress  of  the  I3th  of  July  1832  ;  to  the  United  States 
v.  Aborrif  3  Mason  130  ;  and  Martin- y.  Mechanics^  Bank  of  BaUirrtore,  6 
Har.  &  Johns.  235  ;  2  Esp.  668.  That  there  had  been  no  payment  in  fact, 
he  showed,  by  a  reference  to  the  correspondence  contained  in  the  record. 

Upon  the  first  exception,  Mr.  Nelson  contended,  there  was  no  error, 
because  Lemuel  Taylor  was  no  party  to  the  suit ;  the  United  States  were 
the  plaintiffs,  not  only  nominally,  but  substantially  and  really  ;  and  that 
their  right  of  recovery  could  be  in  nowise  affected  by  the  state  of  the 
accounts  between  S.  Smith  A  Buchanan  and  Lemuel  Taylor. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  the  circuit  court  for  the  district  of  Maryland.  The  original  action 
was  assumpsit,  brought  by  the  United  States  against  the  plaintiffs  in  error, 
who  were  the  original  defendants,  to  recover  from  them,  as  assignees  under 
a  general  assignment  of  the  property  of  the  firm  of  Smith  &  Buchanan,  the 
amount  of  certain  duties  alleged  to  be  due  from  the  said  firm,  upon  certain 
importations  in  the  brig  Unicorn  and  the  ship  Brazilian,  out  of  the  funds  in 
the  hands  of  the  assignees,  upon  the  ground  of  an  asserted  right  of  priority 
of  the  United  States  to  payment  out  of  the  same  funds.  At  the  trial,  upon 
the  general  issue,  the  material  facts  appeared  as  follows  : 

In  the  years  1818  and  1819,  Smith  &  Buchanan,  and  Hollins  &  McBlair, 

two  separate  commercial  firms  in  Baltimore,  imported,  on  their  own  account, 

as  owners,  a  quantity  of  goods  from  Calcutta  in  the  brig  Unicorn  and  ship 

•4021  ^''^zilian  above  mentioned,  *on  which  the  present  duties  were  claimed 

*'  Smith  &  Buchanan  were  the  importers  and  owners  of  two-thirds  of 

420 


188*]  OP  THE  UNITED  STATES.  "492 

Meredith  v.  United  States. 

the  cargo  of  the  ship,  and  five-ninths  of  that  of  the  brig ;  and  that  prppor- 
tion  went  to  their  possession  and  use.  The  remainder  of  both  cargoes  be- 
longed to  Hollins  &  MoBlair.  The  entries  of  both  cargoes  were  made  at  the 
custom-house  at  Baltimore,  by  John  S.  Hollins,  one  of  the  firm  of  Hollins  Ss 
McBlair,  as  imported  in  the  vessels,  respectively,  by  Hollins  A  McBlair,  and 
Smith  Ss  Buchanan  ;  and  Hollins  gave  bonds  for  the  duties,  in  the  common 
form,  in  his  own  name  ;  and  James  A.  Buchanan,  of  the  firm  of  Smith  Ss 
Bachanan,  and  Lemuel  Taylor,  who  is  admitted  to  be  a  mere  surety,  also 
executed  the  same  bonds.  The  condition  of  the  bonds  was  for  the  payment 
of  the  duties  on  the  goods  "  entered  by  the  above-bounden  John  S.  Hollins, 
for  Smith  &  Buchanan,  and  Hollins  &  McBlair,  as  imported"  in  the  ship  and 
brig  respectively.  Upon  these  bonds,  the  United  States  afterwards  instituted 
actions  against  each  of  the  obligors,  and  recovered  judgments  in  the  cir- 
cuit court  for  the  district  of  Maryland.  These  judgments  have  been  revived, 
and  are  now  in  full  force  and  unreversed.  Smith  &  Buchanan  became  insolv- 
ent ;  and  after  the  rendition  of  the  judgments,  Taylor  also  became  insolvent, 
under  the  insolvent  laws  of  Maryland.  On  Rosewell  L.  Colt  became  the 
trustee  of  Taylor  ;  and  afterwards,  under  the  treaty  of  indemnity  with 
France,  a  large  sum  of  money  was  awarded  to  him  by  the  commissioners ; 
and  a  large  sum  of  money  was  also  awarded  to  Smith  &  Buchanan,  which 
has  been  received  by  the  original  defendants,  as  their  assignees,  and  is  more 
than  sufficient  to  pay  the  sums  now  claimed  by  the  United  States,  but  not 
enough  to  pay  the  partnership  debts  of  the  firm  of  Smith  A  Buchanan.  Tay- 
lor applied  to  the  treasury  department  for  the  usual  certificates  granted  to 
claimants  by  the  awards  under  the  treaty  ;  but  they  were  refused  by  the 
department,  upon  the  ground  of  Taylor's  indebtedness  to  the  United  States 
upon  the  aforesaid  bonds  and  judgments.  Since  that  period,  an  arrange- 
ment has  been  made  between  the  government  and  Colt,  the  trustee,  by  which 
a  sufficient  sum  of  the  moneys  so  due  by  Taylor,  is  reserved  in  the  treasury, 
to  secure  the  amount  of  the  judgments  on  the  bonds  against  Taylor,  and  the 
residue  has  been  paid  over  the  trustee.  And  the  present  action  has  been 
brought  by  the  United  States,  for  the  benefit  of  Taylor's  trustee,  in  order 
to  give  to  the  latter  the  full  rights  and  remedies  of  the  United  States  to  a 
priority  of  payment  out  of  the  moneys  of  Smith  A  Buchanan,  iu  the  hands 
of  the  defendants,  as  their  assignees.  To  repel  the  supposed  equity  in  Tay- 
lor, as  a  surety,  defendants  offered  to  prove,  that  at  the  period  of  the  appli- 
cation of  Taylor  for  the  benefit  of  the  insolvent  laws,  he  was  largely  indebted 
to  Smith  A  Buchanan,  and  in  a  sum  more  than  sufficient  to  cover  the  whole 
amount  due  upon  the  duty  bonds  aforesaid,  and  still  remained  so  indebted. 
The  court  rejected  the  evidence,  and  to  this  rejection,  the  defendants  eircepted ; 
and  this  constitutes  the  first  bill  of  exceptions. 

*Upon  this  we  have  no  more  to  say,  than  that  we  think  the  ruling  .  ^  ^ . 
of  the  court  was  clearly  right.  Whatever  might  be  the  merits  of  '  " 
such  an  equitable  claim,  in  any  suit  brought  by  Taylor,  or  his  assignee, 
against  Smith  A  Buchanan,  or  their  assignees  ;  it  could  have  no  proper  place 
in  a  suit  brought  by  the  United  States  to  recover  demands  justly  due  to  them 
for  duties.  It  was,  as  to  them,  res  inter  alios  acta  ;  and  the  United  States 
were  not  called  upon  to  engage  in,  or  to  unravel,  any  of  the  accounts  and 
set-offs  existing  between  those  parties,  in  a  suit  at  law  like  the  present. 

Afterwards,  the  United  States  asked  an  instruction  to  the  jury,  whicli 
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was  given  to  the  jury,  to  which  the  defendants  excepted.  The  defendants 
then  prayed  certain  instructions  to  the  jury,  which  the  court  refused  to  give ; 
to  which  refusal,  the  defendants  also  excepted.  These  exceptions  are  spread 
at  large  upon  the  record,  and  constitute  the  second  bill  of  exceptions.  It  is 
unnecessary  to  recite  them  at  large,  as  they  are  all  resolvable  into  the  lead- 
ing points  which  have  been  so  fully  argued  at  the  bar ;  and  we  shall,  there- 
fore, proceed  at  once  to  the  consideration  of  these  points. 

The  first  question  is,  whether  Smith  &  Buchanan  were  ever  personally 
indebted  for  these  duties  ;  or,  in  other  words,  whether  the  importers  of 
goods  do,  in  virtue  of  the  importation  thereof,  become  personally  in- 
debted to  the  United  States  for  the  duties  due  thereon  ;  or  the  remedy  of 
the  United  States  is  exclusively  confined  to  the  lien  on  the  goods,  and  the 
security  of  the  bond  given  for  the  duties.  It  appears  to  us  clear,  upon 
principle,  as  well  as  upon  the  obvious  import  of  the  provisions  of  the  various 
acts  of  congress  on  this  subject,  that  the  duties  due  upon  all  goods  imported 
constitute  a  personal  debt  due  to  the  United  States  from  the  importer  (and 
the  consignee  for  this  purpose  is  treated  as  the  owner  and  importer), 
independently  of  any  lien  on  the  goods,  and  any  bond  given  for  the  duties. 
The  language  of  the  duty  act  of  the  27th  of  April  1816,  ch.  107,  under 
which  the  present  importations  were  made,  declares,  that  "  there  shall  be 
levied,  collected  and  paid,"  the  several  duties  prescribed  by  the  act,  on  goods 
imported  into  the  United  States.  And  this  is  a  common  formulary  in  other 
acts  laying  duties.  Now,  in  the  exposition  of  statutes  laying  duties,  it  has 
been  a  common  rule  of  interpretation,  derived  from  the  principles  of  the 
common  law,  that  where  the  duty  is  charged  on  the  goods,  the  meaning  is, 
that  it  is  a  personal  charge  on  the  owner,  by  reason  of  the  goods.     So  it 

was  held  in  Attorney- General  v. ,  2  Anstr.  658,  where  a  duty  was 

laid  on  mash  in  a  still ;  and  it  was  said  by  the  court,  that  where  duties  are 
charged  on  any  articles,  in  a  revenue  act,  the  word  "  charged  "  means,  that 
the  owner  shall  be  debited  with  the  sum ;  and  that  this  rule  prevailed  even 
when  the  article  was  actually  lost  or  destroyed,  before  it  became  available 
to  the  owner.  Nor  is  there  anything  new  in  this  doctrine  ;  for  it  has  long 
been  held,  that  in  all  such  cases,  an  action  of  debt  lies  in  favor  of  the  govern- 
^  ,  ment,  against  the  importer,  for  the  duties,  whenever,  by  *accident, 
J  mistake  or  fraud,  no  duties,  or  short  duties,  have  been  paid. 

The  question  has  also  been  asked,  at  what  time  the  right  of  the  govern- 
ment to  the  duties  accrues,  in  the  fiscal  sense  of  the  terms.  The  answer  is, 
at  the  time  when  the  goods  have  arrived  at  the  proper  port  of  entry.  This 
is  the  established  rule,  adopted  by  the  government,  in  all  cases  where  there 
has  been  a  new  act  passed,  increasing  or  diminishing  the  duties  to  be  paid 
on  goods  imported  after  a  specified  period.  The  same  doctrine  was  affirmed 
by  this  court  in  the  cases  of  the  United  States  v.  Vowell,  5  Cranch  368  ;  and 
of  Arnold  v.  United  States,  9  Ibid.  104.  But  although  the  duties  thu4 
accrue  to  the  government,  as  a  personal  debt  of  the  importer,  upon  the 
arrival  of  the  goods  in  the  proper  port  of  entry  ;  yet  it  is  but  a  debitum  in 
prcBsenti  solvendum  in  futuro,  according  to  the  requisitions  of  the  revenue 
collection  act  of  the  2d  of  March  1799,  ch.  128  ;  and  therefore,  if  a  deposit 
of  the  goods  is  made  by  the  importer,  or  a  bond  is  given  by  him  for  the 
duties,  pursuant  to  the  provisions  of  that  act,  the  importer  is  entitled  to  the 
full  credit  allowed  by  that  act.  But  it  is  a  mistake  to  suppose,  that  if  a 
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deposit  is  made  of  the  goods,  either  with  or  without  a  bond  given  for  the 
duties,  the  rights  of  the  government  for  the  duties  are  limited  to  the  lien 
upon  the  goods  ;  and  cannot,  if  they  are  lost  or  destroyed,  be  made  a 
personal  charge  against  the  importer.  On  the  contrary,  the  revenue  collec- 
tion act  of  1799,  ch.  128,  §  62,  expressly  declares,  that  the  goods  deposited 
shall  be  kept  by  the  collector,  with  due  and  reasonable  care,  at  the  expense 
and  risk  of  the  party  on  whose  account  they  have  been  deposited.  Our 
opinion,  therefore,  on  this  point,  is,  that  the  duties  due  upon  goods  imported, 
constitute  a  personal  debt  and  charge  upon  the  importer,  as  well  as  a  lien  on 
the  goods  themselves. 

In  the  next  place,  was  the  debt  due  for  the  duties  on  the  goods  imported, 
in  the  present  case,  extinguished  by  giving  the  bond  by  HoUins,  in  the 
manner  before  stated  ?  We  have  no  doubt,  that  these  bonds,  being  volun- 
tary bonds,  are  valid  ;  and  that  Hollins  and  his  sureties  are  estopped  to  deny 
their  validity.  But  the  question  is  not,  whether  they  are  valid  ;  but  whether 
they  are  the  proper  statute  bonds,  contemplated  by  the  revenue  act  of  1799, 
ch.  128.  It  is  to  be  observed,  that  the  present  case  is  not  one  where  the 
bonds  were  given  by  the  sole  importer  of  the  goods  ;  so  that  the  sole  ques- 
tion would  then  be,  whether  the  bond  of  the  same  party,  who  was  personally 
liable  for  the  duties,  supposing  the  bond  to  cover  all  the  duties  due  and  pay- 
able on  the  goods,  was  an  extinguishment  of  the  simple-contract  debt  for 
those  duties.  But  the  present  is  a  case  where  one  of  several  partners,  and 
one  of  several  joint  importers,  has  given  his  separate  bonds  for  the  duties 
due  by  law,  by  all  the  importers,  either  as  partners  or  as  part-owners  ;  and 
therefore,  where  the  true  question  is,  whether  such  bonds,  under  such  cir- 
cumstances, amount  to  an  extinguishment  of  the  debt  due  by  all  the 
♦other  importers,  as  partners  or  as  part-owners.  It  is  certainly  in-  r^^gg 
cumbent  upon  those  who  assert  the  affirmative,  to  show  by  some  clear  ^ 
and  determinate  language  of  the  revenue  collection  act  of  1799,  ch.  128, 
that  the  collector  was  thus  authorized  to  take  the  separate  bonds  of  one  of 
the  importers  for  the  debt  of  all ;  and  that  it  was  the  legislative  intention, 
that  such  separate  bonds,  when  taken,  should  operate  as  an  extinguishment 
of  the  liability  of  all  the  other  importers.  Now,  it  is  plain,  that  where  the 
goods  are  received  on  deposit,  the  whole  goods,  and  not  merely  the  share  of 
the  partner  giving  the  bonds,  are  liable  for  the  duties. 

Upon  a  careful  review  of  the  other  provisions  of  the  act,  we  arc  equally 
well  satisfied,  that  in  every  case  within  the  act,  the  bond  for  the  duties  is 
required  to  be  given  by  all  the  persons  who  are  the  importers,  whether  they 
be  partners  or  part-owners  ;  and  that  the  collector  is  not  by  law  authorized 
to  take  the  separate  bond  of  one  of  the  importers,  in  extinguishment  of  the 
joint  liability  of  all.  The  language  of  the  62d  section  of  the  act  is,  '^  that 
all  duties  on  goods,  wares  or  merchandise  imported,  shall  be  paid,  or  secured 
to  be  paid,  before  a  permit  shall  be  granted  for  landing  the  same ;  and 
where  the  amount  of  such  duty  on  goods  imported  in  any  ship  or  vessel,  on 
account  of  one  person  only,  or  of  several  persons  jointly  interested,  shaU 
not  exceed  fifty  dollars,  the  same  shall  be  immediately  paid  ;  and  if  it  exceed 
that  sum,  shall,  at  the  option  of  the  importer  or  importers,  be  paid,  oi 
secured  to  be  paid,  by  bond."  Now,  construing  this  language  distributively^ 
as  in  our  judgment  it  ought  to  be  construed,  to  mean,  by  the  importer,  when 
there  is  one  only,  and  by  all  the  importers,  when  there  is  more  than  one, 
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there  is  not  the  slighest  difficulty  in  giving  fall  effect  to  every  word  of  the 
act.  Constrne  it  the  other  way,  and  the  word  "importers  *'  has  no  appro- 
priate usCi  which  is  not  included  in  the  other  language.  The  very  form  of 
the  bondy  given  in  the  same  section,  also  shows,  that  it  was  the  intent  of  the 
act,  that  all  the  importers  should  be  parties  to  the  bond  ;  for  it  prescribes, 
"  Know  all  men  by  these  presents,  that  we  (here  insert  the  name  of  the 
importer  or  consignee  ;  or  if  by  an  agent,  the  name  of  such  agent,  and  of 
the  importers  or  consignees,  and  the  sureties,  there  place  of  abode,  and 
occupation,)  Ac."  It  is  not  unimportant  also,  to  consider  what  would  be  the 
consequence  of  a  different  construction  of  the  act ;  for  if  it  would  lead  to 
great  insecurity  in  the  collection  of  the  public  revenue,  and  enable  importers 
to  substitute,  almost  at  their  own  discretion,  the  liability  of  one  of  the  firm, 
or  one  part-owner,  for  the  liabilities  of  all,  it  would  open  the  way  not  only 
to  many  intentional  evasions  and  frauds  upon  the  just  right  of  the  govern- 
ment, but  also,  in  cases  of  the  death  or  insolvency  of  the  acting  partner,  or 
part-owner,  leave  the  government  without  redress  against  those  who  had 
almost  exclusively  enjoyed  all  the  benefits  of  the  importation.  On  the  other 
hand,  the  construction  which  we  put  upon  the  act,  imposes  the  burden  npon 
those  who  have  enjoyed  the  benefits,  and  creates  a  common  interest  in  a 
♦40«1  v'S*^*^^  ^^^  prompt  *discharge  of  that  burden.  Nor  is  there  any 
^  inconvenience  in  it ;  for  if  all  the  importers  are  not  present,  a  letter 
of  attorney  may  readily  be  executed,  which  will  meet  every  exigency  of  com- 
mercial business.  And  we  cannot  but  think,  that  the  25th  section  of 
the  act  of  1823,  ch.  149,  which  provides,  that  any  bond  to  the  United  States, 
entered  into  for  the  payment  of  duties,  by  a  merchant  belonging  to  a  firm, 
in  the  name  of  such  firm,  shall  equally  bind  the  partner  or  partners  in  trade 
of  the  person  or  persons  by  whom  such  bond  shall  have  been  executed,  was 
intended  to  meet  cases  of  this  sort ;  and  that  it  demonstrates  the  under- 
standing of  congress,  that  by  the  existing  law  then  in  forc<»,  all  the  partners 
were  required  to  join  in  the  bond  for  the  duties. 

The  remaining  point  in,  whether,  under  the  circumstances  of  the  present 
case,  the  government  has  actually  received  payment  of  the  duties  in  con- 
troversy. We  think  it  has  not.  By  the  payment  of  the  moneys  due  under 
the  French  treaty,  and  the  awards  of  the  commissioners,  there  was  orig- 
inally in  the  hands  of  the  government,  the  sum  of  $60,000  awarded  to 
Smith  &  Buchanan,  which  was  properly  and  primarily  applicable  to  the  dis- 
charge of  these  very  duties.  But  by  mere  mistake,  arising  from  the  cir- 
cumstance that  Hollins  alone  appeared  the  principal  in  the  bonds,  and  Smith 
A  Buchanan  being  unknown  to  have  been  the  original  importers,  that  sum 
was  paid  over  by  the  government  to  the  present  defendants,  as  assignees. 
Had  the  facts  been  known,  the  present  controversy  would  have  stopped 
at  the  threshold,  by  recouping  or  retaining  the  amount  from  the  awards. 
The  government  has  now  in  its  possession  the  funds,  under  the  awards,  due 
to  Taylor,  the  surety  on  these  bonds  ;  and  it  certainly  had  the  power, 
if  it  pleased,  to  appropriate  the  same  in  payment  of  the  debt.  The  question 
is,  whether  it  has  so  done.  Looking  to  the  whole  transaction,  we  are  satis- 
fied, that  it  has  not.  It  retains  the  funds  of  Taylor,  in  its  hands,  as  security 
for  payment,  if  the  present  suit  should  not  be  successful ;  and  it  has 
allowed  the  suit  to  be  brought  in  the  name  of  the  United  States,  for  the 
benefit  of  Taylor.  It  has  thus  carried  out  the  intent  and  spirit  of  the  act  of 
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I700y  ch.  128,  §  65y  which  declares,  that  the  sarety  paying  a  bond  for  duties 
shall  have  and  enjoy  the  like  advantage,  priority  or  preference  for  the  re- 
ceipt of  the  said  moneys  out  of  the  effects  of  the  insolvent,  as  are  reserved 
and  secared  to  the  United  States.  We  think,  then,  that  no  payment  has 
been  made,  but  that  Taylor's  funds  have  been  held  as  a  mere  special  de- 
posit for  the  indemnity  of  the  government,  and  to  abide  the  event  of  the 
suit ;  and  that  to  give  a  different  construction  to  the  acts  of  the  officers  of 
the  government,  would  defeat  their  true  objects,  as  well  as  the  purposes 
of  substantial  justice.  Upon  the  whole,  wo  are  of  opinion  that  the  judg- 
ment of  the  circuit  court  ought  to  be  affirmed. 

The  case  of  Nathaniel  Williams  and  another  v.  United  States,  which 
was  submitted  to  the  court,  upon  the  argument  in  *the  present  case,    ^^ 
is  far  less  stringent  in  its  circumstances  in  favor  of  the  defendants  ;   ^ 
and  involves  far  less  difficulty.     The  judgment  in  that  case  is  also  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  circuit  cOurt  in  this  cause  be 
and  the  same  is  hereby  affirmed. 


*Db  la  Fatbttb  Wiloox,  Plaintiff  in  error,  v.  John  Jackson,  on   [*498 
the  demise  of  Mubbay  McConnel,  Defendant  in  error. 

Pvblic  lands. — Military  reservations. — State  legislation. 

^ect]IleDt  for  a  tract  of  land  in  Cook  county,  Illinois,  being  a  fractional  section,  embracing  the 
military  post  called  Fort  Dearborn  ;  at  the  time  of  the  institution  of  the  suit,  in  the  posses- 
sion of  the  defendant  as  the  commanding  officer  of  the  United  States.  The  post  was  estab- 
lished In  1804,  and  was  occupied  by  the  troops  of  the  United  States,  until  August  16th,  1812, 
when  the  troops  were  massacred,  and  the  fort  taken  by  the  enemy ;  it  was  rc-occupied  by  tlic 
United  States  in  1816,  and  continued  to  be  so  held  until  Hay  1828,  during  which  time  some 
factory  houses,  for  the  use  of  the  Indian  department,  were  erected  on  it ;  it  was  evacuated, 
by  order  of  the  war  department,  in  1823,  and  was,  by  order  of  the  department,  again  occupied  by 
troops,  in  1828,  as  one  of  the  military  posts  of  the  IFnited  States ;  was  again  evacuated  in  1831, 
the  government  having  authorized  a  person  to  take  and  keep  possession  of  it ;  it  was  again 
oocupied  by  troops  of  the  United  States,  in  1882,  and  continued  so  tu  be,  at  the  commence- 
ment of  this  suit,  being  generally  known  at  Chicago  to  be  occupied  as  a  military  post  of  the 
United  States.  The  buildings  about  the  garrison  were  not  sold  in  1881,  when  it  was  evacu- 
ated, although  a  great  part  of  the  movable  property  in  and  about  it  was  sold ;  in  1817,  Beau- 
bean  bought  of  an  army  contractor,  for  $  LOGO,  a  house  built  on  the  land ;  there  was  attached 
to  the  house  an  inclosure,  occupied  as  a  garden  or  field,  of  which  Beaubean  continued  in  poa- 
tesBion  until  1886.  In  1828,  the  factory  houses  on  the  land  were  sold  by  order  of  the  secre- 
tary of  war,  and  were  bought  by  Beaubean,  for  $500 ;  of  these  he  took  possession,  and  con- 
tinued  to  occupy  them,  and  to  cultivate  the  land,  without  interruption  by  the  United  States, 
until  the  commencement  of  this  suit.  The  United  States,  in  May  1884,  built  a  lighthouse  on 
the  land,  and  kept  twenty  acres  inclosed  and  cultivated ;  the  land  was  sui  veyed  by  the  govern- 
ment of  the  United  States,  in  1821 ;  and  in  1824,  at  the  instance  of  the  Indian  agent,  at  Chi- 
cago, the  secretary  of  war  requested  the  commissitmer  of  the  general  land-office  to  reserve  this 
land  for  the  accommodation  and  protection  of  the  property  of  the  Indian  agency ;  who,  in 
18S1,  informed  the  secretary  of  war  that  he  had  directed  this  section  of  land  to  bo  reserved 
from  sale,  for  military  purposes.  In  May  1831,  Beaubean  claimed  this  knd,  at  the  land-office 
in  Palestine,  for  pre-emption  ;  this  claim  was  rejected,  and,  by  the  oommissioner  of  the  land- 
offioe,  he  was,  in  February  1882,  informed  that  the  land  was  reserved  for  military  purposes ; 

425 


408  SUPREME  COURT  [Jan'y 

Wilcox  y.  ICcConnel. 

this  infonnation  was  also  given  to  others  who  applied  on  his  behalf.  In  1 834,  he  applied  for 
this  land,  in  the  office  in  Danville,  and  his  application  was  rejected  ;  in  1886,  Beaabean  applied 
for  the  land  to  the  land-office  at  Chicago,  when  his  claim  to  pre-emption  was  allowed  ;  and  he 
paid  the  purchase-money,  and  procured  the  register*s  certificate ;  Beaubean  sold  and  conveyed 
his  interest  to  the  plaintiff  in  the  ejectment :  Udd,  that  Beaubean  acquired  no  title  to  the  land 
by  his  entry ;  and  that  the  right  of  the  United  States  to  the  land  was  not  divested  or  affected  by 
the  entry  of  the  land  office  at  Chicago ;  nor  by  any  of  the  previous  acts  of  Beaubean.  ^ 

The  decision  of  the  register  and  receiver  of  a  land-office,  in  the  absence  of  fraud,  would  be  con- 
clusive as  to  the  facta,  that  the  applicant  for  the  land  was  then  in  possession,  and  of  his  cul- 
tivating the  land  during  the  preceding  year ;  because  these  questions  are  directly  submitted 
to  those  officers.  Yet,  if  they  undertake  to  grant  pre-emptions  to  land,  on  which  the  law 
declares  they  shall  not  be  granted  ;  then  they  are  acting  upon  a  subject-matter  clearly  not 
within  their  jurisdiction ;  as  much  so,  as  if  a  court,  whose  jurisdiction  was  declared  not  to 
extend  beyond  a  given  sum,  should  attempt  cognisance  of  a  case  beyond  that  sum. 

Appropriation  of  land  by  the  government  is  nothing  more  or  less  than  setting  it  apart  for  some 
particular  use.  In  the  case  before  the  court,  there  was  an  appropriation  of  the  land,  not  only 
in  fact,  but  in  law,  for  a  military  post,  for  an  Indian  agency,  and  for  the  erection  of  a  light- 
house. 

By  the  act  of  congress  of  1880,  all  lands  were  exempted  from  pre-emption  which  were  reserved 
from  sale  by  order  of  the  president  of  the  United  States.  The  president  speaks  and  acts 
through  the  heads  of  the  several  departments,  in  relation  to  subjects  which  appertain  to  their 
respective  duties.     Both  military  posts  and  Indian  affairs,  including  agencies,  belong  to  the 

*4991  ^^^  department ;  a  reservation  of  lands,  made  at  the  request  of  the  ^secretary  of  war 
-*  for  purposes  in  his  department,  must  be  considered  as  made  by  the  president  of  the 
United  States,  within  the  terms  of  the  act  of  congress.* 

Whensoever  a  tract  of  land  shall  have  once  been  legally  appropriated  to  any  purpose,  from  that 
moment,  the  land  thus  appropriated  becomes  severed  from  the  mass  of  public  lands,  and  no 
subsequent  law,  or  proclamation,  or  sale,  would  be  construed  to  embrace  it,  or  to  operate  upon 
it,  although  no  other  reservation  were  made  of  it. 

The  right  of  pre-emption  was  a  bounty  extended  to  settlers  and  occupants  of  the  public  domain ; 
this  bounty,  it  cannot  be  supposed,  was  designed  to  be  extended  to  the  sacrifice  of  public 
establishments,  or  of  great  public  interests. 

Nothing  passes  a  perfect  title  to  public  lands,  with  the  exception  of  a  few  cases,  but  a  patent ; 
the  exceptions  are,  where  congress  grants  lands,  in  words  of  present  grant ;  the  general  rule 
applies  as  well  to  pre-emptions  as  to  other  purchases  of  public  lands. 

The  act  of  the  legislature  of  Illinois,  giving  the  right  to  the  holder  of  a  register*s  certificate  of 
the  entry  of  public  lands,  to  recover  possession  of  such  lands  in  an  action  of  ejectment,  does 
not  apply  to  cases  where  a  paramount  title  to  the  lands  is  in  the  hands  of  the  defendant,  or 
of  those  he  represents.  The  exception  in  the  law  of  Illinois,  applies  to  cases  in  wliich  the 
United  States  have  not  parted  with  the  title  to  the  land,  by  granting  a  patent  for  it 

A  state  has  a  perfect  right  to  legislate  as  she  may  please  in  regard  to  the  remedies  to  be  prose- 
cuted in  her  courts  ;  and  to  regulate  the  disposition  of  the  property  of  her  citizens,  by  descent 
devise  or  alienation  ;  but  congress  are  invested,  by  the  constitution,  with  the  power  of  dis- 
posing of  the  public  land,  and  making  needful  rules  and  regulations  respecting  it. 

Where  a  patent  has  not  been  issued  for  a  part  of  the  public  lands,  a  state  has  no  power  to  de- 
clare any  title,  less  than  a  patent,  valid  against  a  claim  of  the  United  States  to  the  land ;  or 
against  a  title  held  under  a  patent  granted  by  the  United  States. 

Whenever  the  question,  in  any  court,  state  or  federal,  is,  whether  the  title  to  property  which  had 
belonged  to  the  United  States  has  passed,  that  question  must  be  resolved  by  the  laws  of 
the  United  States.  But  whenever  the  property  has  passed,  according  to  those  laws,  then  the 
property,  like  all  other  in  the  state,  is  subject  to  state  legislation ;  so  far  as  that  legislation  is 
consistent  with  the  admission  that  the  title  passed  and  vested  according  to  the  laws  of  the 
United  States. 

The  judgment  of  every  tribunal,  acting  judicially,  whilst  acting  within  the  sphere  of  its  jurisdic- 
tion,  where  no  appellate  tribunal  is  created,  is  final ;  and  even  where  there  is  such  an  appel- 
late power,  their  judgment  is  conclusive,  where  it  only  comes  collaterally  in  question,  so  long 
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M  it  it  imrevened.     But  directly  the  reyerae  is  true,  in  relation  to  the  judgment  of  any  court, 
acting  beyond  the  pale  of  its  authority.     This  principle  is  concisely  and  accurately  stated  by 
this  court  in  the  case  of  Elliott  v,  Peirsol,  1  Pet  840. 
Jackson  v.  Wilcox,  2  HI.  844,  reversed. 

Ebbob  to  the  Superior  Court  of  the  state  of  Illinois.  In  the  circuit  court 
of  Cook  county,  in  the  state  of  Illinois,  an  action  of  ejectment  was  com- 
menced, in  February  1836,  by  John  Jackson,  on  the  demise  of  Murray 
McConnel,  against  De  la  Fayette  Wilcox,  for  the  recovery  of  a  part  of 
the  military  post  of  Fort  Dearborn,  at  Chicago,  in  the  state  of  Illinois  ;  the 
defendant  being  then  in  possession  of  tbe  premises,  as  the  commander  of 
the  post.  The  defendant  appeared,  and  after  the  usual  pleadings,  the  cause 
was  brought  to  trial  in  October  1836,  and  submitted  to  the  court  on  an  agreed 
statement  of  facts,  which  was  to  be  taken  as  if  found  as  a  special  verdict. 

The  premises  sued  for  were  part  of  fractional  section  10,  in  township  39 
north,  of  range  14  east  of  the  third  principal  meridian,  in  the  county  of 
Cook,  and  state  of  Illinois  ;  and  embraced  the  military  post  called  Fort 
Dearborn,  of  which  post,  at  the  time  of  the  bringing  of  this  suit,  and  the 
service  of  the  declaration  therein,  the  said  defendant,  De  la  Fayette  Wilcox, 
was  in  the  possession,  *and  was  the  commanding  officer  tinder  the  r^r-^^ 
authority  of  the  United  States  ;  which  post  was  established  by  the  ^ 
United  States  in  1804,  and  was  thereafter  occupied  by  the  troops  of 
the  United  States,  till  August  16th,  1812,  when  the  troops  were  massacred, 
and  the  post  taken  by  the  enemies  of  the  country.  It  was  re-occupied  by 
the  troops,  on  the  4th  of  July  1816  ;  in  which  year,  the  United  States 
caused  to  be  built  upon  the  fractional  section,  No.  10,  T.  39  N.,  R.  14  east, 
some  factory  houses  for  the  use  of  the  Indian  department.  The  troops  con- 
tinued to  occupy  the  post  until  the  month  of  May  1823,  when  it  was  evacu- 
ated by  order  of  the  goveniment,  and  was  left  in  possession  of  Dr.  A. 
Wolcott,  Indian  agent  at  Chicago.  On  the  19th  of  August,  in  the  year 
1828,  the  military  post  was  again  occupied  by  the  troops  of  the  government, 
acting  under  the  order  of  the  secretary  of  war,  as  one  of  the  military  posts 
of  the  United  States.  The  post  was  again  evacuated  by  the  troops  of  the 
government,  in  the  month  of  May  1831,  though  the  government  never  gave 
up  the  possession  of  the  military  post,  called  Fort  Dearborn  ;  but  left  the 
same  in  the  possession  of  one  Oliver  Newberry,  who  authorized  George 
Dole  to  take  and  keep  the  same  in  repair  ;  which  said  Dole  accordingly  did. 
Said  post  was  again  occupied  by  the  troops  of  the  government,  in  June  1832, 
under  the  command  of  Major  Whistler,  an  officer  in  the  army  of  the  United 
States.  At  the  time  Major  Whistler  took  possession,  being  at  the  time  of 
the  war  with  the  Sac  and  Fox  Indians,  several  hundred  persons  were  in  the 
fort  for  security  against  the  Indians.  The  military  post  had  been  occupied 
by  the  troops,  and  was  generally  known  at  Chicago  to  be  so  occupied,  from 
that  date  up  to  the  commencement  of  this  suit,  and  was  still  used  for  that 
purpose. 

When  the  military  post  was  evacuated  in  1831,  the  quartermaster  at  the 
post,  acting  under  orders,  sold  a  greater  part  of  the  movable  property,  in 
and  about  the  garrison,  belonging  to  the  government,  but  sold  none  of  the 
buildings  belonging  to  the  military  post.  In  the  year  1817,  John  Baptiste 
Beanbean  bought  of  one  John  Dean,  who  was  an  army-contractor  at  the 
post,  a  house  built  upon  said  land,  by  the  said  Dean,  and  gave  him  therefor 
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$1000  ;  attached  to  the  house  was  an  inclosure  used  and  oooapied  by  said 
DeaDy  as  a  garden  and  field,  and  Mr.  Beaubean  then  took  possession  of 
the  hoase  and  inclosure,  and  continued  in  possession,  cultivating  a  part  of  the 
inclosure  every  year,  from  the  year  1817  to  the  17th  of  June  1836.  In  1823, 
the  factory  houses  built  at  the  post,  upon  the  tract  of  land,  were,  by  order 
of  the  secretary  of  the  treasary,  sold,  and  Capt.  Henry  Whiting  became  the 
purchaser  thereof.  In  the  same  year.  Whiting  sold  said  improvements  to 
the  American  Fur  Company,  and  the  company,  for  the  sum  of  $500,  sold 
to  said  Beaubean,  who  took  possession  thereof,  and  continued  to  occupy  the 
1  8*n^®>  together  with  a  part  of  the  quarter  section  of  land,  to  the  *date 
-I  of  the  commencement  of  this  suit.  Mr.  Beaubean  continued  to 
occupy  said  houses  and  inclosure  upon  the  land,  and  to  cultivate  a  part  of 
the  land,  unmolested  and  undisturbed  by  any  person  whatever,  from  the 
year  1817  up  to  the  day  of  the  commencement  of  this  suit.  The  land  in 
question  was  surveyed  by  the  government  in  the  year  1821. 

After  the  military  post  was  re-occupied  by  the  United  States  troops  in 
1832,  as  before  stated,  to  wit,  before  the  first  day  of  May  1834,  the  United 
States  built  a  lighthouse  upon  part  of  the  land,  and  had  kept  constantly 
inclosed  and  cultivated,  for  the  use  of  the  said  garrison,  at  least  twenty 
acres  of  said  land.  The  United  States  troops,  by  order  and  consent  of  the 
government,  had  also  used  and  occupied  various  other  government  lands 
near  and  adjoining  the  quarter  section  of  land. 

On  the  2d  of  September  1824,  Dr.  A  Wolcott,  Indian  agent,  then  sta- 
tioned at  Chicago,  wrote  the  following  letter  to  the  secretary  of  war  of  the 
United  States,  to  wit : 

'^Fort  Dearborn,  Chicago,  Sept.  2,  1824. 
"  Sir  : — ^I  have  the  honor'to  suggest  to  your  consideration,  the  propriety 
of  making  a  reservation  of  this  post,  and  the  fraction  on  which  it  is  situated, 
for  the  use  of  this  agency.  It  is  very  convenient  for  that  purpose,  as  the 
quarters  afford  sufficient  accommodation  for  all  the  persons  in  the  employ 
of  the  agency,  and  the  storehouses  are  safe  and  commodious  places  for  the 
provisions  and  other  property  that  may  be  in  charge  of  the  agent.  The 
buildings  and  other  property,  by  being  in  possession  of  a  public  officer,  will 
be  preserved  for  public  use,  should  it  ever  be  necessary  to  occupy  them 
again  with  a  military  force.  As  to  the  size  of  the  fraction,  I  am  not  certain, 
but  I  think  it  contains  about  sixty  acres  ;  a  considerable  greater  tract  than 
that  is  under  fence  ;  but  that  would  be  abundantly  sufficient  for  the  use  of 
the  agency,  and  contains  all  the  buildings  attached  to  the  fort,  such  as  a 
mill,  barn,  stable,  <kc.,  which  it  would  be  desirable  to  preserve.  I  have  the 
honor  to  be,  Ac,  Alsxandbb  Wolcott,  Jun., 

Hon.  J.  C.  Calhoun,  Secretary  of  War.  Indian  Agent." 

Which  letter  John  C.  Calhoun,  then  secretary  of  war  of  the  United 
States,  on  the  30th  of  September  1824,  inclosed  with  the  following  note  to 
Oeorge  Graham,  Esq.,  commissioner  of  the  general  land-office  of  the  United 
States. 

"  Department  of  War,  30th  Sept.  1824. 
"Sir : — ^I  inclose  herewith  a  copy  of  a-  letter  from  Dr.  Wolcott,  Indian 
agent  at  Chicago,  and  request  you  will  direct  a  reservation  to  be  made  for 
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the  use  of  the  Indian  department  at  that  post,  agreeably  to  his  suggestions. 
I  have  the  honor  to  be,  &o.  J.  C.  Calhoun." 

**  Oeobob  Graham,  Esq., 

Commissioner  of  the  General  Land-Office,  Treasury  Department." 

*And  thereupon,  on  the  first  day  of  October  1824,  George  Graham  r^^^^ 
then  commissioner  of  the  land-office,  addressed  a  letter  in  reply,  to  the  1- 
secretary  of  war,  at  the  same  time  subjoining  to  the  letter  of  the  said  sec- 
retary of  war,  this  note,  to  wit :  *' Answered  the  first  of  October  1824,  and 
the  frac.  sec.  10,  T.  39  N.,  R.  14  E.,  colored  and  marked  on  the  map,  as 
reserved  for  military  purposes."  The  letter  in  reply  was  as  follows, 
to  wit : 

"  General  Land-Office,  1st  of  October  1824. 
**  Sir : — In  compliance  with  your  request,  I  have  directed  that  the  frac- 
tional section  10,  Township  39  N.,  R.  14  E.,  containing  57.50  acres,  and 
within  which  Fort  Dearborn  is  situated,  should  be  reserved  from  sale  for 
military  purposes.     I  am,  Ac.  Gbobgb  Gbaham." 

"  Hon.  J.  C.  Calhoun,  Secretary  of  War.** 

Which  fractional  section,  mentioned  in  the  foregoing  letter  of  George 
Graham,  embraced  the  premises  sued  for,  and  Fort  Dearborn,  occupied  by 
the  United  States  as  aforesaid. 

After  the  writing  and  receipt  of  the  letters  aforesaid,  to  wit,  on  the  29th 
day  of  May  1830,  congress  passed  a  law  granting  the  right  of  pre-emption 
upon  the  public  lands  to  every  person  who  cultivated  any  part  of  a  quarter 
section  of  said  land  in  1829,  and  was  in  the  actual  possession  thereof,  on  the 
29th  day  of  May  1830  ;  but  which  pre-emption  right  did  not  extend  to  any 
land  which  was  reserved  from  sale  by  act  of  congress,  or  by  order  of  the 
president,  or  which  might  have  been  appropriated  for  any  purpose  what- 
soever, or  for  the  use  .of  the  United  States,  or  either  of  the  states  in  which 
any  of  the  public  lands  might  be  situated.  Mr.  Beaubean  having  cultivated 
a  part  of  F  section,  in  1829,  and  having  been  in  possession  of  a  part  so  cul- 
tivated, on  the  29th  day  of  May  1830  ;  on  the  7th  day  of  May  1831,  made 
application  to  the  register  and  receiver  of  the  United  States  land-office,  at 
Palestine,  in  Illinois,  and  oflEered  to  prove  a  pre-emption  upon  the  land,  and 
purchase  the  same  at  private  sale, -under  the  pre-emption  law,  which  claim 
of  pre-emption  upon  the  land  was  not,  by  the  register  and  receiver,  at  Pales- 
tine, allowed  to  Mr.  Beaubean. 

One  Robert  Eenzie,  on  the  7th  day  of  May  1831,  made  application  to 
the  register  and  receiver  of  the  land-office,  to  be  allowed  to  enter  at  private 
sale  a  part  of  the  same  fractional  section  10 ;  and  the  claim  by  the  said 
register  and  receiver  was  then  passed  and  allowed,  and  Robert  Kenzie  was 
then  permitted  to  enter  at  private  sale,  under  the  pre-emption  law,  the 
north  fraction  of  fractional  section  ten. 

After  the  application  of  Mr.  Beaubean  to  the  register  and  receiver,  at 
Palestine,  as  aforesaid,  to  wit,  on  the  7th  and  12th  of  May  1831,  Joseph 
Eitchell,  then  register  of  the  land-office,  addressed  letters  to  Elijah  Hay  ward, 
Esq.,  then  commissioner  of  the  general  land  office  of  the  United  States,  in- 
forming him  of  the  application  of  the  said  Beaubean  to  enter  said  S.  W.  F 
section  10,  ♦town.  89  north,  of  range  14  east,  under  the  pre-emption  r^g^j 
act  I  and  on  the  2d  of  November  1881,  Mr.  Beaubean  addressed  a  ^ 
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lettei  to  the  said  Ehyward,  oommissioner,  Ac,  stating  that  in  the  month  of 
May  preceding,  he  had  filed  in  the  office  at  Palestine  aforesaid,  proof  of  his 
right  of  pre-emption  to  the  land,  and  insisting,  that  he  was  entitled  to  have 
the  claim  allowed  ;  and  in  answer  thereto,  was  informed  by  the  commis- 
sioner, by  letter,  dated  the  2d  of  February  1832,  that  said  south-west  quar- 
ter of  said  fractional  section  ten,  T.  39  N.,  R.  14  E.,  was  reserved  for  mili- 
tary purposes.  On  the  1st  of  October  1824,  several  other  persons,  in  behalf 
of  said  Beaubean,  after  his  application  as  aforesaid,  prior  to  the  said 
2d  of  February  1832,  made  inquiry  by  letter  of  said  commissioner  touching 
the  same,  and  were  informed  by  the  commissioner  that  the  tract  of  land  had 
been  reserved  for  military  purposes,  and  said  Beaubean's  application  as  afore- 
said was  rejected. 

Afterwards,  to  wit,  on  the  lOtb  day  of  June  1834,  congress  passed  an  act 
to  revive  the  pre-emption  law  of  the  29th  of  May  1830,  by  the  first  section 
of  which  act  was  provided,  that  every  settler  or  occupant  of  the  public 
lands,  prior  to  the  passage  of  that  act,  who  was  then  in  possession,  and  cul- 
tivated any  part  thereof,  in  1833,  should  be  entitled  to  all  the  benefits  and 
privileges  of  the  act,  entitled  an  act  to  grant  pre-emption  rights  to  settlers 
on  public  lands,  approved  29th  May  1830,  and  the  act  was  hereby  revived, 
and  should  continue  in  force  two  years  from  the  passage  of  this  act  and  no 
longer  ;  and  Mr.  Beaubean  having  cultivated  a  part  of  the  fractional  quar- 
ter of  section  ten,  in  1833,  and  having  been  in  the  actual  possession  and 
occupancy  of  the  part,  so  by  him  cultivated,  on  the  19th  day  of  June  1834, 
the  day  of  the  passage  of  the  last-recited  law,  did,  in  the  month  of  July 
1834,  apply  to  the  register  and  receiver  of  the  United  States  land-office  at 
Danville,  in  Illinois,  for  leave  to  prove  a  pre-emption,  and  enter  the  frac- 
tional quarter,  under  the  last-recited  act ;  which  application  and  claim  of 
Beaubean  was  rejected  by  the  said  register  and  receiver  at  Danville  afore- 
said, who  informed  Beaubean  that  said  land  was  reserved  for  military  pur- 
poses. 

After  the  writing  of  the  letters  by  Dr.  Wolcott,  Indian  agent,  and 
J.  C.  Calhoun,  secretary  of  war,  and  George  Graham,  commissioner  of  the 
general  land-office,  above  before  referred  to  and  set  forth,  to  wit,  on  the  26th 
day  of  June  1834,  congress,  by  a  law  approved  upon  that  day,  created  two 
additional  land-districts  in  Illinois  ;  one  called  north-west  and  the  other  the 
north-east  land  districts  of  the  state  of  Illinois,  and  the  last-mentioned 
district  included  the  land  in  controversy.  By  the  fourth  section  of  said 
act,  it  was  provided,  that  the  president  should  be  authorized,  as  soon  as  the 
survey  should  be  completed,  "  to  cause  to  be  offered  for  sale,  in  the  maimer 
prescribed  by  law,  all  the  lands  lying  in  said  land  district,  at  the  land- 
offices  in  the  respective  districts  in  which  the  lands  so  offered  is  embraced, 
reserving  only  section  sixteen  in  each  township,  the  tract  reserved  for 
the  village  of  Galena  ;  such  other  tracts  as  have  been  granted  to  individuals 
♦5041  *^^^  *^®  state  of  Illinois,  and  such  reservation  as  the  president  shall 
-'  deem  necessary  to  retain  for  military  posts ;  any  law  of  congress 
heretofore  existing  to  the  contrary  notwithstanding.*'  It  was  further  pro- 
vided by  said  act,  that  there  *' shall  be  established  in  each  of  said  land-dis- 
tricts a  land-office,  at  such  time  and  place  as  the  president  may  deem  neoes- 
sary  ;'*  and  a  land-office  was  established  in  said  north-east  land  district,  before 
the  Ist  of  May  1835,  which  is  the  land-office  at  Chicago.  After  the  passage 
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of  this  act,  and  after  the  land-office  aforesaid  was  established,  the  president 
of  the  United  States,  on  the  12th  day  of  February  1835,  made  and  published 
his  proclamation,  directing  various  lands  in  said  north-eastern  land  district 
to  be  sold  at  said  land-office  at  Chicago.  Among  said  lands  so  proclaimed 
for  sale,  is  the  said  fractional  section  10,  in  town.  80  N.,  R.  14  E.,  unless  the 
same  was  excepted  by  the  general  exception  in  said  proclamation,  in  the 
words  following,  to  wit :  "  The  lands  reserved  by  law  for  the  use  of 
schools,  and  for  other  purposes,  will  be  excluded  from  the  sale." 

The  lands  were  directed  by  the  proclamation  to  be  sold  at  Chicago  land- 
office  aforesaid,  on  the  15th  day  of  June  1835,  and  before  the  said  15th  day 
of  June,  to  wit,  in  the  month  of  April  1835,  the  commissioner  of  the  gen- 
eral land-office  caused  to  be  transmitted  to  said  land-office  at  Chicago  the 
extended  plat  of  the  land  in  the  said  proclamation  mentioned,  marking  and 
coloring  upon  said  plat  certain  lands  to  be  reserved  from  sale  ;  but  neither 
the  fractional  section  1 0,  nor  any  of  the  divisions  thereof,  were  so  marked 
or  colored  to  be  reserved  from  sale. 

At  the  bottom  of  the  president's  proclamation  was  a  general  notice 
requiring  all  persons  who  claimed  the  right  of  pre-emption  to  any  of  the 
lands  in  the  proclamation  mentioned,  to  appear  before  the  register  and 
receiver  of  the  land  office,  before  the  day  appointed  by  said  proclamation 
for  the  sale  of  said  lands,  and  prove  their  pre-emption  ;  and  after  the  notice, 
the  said  John  Baptiste  Beaubean  did,  on  the  28th  day  of  May  1835,  appeared 
before  the  register  and  receiver  of  the  land-office  at  Chicago,  there  proved 
to  the  satisfaction  of  the  said  register  and  receiver,  that  he  was  entitled  to 
the  right  of  pre-emption  to  the  said  south-west  fractional  quarter  of  frac- 
tional section  ten,  and  Mr.  Beaubean  did,  on  the  28th  day  of  May  1835, 
enter  and  purchase  at  private  sale,  of  the  United  States  and  of  the  reg- 
ister of  said  land-office,  the  south  west  fractional  section  ten,  and  then  and 
there  paid  to  the  receiver  of  said  land-office  one  dollar  and  twenty-five  cents 
per  acre,  in  full  payment  for  said  land,  and  obtained  from  the  receiver 
aforesaid  the  following  receipt,  to  wit : 

"  Land  Office,  at  Chicago,  Illinois,  28th  May  1835. 
"Pre-emption  Act,  19th  June  1834. 

No.  6.  Received  of  John  Baptiste  Beaubean,  of  Cook  county,  Illinois, 
the  sum  of  ninety-four  dollars  and  sixty-one  cents,  being  in  *full  pay-  r*KQc 
ment  for  the  south-west  fractional  quarter  of  section  No.  10,  in  town-  *■ 
ship  No.  30  north,  of  range  No.  14  east  of  the  third  principal  meridian, 
containing  seventy-five  acres  dnd  sixty-nine  hundredths  of  an  acre,  at  the 
rate  of  11.25  per  acre.  E.  D.  Tatlob,  Receiver. 

$94  61. — Michigan  paper." 

Mr.  Beaubean  also  obtained  from  the  register  of  the  last-mentioned  land- 
office  a  certificate,  in  the  words  and  figures  following,  to  wit : 

''Land  Office  at  Chicago,  Illinois,  May  28th,  1835. 
"No.  6.  It  is  hereby  certified,  that,  in  pursuance  of  law,  John  Baptiste 
Beaubean,  of  Cook  county,  state  of  Illinois,  on  this  day  purchased  of  the 
register  of  this  office,  the  lot  or  south-west  fractional  quarter  of  section 
number  ten,  in  township  number  39  north,  of  range  fourteen  east,  contain- 
ing seventy-five  and  sixty-nine  hundredths  acres,  at  the  rate  of  one  dollar 
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and  twenty-five  cents  per  acre,  amounting  to  ninet j-four  dollars  and  seventy- 
five  cents,  for  which  the  said  John  Baptiste  Beaabcan  has  made  payment  in 
full,  as  required  by  law.  Now,  therefore,  be  it  known,  that  on  the  presen- 
tation of  this  certificate  to  the  commissioner  of  the  general  land-office,  the 
said  John  Baptiste  Beaubean  shall  be  entitled  to  receive  a  patent  for  the  lot 
above  described.  Jamss  Whitlock,  Register." 

"Pre-emption  act,  1884." 

Which  certificate  was  presented  to  the  commissioner  of  tne  general  land- 
office,  and  filed  in  the  office. 

Afterwards,  to  wit,  on  the  4th  day  of  March  1836,  the  register  of  the 
'said  land-office  at  Chicago  made,  signed,  and  delivered  to  Mr.  Beaubean  his 
certificate,  in  the  words  and  figures  following,  to  wit : 

"  Land-Office  Chicago,  Illinois. 
"I,  James  Whitlock,  register  of  the  land-office  at  Chicago,  in  the  state 
of  Illinois,  do  hereby  certify,  that  John  Baptiste  Beaubean,  of  the  town  of 
Chicago,  and  state  of  Illinois,  did,  on  the  28th  day  of  May,  in  the  year  of 
oar  Lord  1835,  under  and  by  virtue  of  an  act  of  congress,  passed  on  the  I9tk 
day  of  June  1834,  entitled,  *'an  act  to  revive  an  act  granting  pre-emption 
rights  to  settlers  on  the  public  lands,  passed  the  29th  day  of  May  1830, 
prove  to  the  satisfaction  of  the  register  and  receiver,  that  the  said  Beaubean 
was  entitled  to  the  right  of  pre-emption,  under  said  act  of  the  19th  of  Jane 
1834,  to  the  south-west  fractional  quarter  of  fractional  section  number  ten, 
in  township  39  north,  of  range  number  fourteen  east,  and  the  said  Beaubean 
did  then  enter  and  purchase  of  the  United  States,  and  of  the  register 
of  said  office,  the  said  south-west  fractional  quarter  of  fractional  section 
number  ten,  in  township  thirty-nine  north,  of  range  number  fourteen  east, 
and  the  said  Beaubean  did  then  enter  and  purchase  of  the  United  States, 
and  of  the  register  of  said  office,  the  said  south-west  fractional  quarter 
of  fractional  section  number  ten,  in  township  number  thirty-nine  north,  of 
range  number  fourteen  east  of  the  third  principal  meridian,  situated  in  the 
district  of  lands  offered  for  sale  at  the  land-office  at  Chicago  aforesaid,  and 
*506l  '^  included  in  the  north-east  *land -district  of  the  state  of  Illinois, 
^  which  tract  of  land  contains  seventy-five  acres  and  sixty-nine  hun- 
dredths of  an  acre  ;  for  which  tract  of  land  he,  the  said  Beaubean,  paid  the 
snm  of  ninety-four  dollars  and  sixty-one  cents,  being  one  dollar  and  twenty- 
five  cents  per  acre,  in  full  payment  for  the  same.  All  of  which  appears  by 
the  papers  on  file  in  said  land  office,  and  by  the  maps,  plats  and  records  of 
said  office  now  here.  Given  under  my  hand,  as  register  as  aforesaid,  at  the 
land-office  aforesaid,  this  4th  day  of  March,  in  the  year  of  our  Lord  1836. 

Jamss  Whitlock,  Register." 

Afterwards,  to  wit,  on  the  2d  day  of  July  1836,  congress  passed  an  act 
entitled  an  act  to  confirm  the  sales  of  public  lands  in  certain  cases  :  by  the 
second  section  of  which,  it  was  provided,  that  "  in  all  cases  where  any  entry 
has  been  made  under  the  pre-emption  laws,  pursuant  to  instructions  sent  to 
the  register  and  receiver  from  the  treasury  department,  and  the  proceedings 
have  been  in  all  other  respects  fair  and  regular,  such  entries  and  sales  are 
hereby  confirmed,  and  patents  shall  be  issued  thereon  as  in  other  cases." 

It  was  admitted^  that  the  defendant,  Wilcox,  at  the  commencement  of 
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this  sait,  and  at  the  time  of  the  service  of  the  declaration  in  ejectment  therein, 
was  in  the  occupancy  and  possession  of  the  premises  in  said  declaration 
mentioned,  which  was  a  stockade  of  pickets,  including  some  wooden  build- 
ings in  which  the  soldiers  and  officers  resided,  and  that  the  rents  and  profits 
of  said  premises  then,  and  still  were  of  the  value  of  three  dollars  per  mouth. 
It  was  idso  admitted,  that  said  defendant  Wilcox  then  and  still  was  an  officer 
in  the  United  States  anny,  and  was  ordered  into  possession  and  command 
of  the  military  post  on  the  premises,  together  with  the  United  States  troops 
under  his  command,  by  order  of  the  secretary  of  war  of  the  United  States  ; 
and  that  said  Wilcox  claimed  no  right  of  ownership  in  himself  to  the  land, 
but  was  in  possession  of  and  occupied  the  same,  not  in  his  own  right,  but  as 
an  officer  of  the  army  of  the  United  States  only,  in  the  command  of  the  post, 
acting  under  order  of  the  secretary  of  war,  and  of  his  superior  officer,  and 
of  the  United  States. 

After  the  purchase  of  the  said  land  by  Mr.  Beaubean,  as  before  stated, 
to  wit,  on  the  sixth  day  of  February  1836,  he,  the  said  Beaubean,  by  deed 
duly  executed,  acknowledged  and  recorded,  according  to  the  laws  of  the 

said  state  of  Illinois,  for  and  in  consideration  of  the  sum  of dollars, 

therein  expressed,  sold  and  conveyed  the  said  premises  in  the  declaration 
mentioned  to  Murray  McConnel,  the  lessor  of  the  plaintiff ;  who  purchased 
with  a  knowledge  that  a  controversy  existed  between  Mr.  Beaubean  and  the 
government  about  said  land. 

It  was  further  admitted,  that  after  the  purchase  of  the  land  by  J.  B. 
Beaubean,  as  before  stated,  Elijah  Hay  ward,  Esq.,  then  commissioner  of  the 
general  land-office,  on  the  31st  of  July  1835,  addressed  a  letter  to  the  register 
and  receiver  of  the  land-office  *at  Chicago,  stating  that  it  had  been  ri„.^„ 
represented  to  the  department  that  the  land-officers  at  Chicago  had  ^ 
permitted  to  be  sold  said  south-west  fractional  section  ten,  T.  39  N.,  R. 
14  E.,  including  the  site  of  Fort  Dearborn,  and  informing  them,  that  such 
sale  was  invalid,  in  consequence  of  the  reservation  and  appropriation  of  said 
fraction  for  military  purposes,  since  the  year  1824,  and  directing  the  receiver 
to  refund  to  Mr.  Beaubean  the  amount  of  the  purchase-money  paid  thereon, 
which  money  was  tendered  by  the  receiver  to  Mr.  Beaubean,  who  refused 
to  receive  the  same. 

On  the  23d  of  January,  in  the  year  1834,  Elijah  Hay  ward,  then  commis- 
sioner of  the  general  land-office,  addressed  a  note  to  the  Hon.  Lewis  Cass, 
then  secretary  of  war  of  the  United  States,  inclosing  a  copy  of  the  letter  of 
the  80th  of  September  1824,  from  the  then  secretary  of  war,  Mr.  Calhoun, 
requesting  that  said  tract  of  land  at  Chicago,  upon  which  Fort  Dearborn 
was  situated,  might  be  reserved  for  the  Indian  department,  and  a  copy  of 
the  commissioner  Graham's  reply,  of  the  1st  of  October  1824,  before  set 
forth,  stating  that  he  had  directed  the  land  to  be  reserved  for  military  pur- 
poses, and  after  stating  that  the  tract  of  land  in  question,  designated  as 
fractional  section  ten,  T.  39  N.,  R.  14  E.,  was  claimed  under  the  act  of  con- 
gresSy  granting  pre-emption  rights  ;  and  Mr.  Commissioner  Hayward  then 
requested  said  Secretary  Cass  to  advise  the  office,  whether  it  was  then  (to  wit, 
on  the  23d  of  January  1834),  needed  by  the  war  department,  and  if  so,  whether 
it  is  considered  a  military  reservation,  or  as  a  reservation  for  the  use  of  the 
Indian  department;  and  on  the  21st  of  March  1834,  the  secretary  of  war 
addressed  a  letter,  in  answer  to  the  inquiry  of  the  commissioner,  informing 
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him  that  the  reservation  at  Chicago,  alluded  to  in  the  letter  of  the  commis- 
sioner, of  the  23d  January  1834,  was  wanted,  and  was  actually  used  for 
military  purposes. 

It  was  admitted,  that  various  persons,  from  time  to  time,  had  resided 
upon  the  fractional  quarter  section  ten,  as  well  as  Mr.  Beaubean,  but  all 
those  persons  were  all,  in  some  way,  connected  with  the  army,  and  acting 
under  the  command  of  the  United  States'  officers  ;  and  that  one  Samuel  T. 
Brady  (who  was  a  settler  at  said  military  post),  in  June  1835,  presented  his 
claim  to  the  right  of  pre-emption  to  the  land,  before  the  register  and  receiver 
of  the  said  land-office  at  Chicago,  but  which  claim  was  rejected  by  the  land- 
officers,  or  never  acted  upon  by  them. 

All  the  facts  above  stated  were  admitted  to  be  true  ;  but  they  are  not 
admitted  to  be  evidence  in  the  cause,  unless  the  court  should  be  of  opinion, 
upon  the  hearing  of  the  case,  that  the  facts,  or  any  of  them,  would  be 
admissible  as  evidence,  if  offered  in  evidence  by  one  party,  and  objected  to 
by  the  other,  upon  the  trial  of  the  cause  before  a  jury. 

It  was  agreed,  that  if  the  court  should  be  of  opinion,  upon  the  hearing 
of  the  case,  that  the  law  of  the  case  was  with  the  plaintiff,  a  judgment 
should  be  rendered,  that  he  recover  its  term  aforesaid  ;  and  that  he  have 
♦5081  ^^®  ^^*^  ^^  possession,  Ac,  and  that  a  judgment  be  rendered  *again8t 
^  the  defendant,  in  favor  of  the  plaintiff,  for  the  use  of  the  said  lessor, 
for  the  amount  of  the  rents  and  profits  in  the  said  plaintiff^H  declaration 
mentioned,  together  with  his  costs.  But  should  the  court  be  of  opinion, 
that  the  law  of  the  case  was  with  the  defendant,  then  the  plaintiff  should 
take  nothing  by  his  suit,  and  a  judgment  should  be  rendered  against  the 
lessor  of  the  plaintiff,  for  the  costs  of  this  suit.  Each  party  retained 
the  right  to  remove  the  cause  to  the  supreme  court  of  the  state  of  Illinois, 
by  appeal  or  writ  of  error. 

The  judge  of  the  circuit  court  of  Illinois  gave  judgment  for  the  defend- 
ant ;  and  an  appeal  was  taken  to  the  supreme  court  of  Illinois,  by  which 
court,  the  judgment  of  the  circuit  court  was  reversed,  and  judgment  entered 
for  the  plaintiff  below.  To  reverse  this  judgment,  this  writ  of  error  was 
sued  out,  at  the  instance  of  the  United  States  ;  they  being  the  parties 
interested  in  the  case. 

The  case  was  argued  by  Butler  and  by  Chrundyy  Attorney-General,  for 
the  plaintiffs  ;  and  by  Key  and  Webster y  for  the  defendauL 

For  the  plaintiff  in  error,  it  was  contended  :  — 

L  Even  if  it  be  admitted,  that  Beaubean  was  entitled  to  right  ot  pre- 
emption, and  that  the  sale  and  the  certificates  thereof  were  properly  made 
to  him  ;  still  the  plaintiff  cannot  recover  in  this  suit.  1.  On  the  true  con- 
struction of  the  several  acts  of  congress  applicable  to  the  case,  a  patent  is 
necessary  to  the  completion  of  the  legal  title,  and  nothing  short  of  it  can, 
as  against  the  United  States,  defeat  their  title  in  an  action  of  ejectment. 
2.  The  plaintiff  can  derive  no  aid  from  the  law  of  Illinois,  referred  to  in 
the  opinions  of  the  courts  below  ;  because  that  law,  if  it  attempts  to  make  the 
certificate  of  the  register  of  the  land-office  evidence  of  title,  as  against 
the  United  States,  is  repugnant  to  the  ordinance  of  1787  ;  to  the  constitu- 
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tion  of  the  United  States  ;  aod  to  the  acts  of  congress  for  the  disposal  of 
the  publio  lands  ;  and  is,  therefore,  null  and  void. 

n.  The  land-officers  at  Chicago  had  no  jurisdiction  or  authority  to  allow, 
or  act  on,  the  pre-emption  claim  of  Beaubean  ;  and  the  entry  and  pretended 
purchase  by  him  were,  therefore,  as  against  the  United  States,  utterly  null 
and  void  :  I.  Beanbean's  possession  and  occupancy  were  subject  to  the  con- 
trol of  the  officers  and  troops  of  the  United  States  stationed  at  Fort  Dear- 
bom  ;  and  therefore,  he  could  not  acquire,  within  the  meaning  of  the  acts 
of  congress,  a  pre-emption  right  to  any  part  of  the  premises.  2.  The  prem- 
ises in  question  were  withdrawn  from  the  general  operation  of  the  pre- 
emption and  other  laws,  by  the  act  of  congress  of  March  3d,  1819,  'Ho 
authorize  the  sale  of  certain  military  sites."  *3.  If  not  so  withdrawn,  r^.^^ 
they  were  yet  excepted  from  the  pre  erap tion  laws  of  the  29th  of  L  ° 
May  1830,  and  the  19th  of  June  1834  ;  because  reserved  and  appropriated, 
or  at  least  appropriated,  for  use  of  the  United  States,  within  the  meaning  of 
those  acts.  4.  The  act  of  June  26th,  1834,  creating  additional  land-districts, 
gives  no  right  of  pre-emption  ;  and  the  plaintiff  can,  therefore,  derive  no 
title  therefrom  ;  and  the  premises  were  also  excepted  from  that  law,  because 
reserved,  within  the  meaning  thereof,  as  necessary  to  be  retained  for  a 
military  post. 

Babbottb,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ 
of  error  to  the  supreme  court  of  the  state  of  Illinois,  prosecuted  under  the 
26th  section  of  the  judiciary  act  of  1789.  It  was  an  action  of  ejectment, 
brought  by  the  defendant  in  error  against  the  plaintiff  in  error.  From  an 
agreed  case  stated  in  the  record,  the  following  appear  to  be  the  material 
facts  upon  which  the  questions  to  be  decided  arise. 

The  land  in  question  is  part  of  fractional  section  10,  in  township  39  north, 
of  range  14  east  of  the  third  principal  meridian,  in  the  county  of  Cook,  and 
state  of  Illinois  ;  and  embraces  the  military  post  called  Fort  Dearborn,  of 
which  post,  at  the  time  of  bringing  the  suit,  Wilcox  was  in  possession,  as 
the  commanding  officer  of  the  United  States  ;  which  post  was  established 
by  the  United  States  in  1804,  and  was  thereafter  occupied  by  the  troops  of 
the  United  States  States,  until  the  16th  August  1812,  when  the  troops  were 
massacred,  and  the  post  taken  by  the  enemy.  It  was  re-occupied  in  1816, 
when  the  United  States  built  upon  said  fractional  section  some  factory 
houses  for  the  use  of  the  Indian  department.  The  troops  continued  to 
occupy  it  until  May  1823,  when  it  was  evacuated  by  order  of  the  govern- 
ment, and  was  left  in  possession  of  the  Indian  agent  at  Chicago.  In  August 
1828,  it  was  again  occupied  by  the  troops,  acting  under  the  orders  of  the 
secretary  of  war,  as  one  of  the  military  posts  of  the  United  States.  It  was 
again  evacuated  by  the  troops,  in  May  1831  ;  but  the  government  never 
gave  up  possession  of  it,  but  left  it  in  possession  of  one  Oliver  Newberry, 
who  authorized  a  certain  George  Dole  to  take  and  keep  it  in  repair  ;  which 
he  accordingly  did.  It  was  again  occupied  by  the  troops  of  the  govern- 
ment, in  June  1832,  under  command  of  an  officer  of  the  army  of  the  United 
States.  It  has  been  occupied  by  the  troops,  and  was  generally  known  at 
Chicago  to  be  so  occupied,  from  that  time  up  to  the  commencement  of  the 
suit ;  and  was,  at  the  time  of  the  trial,  still  used  for  that  purpose.  When 
it  was  evacuated  in  1831,  the  quartermaster  at  the  post,  acting  under  orders, 
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Bold  the  greater  part  of  the  movable  property  in  and  about  the  garrison, 
belonging  to  the  government,  but  Bold  none  of  the  building8.  In  the  year 
1817,  John  B.  Beaubean  bought  of  one  John  Dean,  who  was  an  army  con- 
tractor at  the  post,  a  house  built  upon  the  land  by  Dean,  at  the  price  of 
1 1000  ;  there  was  attached  to  the  house  an  inclosure  occupied  by  Dean  as  a 
^  garden  and  field  ;  Beaubean  then  took  possession  *of  the  house  and 

-I  inclosure,  and  continued  in  possession,  cultivating  a  part  of  the 
inclosure  every  year,  from  1817  to  1836.  In  1823,  the  factory  houses  on 
the  land  at  said  post  were  sold  by  order  of  the  secretary  of  the  treasury, 
which,  after  an  intermediate  sale,  were  bought  by  Beaubean,  at  $600  ;  who 
took  possession,  and  continued  to  occupy  the  same,  together  with  a  part  of 
the  quarter  section  of  land,  until  the  commencement  of  this  suit.  Beaubean 
continued  to  occupy  the  houses  and  inclosure,  and  to  cultivate  a  part  of  the 
land,  without  interruption,  from  1817  to  the  commencement  of  this  suit. 
The  land  was  surveyed  by  government  in  1821.  Since  it  was  re-occupied  by 
the  troops  in  1832,  and  before  the  1st  of  May  1834,  the  United  States  built 
a  lighthouse  on  part  of  the  land,  and  have  kept  at  least  twenty  acres  con- 
stantly inclosed  and  cultivated  for  the  use  of  the  garrison.  In  the  year 
1824,  at  the  instance  of  the  then  Indian  agent  at  Chicago,  who  suggested 
that  it  would  be  convenient  for  the  accommodation  of  the  persons  and  pro- 
tection of  the  property  of  the  agency,  the  secretary  of  war  requested  the 
commissioner  of  the  general  land -office  to  direct  a  reservation  to  be  made 
for  the  use  of  the  Indian  department  at  that  post ;  and  in  October  1824,  the 
commissioner  answered,  saying  that  he  had  directed  the  section  now  in 
question  to  be  reserved  from  sale,  for  military  purposes.  In  May  1831, 
Beaubean  made  a  claim  for  pre-emption  of  the  land  in  question,  at  the  land- 
office  in  Palestine,  which  was  rejected.  In  February  1832,  in  answer  to  a 
letter  from  Beaubean  on  the  subject,  the  commissioner  of  the  general  land- 
office  informed  him,  that  the  land  in  question  was  reserved  for  military 
purposes.  The  same  information  was  given  to  others  who  made  application 
in  behalf  of  Beaubean.  In  1834,  he  made  claim  for  a  pre-emption  in  the 
same,  at  the  Danville  land-office,  which  was  also  rejected.  In  1835,  Beau- 
bean applied  to  the  land-office  at  Chicago,  when  his  claim  to  pre-emption 
was  allowed  ;  and  he  paid  the  purchase-money,  and  procured  the  register's 
certificate  thereof.  Wilcox  went  into  and  continued  in  possession,  claim- 
ing no  right  of  ownership  ;  but  as  an  officer  of  the  United  States  only,  in 
command  of  said  post,  acting  under  the  orders  of  the  secretary  of  war,  his 
superior  officer,  and  the  United  States.  Beaubean  sold  and  conveyed  his 
interest  to  the  lessor  of  the  plaintiff. 

Upon  this  state  of  facts,  two  questions  arise,  which,  in  our  opinion, 
embraces  the  whole  merits  of  the  case  ;  and  which  we  will  now  proceed  to 
examine.  The  first  is,  whether,  under  the  facts  of  the  case,  and  the  law 
applying  to  them,  Beaubean  acquired  any  title  whatsoever  to  the  land  in 
question?  The  second  is,  whether  if  he  did  acquire  any  title  at  all,  is 
it  such  an  one  as  will  enable  the  lessor  of  the  plaintiff  to  recover  in  this 
action  ? 

As  to  the  first  question.  The  ground  of  the  claim  is  the  right  of  Beau- 
bean as  a  settler,  to  a  pre-emption,  under  the  act  of  the  19th  June  1834, 
entitled,  ''an  act  to  revive  an  act  granting  pre-emption  rights  to  settlers  on 
the  public  lands,  passed  29th  of  May  1830."  Now,  as  this  act  gives  to  the 
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persons  claiming  under  it  the  benefits  *and  privileges  provided  by  the 
act  of  1830,  which  it  revives,  we  must  look  to  this  last  act,  in  order 
to  ascertain  what  are  those  benefits  and  privileges,  or,  in  other  words,  what 
is  the  character  of  the  pre-emption  right  thus  claimed,  and  on  what  lands 
the  claim  is  allowed  to  operate.  It  authorizes  every  settler  or  occupant  of 
the  public  lands,  under  the  circumstances  therein  stated,  to  enter  with  the 
register  of  the  land-office  in  which  the  land  lies,  by  legal  sub-divisions,  a 
quantity  of  land^  not  exceeding  a  quarter  section,  f  ubject  to  the  following 
limitations  and  restrictions  :  "  That  no  entry  or  sale  of  any  land  shall  be 
made  under  the  provisions  of  the  act,  which  shall  have  been  reserved  for  the 
use  of  the  United  States,  or  either  of  the  several  states,  or  which  is  reserved 
from  sale  by  act  of  congress,  or  by  order  of  the  president,  or  which  may 
have  been  appropriated  for  any  purpose  whatsoever." 

Before  we  proceed  to  inquire  whether  the  land  in  question  falls  within 
the  scope  of  any  one  of  these  prohibitions,  it  in  necessary  to  examine  a  pre- 
liminary objection  which  was  urged  at  the  bar,  which,  if  sustainable,  would 
render  that  inquiry  wholly  unavailing.  It  is  this  :  that  the  acts  of  congress 
have  given  to  the  registers  and  receivers  of  the  land-offices  the  power  of 
deciding  upon  claims  to  the  right  of  pre-emption  ;  that  upon  these  questions 
they  act  judicially  ;  that  no  appeal  having  been  given  from  their  decision,  it 
follows  as  a  consequence,  that  it  is  conclusive  and  irreversible.  This  prop- 
osition is  true,  in  relation  to  every  tribunal  acting  judicially,  whilst  acting 
within  the  sphere  of  its  jurisdiction,  where  no  appellate  tribunal  is  created  ; 
and  even  when  there  is  such  an  appellate  power,  the  judgment  is  conclusive, 
when  it  only  comes  collaterally  into  question,  so  long  as  it  is  unreversed. 
But  directly  the  reverse  of  this  is  true,  in  relation  to  the  judgment  of  any 
court  acting  beyond  the  pale  of  its  authority.  The  principle  upon  this  sub- 
ject is  concisely  and  accurately  stated  by  this  court  in  the  case  of  EUiott  v. 
Peirsol,  1  Pet.  340,  in  these  words  :  "  Where  a  court  has  jurisdiction,  it 
has  a  right  to  decide  every  question  which  occurs  in  the  cause  ;  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  until  reversed,  is  regarded 
as  binding  in  every  other  court.  But  if  it  act  without  authority,  its  judg- 
ments and  orders  are  regarded  as  nullities  ;  they  are  not  voidable,  but 
simply  void."  Now,  to  apply  this.  Even  assuming  that  the  decision  of  the 
register  and  receiver,  in  the  absence  of  fraud,  would  be  conclusive  as  to  the 
facts  of  the  applicant  then  being  in  possession,  and  his  cultivation  during 
the  preceding  year,  because  these  questions  are  directly  submitted  to  them  ; 
yet  if  they  undertake  to  grant  pre-emptions  in  lan^d  in  which  the  law  declares 
they  shall  not  be  granted,  then  they  are  acting  upon  a  subject-matter  clearly 
not  within  their  jurisdiction  ;  as  much  so  as  if  a  court,  whose  jurisdiction 
was  declared  not  to  extend  beyond  a  given  sum,  should  attempt  to  take  cog- 
nisance of  a  case  beyond  that  sum. 

We  now  return  to  the  inquiry,  whether  the  land  in  question  falls  within 
any  of  the  prohibitions  contained  in  the  act  of  congress.  Amongst  others, 
lands,  which  may  have  been  appropriated  for  any  purpose  ♦whatso-  r»K|o 
ever,  are  exempt  from  liability  to  the  right  of  pre-emption.  Now,  *■ 
that  the  land  in  question  has  been  appropriated,  in  point  of  fact,  there  can 
be  no  doubt,  for  the  case  agreed  slates  that  it  has  been  used  from  the  year 
1804,  until  and  after  the  institution  of  this  suit,  as  well  for  the  purpose  of  a 
military  post,  as  for  that  of  an  Indian  agency,  with  some  occasional  interrupt 
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tioD.  Now,  this  is  appropriation,  for  that  is  nothing  more  nor  less  than  set- 
ting apart  the  thing  for  some  particular  use.  But  it  is  said,  that  this  appro- 
priation must  be  made  by  authority  of  law.  We  think  that  the  appropriation 
in  this  case,  was  made  by  authority  of  law.  As  far  back  as  the  year  1798, 
see  act  of  May  3d,  of  that  year  (1  U.  S.  Stat.  664),  an  appropriation  was 
made  for  the  purpose,  amongst  other  things,  of  enabling  the  president  of  the 
United  States  to  erect  fortifications  in  such  place  or  places  as  the  public 
safety  should,  in  his  opinion,  require.  By  the  act  of  21st  of  April  1806  (2 
Ibid.  402),  the  president  was  authorized  to  establish  trading  houses  at  such 
posts  and  places,  on  the  frontiers,  or  in  the  Indian  country,  on  either  or  both 
sides  of  the  Mississippi  river,  as  he  should  judge  most  convenient  for  car- 
rying on  trade  with  the  Indians.  And  by  act  of  June  14th,  1809,  he  was 
authorized  to  erect  such  fortifications  as  might,  in  his  opinion,  he  necessary 
for  the  protection  of  the  northern  and  western  frontiers.  We  thus  see,  that 
the  establishing  trading  houses  with  the  Indian  tribes,  and  the  erection  of 
fortifications  in  the  west,  are  purposes  authorized  by  law  ;  and  that  they  were 
to  be  established  and  erected  by  the  president.  But  the  place  in  question 
is  one  at  which  a  trading  house  has  been  established,  and  a  fortification  or 
military  post  erected.  It  would  not  be  doubted,  we  suppose,  by  any  one, 
that  if  congress  had  by  law  directed  the  trading  house  to  be  established  and 
the  military  post  erected,  at  Fort  Dearborn,  by  name  ;  that  this  would  have 
been  by  authority  of  law.  But  instead  of  designating  the  place  themselves, 
they  left  it  to  the  discretion  of  the  president,  which  is  precisely  the  same 
thing  in  effect.  Here  then  is  an  appropriation,  not  only  for  one  but  for 
two  purposes,  of  the  same  place,  by  authority  of  law.  But  there  has  been 
a  third  appropriation  in  this  case,  by  authority  of  law.  Congress,  by  law, 
authorized  the  erection  of  a  lighthouse  at  the  mouth  of  Chicago  river,  which 
is  within  the  limits  of  the  land  in  question,  and  appropriated  f5000  for 
its  erection  ;  and  the  case  agreed  states,  that  the  lighthouse  was  built  on 
part  of  the  land  in  dispute,  before  the  1st  of  May  1834.  We  think,  then, 
that  there  has  been  an  appropriation,  not  only  in  fact  but  in  law. 

There  would  be  difficulty  in  deciding  to  what  extent  this  appropria- 
tion reached,  if  there  were  not  materials  furnished  by  the  record  which 
reduce  it  to  precision.  At  the  request  of  the  secretary  of  war,  the  com- 
missioner of  the  general  land-office,  in  1824,  colored  and  marked  upon  the 
map  this  very  section,  as  reserved  for  military  purposes,  and  directed  it  to  be 
reserved  from  sale  for  those  purposes.  We  consider  this,  too,  as  having 
been  done  by  authority  of  law ;  for  amongst  other  provisions  in  the 
^  ,  *act  of  1830,  all  hands  are  exempted  from  pre-emption,  which  are 
*  reserved  from  sale  by  order  of  the  president.  Now,  although  the 
immediate  agent,  in  requiring  this  reservation,  was  the  secretary  of  war, 
yet  we  feel  justified  in  presuming,  that  it  was  done  by  the  approbation  and 
direction  by  the  president.  The  president  speaks  and  acts  through  the 
heads  of  the  several  departments  in  relation  to  subjects  which  appertain  to 
their  respective  duties.  Both  military  posts  and  Indian  affairs,  including 
agencies,  belong  to  the  war  department.  Hence,  we  consider  the  act  of  the 
war  department,  in  requiring  this  reservation  to  be  made,  as  being  in  legal 
contemplation  the  act  of  the  president ;  and  consequently,  that  the  reserva 
tion  thus  made  was,  in  legal  effect,  a  reservation  made  by  order  of  the  pres- 
ident, within  the  terms  of  the  act  of  congress. 
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It  18  argued,  however,  that  by  the  4th  section  of  the  act  of  the  2eth  of 
Jane  1834,  the  president  was  authorized  to  cause  to  be  sold  all  the  lands  in 
the  north-east  district  of  the  state  of  Illinois,  embracing  the  land  in  ques- 
tion, with  certain  reservations  only,  within  which  it  is  contended,  that  the 
land  in  question  is  not  included  ;  that  a  proclamation  was  issued,  directing 
various  lands  in  said  district  to  be  sold,  and  that  amongst  the  lands  so  pro- 
claimed, was  the  land  in  question,  unless  excepted  by  the  following  excep- 
tion "  the  lands  reserved  by  law  for  the  use  of  schools,  and  for  other  purposes, 
will  be  excluded  from  the  sale."  And  that  an  extended  plat  was  forwarded 
from  the  general  land-office,  marking  and  coloring  certain  lands  to  be  re- 
served from  sale ;  but  that  the  land  in  question  was  not  marked  or  colored, 
to  be  reserved  from  sale. 

In  the  first  place,  we  remark,  that  we  do  not  consider  this  law  as  apply- 
ing  at  all  to  the  case.  That  has  relation  to  a  sale  of  lands,  in  the  manner 
prescribed  by  general  law,  at  public  auction,  whilst  the  claim  to  the  land  in 
question  is  founded  on  the  right  of  pre-emption,  and  governed  by  different 
laws.  The  very  act  of  19th  of  June  1834,  under  which  this  claim  is  made, 
was  passed  but  one  week  before  the  one  of  which  we  are  now  speaking, 
thus  showing  that  the  provisions  of  the  one  were  not  intended  to  have  any 
effect  upon  the  subject-matter  on  which  the  other  operated.  But  we  go 
further,  and  say,  that  whensoever  a  tract  of  land  shall  have  been  once 
legally  appropriated  to  any  purpose,  from  that  moment,  the  land  thus 
appropriated  becomes  severed  from  the  mass  of  public  lands ;  and  that 
no  subsequent  law,  or  proclamation,  or  sale,  would  be  construed  to  embrace 
it,  or  to  operate  upon  it ;  although  no  reservation  were  made  of  it. 

The  very  act  which  we  are  now  considering  will  furnish  an  illustration 
of  this  proposition.  Thus,  in  that  act,  there  is  expressly  reserved  from 
sale  the  land,  within  that  district,  which  had  been  granted  to  individuals, 
and  the  state  of  Illinois.  Now,  suppose,  this  reservation  had  not  been 
made,  either  in  the  law,  proclamation  or  sale,  could  it  be  conceived,  that  if 
that  land  were  sold  at  auction,  the  title  of  the  purchaser  would  avail  against 
the  individuals  or  state  to  whom  the  previous  grants  had  been  made  ?  If,  as 
we  suppose,  this  *question  must  be  answered  in  the  negative,  the  same  r,,. . , 
principle  will  apply  to  any  land  which,  by  authority  of  law,  shall  L 
have  been  severed  from  the  general  mass.  Let  us  for  a  moment  consider, 
to  what  results  a  contrary  doctrine  would  lead  ;  and  the  case  before  us  will 
furnish  a  very  striking  illustration  of  them.  If  the  party  claiming  the 
pre-emption  right  here,  were  to  succeed,  together  with  the  land,  he  would 
recover  all  the  improvements  made  upon  it  at  the  public  expense.  The 
lighthouse  and  improvements  alone,  it  seems,  by  reference  to  the  act  mak- 
ing an  appropriation  for  its  erection,  cost  |5000.  How  much  was  expended 
in  the  buildings  at  the  military  post,  we  have  no  means  of  knowing,  but 
probably  a  considerably  larger  sum.  Thus,  besides  the  land  purchased  for 
the  sum  of  $04.61,  he  would  recover  property,  and  that  too  property 
necessary  for  the  military  defence  and  commerce  of  the  country,  which 
cost  the  United  States  many  thousands  of  dollars ;  and  if  there  had  been 
expended  upon  it  as  many  hundreds  of  thousands,  as  there  have  been 
thousands,  the  same  result  would  follow.  A  principle  leading  to  such 
startling  consequences  cannot,  in  our  opinion,  be  a  sound  one.  The  right 
of   pre-emption  was  a  bounty  extended  to  settlers  and  occupants  of  the 
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public  domain.  We  cannot  suppose,  that  this  bounty  was  designed  to 
be  extended,  at  the  sacrifice  of  public  establishments,  or  great  public  inter- 
ests. When  the  act  of  1830  was  passed,  congress  must  have  known  of 
the  authority  which  had,  by  former  laws,  been  given  to  the  president,  to 
establish  trading  houses  and  military  posts.  They  must  have  known,  for 
it  was  part  of  the  public  history  of  the  country,  that  a  military  post  had 
been  long  established  at  Fort  Dearborn  ;  and  was  at  the  date  of  the  law,  oc- 
cupied as  such,  by  the  troops  of  the  United  States.  They  seem,  therefore, 
to  have  been  studious  to  use  language  of  so  comprehensive  a  kind,  in  the 
exemption  from  the  right  of  pre-emption,  as  to  embrace  every  description 
of  reservation  and  appropriation  which  had  been  previously  made  for  pub- 
lic purposes.  We  have  already  said,  that  we  think  the  language  in  which 
these  exemptions  are  expressed  is  comprehensive  enough  to  embrace  the 
present  case,  so  as  to  place  it  beyond  the  reach  of  the  right  of  pre-emption. 
It  is  further  argued,  that  this  case  is  embraced  by  the  second  section  of 
the  act  of  July  2d,  1836,  entitled,  "  an  act  to  confirm  the  sales  of  public 
lands,  in  certain  cases."  That  section  is  in  these  words  :  "And  be  it  further 
enacted,  that  in  all  cases  where  an  entry  has  been  made  under  the  pre- 
emption laws,  pursuant  to  instructions  sent  to  the  register  and  receiver, 
from  the  treasury  department,  and  the  proceedings  have  been,  in  all  other 
respects,  fair  and  regular,  such  entries  and  sales  are  hereby  confirmed  ;  and 
patents  should  be  issued  thereon,  as  in  other  cases."  Now,  the  first  remark 
we  make  upon  this  act  is,  that  when  the  previous  law  had  totally  exempted 
certain  lands  from  the  right  of  pre-emption,  if  there  were  nothing  else  in 
the  case,  it  would  be  a  very  strong,  not  to  say  strained,  construction  of  this 
section,  to  hold  that  congress  meant  thereby,  by  implication,  to  repeal  the 
♦filfil  ^o"^®**^*^  ^^  80  important  a  provision.  But  we  are  ^satisfied,  that 
^  there  were  other  cases  to  which  it  was  intended  to  apply  ;  where  the 
instructions  from  the  treasuary  department  assumed,  to  say  the  least,  a 
doubtful,  if  not  an  illegal,  power.  As,  for  example,  the  instructions  of  die 
1th  February  and  17th  October  1831,  by  which  entries  were  allowed  to  be 
made  and  certificates  issued  under  the  act  1830  ;  which  was  only  in  force 
for  one  year  from  its  passage  ;  after  the  expiration  of  the  year,  where  the 
persons  claiming  had  been  deprived  of  the  benefits  of  the  act  of  1830,  by 
reason  of  the  township  plats  not  having  been  furnished  by  the  surveyor- 
general,  and  where,  nevertheless,  proofs  of  the  claim  had  been  filed  before 
the  expiration  of  the  year.  To  this  case,  and  others  similarly  situated,  the 
law  may  well  apply  ;  because,  without  affecting  the  general  principles  of 
the  system,  they  present  instances  in  which  innocent  parties  would  have 
been  injured  by  the  acts  or  omissions  of  public  officers,  or  by  some  other 
cause,  as  to  which  no  fault  was  imputable  to  them.  But  further,  the  entries 
to  be  saved  by  this  section  must  have  been  pursuant  to  instructions  sent  to 
the  register  and  receiver  from  the  treasury  department.  Now,  it  not  only 
is  not  shown,  that  any  instructions  were  so  sent,  which  would  authorize  this 
pre-emption ;  but,  on  the  contrary,  the  agreed  case  shows  that  the  register 
and  receiver  at  the  Palestine  land-office  rejected  it  in  1831  ;  that  the  c5m- 
missioner  of  the  general  land-office,  in  the  same  year,  in  answer  to  a  lettei 
of  Beanbean,  complaining  of  that  rejection,  informed  him  that  the  land  was 
reserved  for  military  purposes  ;  and  that  in  July  1834,  after  the  pre-emption 
law  of  that  year,  he  applied  to  the  register  and  receiver  of  the  Danville 
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land-office  to  prove  a  pre-emption  to  the  same  land,  who  also  rejected  tin) 
application,  and  again  informed  him,  that  it  was  reserved  for  military  pur- 
poses. Finally,  by  the  express  terms  of  this  section,  entries  under  the  pre- 
emption laws,  to  be  protected  by  it,  must  be,  in  all  other  respects,  fair  and 
regular.  Now,  as  the  patents  were  to  be  issued  by  the  commissioner  of  the 
general  land-office,  and  as  they  were  only  to  issue  where  the  proceedings 
were  fair  and  regular,  that  officer  must,  of  necessity,  be  the  judge  of  that 
fairness  and  regularity.  But  as  he  refused  to  issue  the  patent,  we  know  not 
whether  he  considered  the  proceedings  in  this  case  as  being  fair  and  regular. 
If  they  were  not  so,  then  they  were  not  confirmed.  We  think,  therefore, 
that  the  claimant  can  derive  no  aid  from  the  act  of  1830.  Our  conclusion, 
then,  in  relation  to  the  first  question  is,  that  under  the  facts  of  the  case, 
and  the  law  applying  to  them,  Beaubean  acquired  no  title  whatsoever  to 
the  land  in  question. 

This  being  the  case,  it  would  not  be  absolutely  necessary  to  decide  the 
second  question  ;  but  as  it  arises  in  the  case,  and  has  been  fully  argued,  we 
will  bestow  upon  it  a  very  brief  examination.  That  question  is,  whether,  if 
he  had  acquired  any  title  at  all,  it  was  such  an  one  as  would  enable  the 
lessor  of  the  plaintiff  below  to  recover  in  this  action  ?  Wilcox,  the  defend- 
ant in  the  original  suit,  did  not  claim,  or  pretend  to  set  up,  any  right  or 
title  in  himself.  He  held  possession  as  an  officer  of  the  United  States  ;  and 
for  them,  and  under  *their  orders.  This  being  the  state  of  the  case,  r«g,g 
the  question  which  we  are  now  examining  is  really  this,  whether  a  ^ 
person  holding  a  register's  certificate,  without  a  patent,  can  recover  the 
land,  as  against  the  United  States. 

We  think  it  unnecessary  to  go  into  a  detailed  examination  of  the  various 
acts  of  congress,  for  the  purpose  of  showing  what  we  consider  to  be  true, 
in  regard  to  the  public  lands,  that  with  the  exception  of  a  few  cases,  noth- 
ing but  a  patent  paHses  a  perfect  and  couMummate  title.  One  class  of  cases 
to  be  excepted  is,  where  an  act  of  congress  grants  land,  as  is  sometimes 
done,  in  words  of  present  grant.  But  we  need  not  go  mto  these  exceptions. 
The  general  rule  is  what  we  have  stated  ;  and  it  applies  as  well  to  pre- 
emptions as  to  other  purchases  of  public  lands.  Thus,  it  will  appear  by 
the  very  act  of  1830  which  we  have  been  examining,  that  patents  are  to 
issue  in  pre-emption  cases.  This,  then,  being  the  case,  and  this  suit  having 
been  in  effect  against  the  United  States ;  to  hold  that  the  party  could 
recover  as  against  them,  would  be  to  hold,  that  a  party  having  an  inchoate 
and  imperfect  title  could  recover  against  the  one  in  whom  resided  the  per- 
fect title.  This,  as  a  general  proposition  of  law,  unquestionably,  cannot  be 
maintained. 

But  it  is  argued,  that  a  law  of  the  state  of  Illinois  declares,  that  a  register's 
certificate  shall  be  deemed  evidence  of  title  in  the  party,  sufficient  to  recover 
possession  of  the  lands  described  in  such  certificate,  in  any  action  of  eject- 
ment or  forcible  entry  and  detainer ;  but  the  same  law  declares,  that  this 
shall  be  the  case,  unless  a  better  legal  and  paramount  title  be  exhibited  for 
the  same.  Upon  the  construction  of  the  law  itself,  it  would  not  apply  to 
this  case,  because  the  United  States,  not  having  parted  with  a  consummate 
legal  title,  by  issuing  a  patent,  a  better  legal  and  paramount  title  was  exhib- 
ited for  the  same.  Where  that  was  not  the  case,  but  the  suit  should  be 
against  any  person  not  having  the  right  of  possession,  or  against  a  tres* 
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passer,  these  are  the  kinds  of  cases  in  which  it  would  seem  to  us,  by  the 
proper  constraction  of  the  act,  that  it  was  intended  to  operate. 

A  much  stronger  ground,  however,  has  been  taken  in  argument.  It  has 
been  said,  that  the  state  of  Illinois  has  a  right  to  declare  by  law,  that  a  title 
derived  from  the  United  States,  which,  by  their  laws,  is  only  inchoate  and 
imperfect,  shall  be  deemed  as  perfect  a  title  as  if  a  patent  had  issued  from 
the  United  States  ;  and  the  construction  of  her  own  courts  seems  to  give 
that  effect  to  her  statute.  That  state  has  an  undoubted  right  to  legislate 
as  she  may  please,  in  regard  to  the  remedies  to  be  prosecuted  in  her  courts, 
and  to  regulate  the  disposition  of  the  property  of  her  citizens,  by  descent, 
devise  or  alienation.  But  the  property  in  question  was  a  part  of  the  public 
domain  of  the  United  States  ;  congress  is  invested  by  the  constitution  with 
the  power  of  disposing  of,  and  making  needful  rules  and  regulations  respect- 
ing it.  Congress  has  declared,  as  we  have  said,  by  its  legislation,  that  in 
such  a  case  as  this,  a  patent  is  necessary  to  complete  the  title.  But  in  this 
case,  no  patent  has  issued  ;  and  therefore,  by  the  laws  of  the  United  States  the 
*5i'7l  ^^^^^  ^^^^^  ^^^  °^^  passed,  *but  remains  in  the  United  States.  Now, 
^  if  it  were  competent  for  a  state  legislature  to  say,  that  notwith- 
standing this,  the  title  shall  be  deemed  to  have  passed  ;  the  effect  of 
this  would  be,  not  that  congress  had  the  power  of  disposing  of  the  public 
land,  and  prescribing  the  rules  and  regulations  concerning  that  disposition, 
but  that  Illinois  possessed  it.  That  would  be  to  make  the  laws  of  Illinois 
paramount  to  those  of  congress,  in  relation  to  a  subject  confided  by  the 
constitution  to  congress  only.  And  the  practical  result  in  this  very  case 
would  be,  by  force  of  state  legislation,  to  take  from  the  United  States  their 
own  land,  against  their  own  will,  and  against  their  own  laws.  We  hold  the 
true  principle  to  be  this,  that  whenever  the  question  in  any  court,  state  or 
federal,  is,  whether  a  title  to  land  which  had  once  been  the  propei-ty  of  the 
United  States  has  passed,  that  question  must  be  resolved  by  the  laws  of 
the  United  States  ;  but  that  whenever,  according  to  those  laws,  the  title 
shall  have  passed,  then  that  property,  like  all  other  property  in  the  state,  is 
subject  to  the  state  legislation  ;  so  far  as  that  legislation  is  consistent  with 
the  admission  that  the  title  passed  and  vested  according  to  the  laws  of  the 
United  States. 

It  was  urged  at  the  bar,  that  the  case  of  Hoss  v.  Barland,  in  this  court, 
1  Pet.  056,  sustained  the  ground  taken  as  to  the  obligatory  force  of  the  law 
of  Illinois.  A  very  brief  examination  of  that  case  will  show,  that  it  falls 
greatly  short  of  what  it  is  supposed  to  decide.  That  was  a  conflict  between 
two  patentees,  both  claiming  under  the  United  States.  The  elder  patent 
was  founded  upon  a  certificate  of  the  register  of  the  land-ofiice  west  of 
Pearl  river.  The  junior  patent  was  issued  on  a  certificate  of  the  board  of 
commissioners  west  of  Pearl  river.  The  court  below  instructed  the  jury,  - 
that  the  junior  patent  of  the  plaintiff  in  ejectment,  emanating  upon  a  certi- 
ficate for  a  donation  claim,  prior  in  date  to  the  patent  under  which  the 
defendant  claimed,  would  overreach  the  elder  patent  of  the  defendant, 
and  in  point  of  law,  prevail  against  it.  It  appears,  that  by  the  mode  of 
proceeding  in  Mississippi,  they  look  beyond  the  grant.  This  court,  remark- 
ing upon  that,  said,  that  in  so  doing,  and  in  applying  their  peculiar  mode  of 
proceeding  to  titles  derived  though  and  under  the  laws  of  the  United  States, 
they  violated  no  provisions  of  any  statute  of  the  United  States.  But  the 
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oonrt  then  proceeded  to  say  :  ^'The  important  question  in  the  case  is  this  : 
in  applying  its  own  principles  and  practice  in  the  action  of  ejectment,  as 
might  well  be  done  in  this  case,  has  the  court  misconstrued  the  act  of  con- 
gress, in  deciding  that  the  grant  of  the  plaintiff,  emanating  upon  the  dona- 
tion certificate  of  the  board  of  commissioners  west  of  Pearl  river,  set  forth 
in  the  record,  would  overreach  the  defendant's  grant,  and  should  prevail 
against  it  in  the  action  of  ejectment."  They  then  proceed  to  examine  the 
various  acts  of  congress  upon  the  subject ;  declare  their  opinion  to  be,  that 
the  determination  of  the  commissioners  was  final ;  and  come  to  the  conclu- 
sion, that  the  supreme  court  of  Mississippi  had  *not  misconstrued  the  ^^ 
acts  of  congress,  from  which  the  rights  of  the  parties  were  derived  ;  ^ 
and  consequently,  affirmed  the  judgment.  Thus,  it  will  appear,  that  in  that 
case,  whilst  the  form  and  mode  of  proceeding  by  the  law  of  Mississippi 
were  recognised,  yet  the  rights  of  the  parties  depended  exclusively  upon 
the  construction  of  acts  of  congress  ;  and  that  this  court  thought  that  the 
court  below  had  construed  them  correctly.  This  case,  then,  affords  no 
countenance  whatever  to  the  argument  founded  upon  it. 

Upon  the  whole,  we  are  of  opinion,  that  the  judgment  of  the  supreme 
court  of  Illinois  is  erroneous  :  it  is,  therefore,  reversed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
supreme  court  of  the  state  of  Illinois,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  supreme  court  in  this  cause  be  and  the  same  is  hereby 
reversed  and  annulled,  with  costs  ;  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  supreme  court,  that  such  further  proceedings 
may  be  had  therein,  in  conformity  to  the  opinion  and  judgment  of  this  court, 
and  as  to  law  and  justice  may  appertain. 


*Bank  of  Augusta,  Plaintiffs  in  error,  v,  Joseph  B.  Eable,     [*619 
Defendant  in  error. 

Baitk  of  the  UNriED  States,  Plaintiffs  in  error,  v.  William  D.  Pbim- 
R08B,  Defendant  in  error. 

New  Obleans  and  Cabrollton  Railroad  Company,  Plaintiffs  in  error, 
V.  Joseph  B.  Earle,  Defendant  in  error. 

Powers  of  corporations  of  other  states. 

An  action  was  instituted  in  the  circuit  court  of  the  United  States  for  the  district  of  Alabama,  by 
the  Banlc  of  Augusta,  Georgia,  against  the  defendant,  a  citizen  of  Alabama,  on  a  bill  of 
exchange  drawn  at  Mobile,  Alabama,  on  New  York,  which  had  been  protested  for  non-pay- 
ment, and  returned  to  Mobile;  the  bill  was  made  and  indorsed  for  the  purpose  of  being  dis- 
counted by  the  agent  of  the  banic,  who  had  funds  in  his  hands  belonging  to  the  plaintiffs,  for 
the  purpose  of  purchasing  bills  of  exchange,  which  funds  were  derived  from  bills  and  notes 
discounted  by  the  bank,  in  Georgia ;  the  bill  was  discounted  by  the  agent  of  the  bank,  in 
Mobile,  for  the  benefit  of  the  bank,  with  their  funds,  to  remit  the  said  funds  to  the  bank. 
The  defendant  defended  the  suit,  on  the  facts ;  the  Bank  of  Augusta  was  a  corporation  incor- 
porated by  an  act  of  the  legislature  of  Gcor;;la,  and  had  power  such  as  is  usually  conferred  on 
banking  institutions,  as  to  purchni«c  billA  of  exchange,  &c.  The  circuit  court  held,  that  the 
plaintiffs  could  not  recover  on  the  bills  of  exchange,  and  that  the  purchase  of  the  bills,  by  the 
agent  of  the  plaintiffs,  were  prohibited  by  the  laws  of  Alabama,  and  gave  judgment  for  the 
defendant 
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In  the  case  of  the  Bank  of  the  United  States  of  Pennsylvania  v.  Primrose,  the  plaintiffs,  a  cor- 
poration by  Tiitue  of  a  law  of  the  state  of  Pennsylvania,  authorized  by  its  charter  to  sue  and 
be  sued  in  the  name  of  the  corporation,  and  to  deal  in  bills  of  exchange,  and  composed  of 
dtizens  of  Pennsylvania,  and  of  states  of  the  United  States,  other  than  the  state  of  Ala- 
bama, the  agent  of  the  bank,  resident  of  Mobile,  and  in  possession  of  lands  belonging  to  the 
bank,  and  intrusted  with  them  for  the  sole  purpose  of  purchasing  bills  of  exchange  ;  purchased 
a  bill  of  exchange,  and  paid  for  the  same  in  notes  of  the  branch  of  the  bank  of  Alabama,  nt 
Mobile ;  the  bill  was  protested  for  non-payment,  and  a  suit  was  instituted  in  the  circuit  court 
against  the  payee,  the  indorser  of  the  bill.  The  question  for  the  opinion  of  the  circuit 
court  was,  whether  the  purchase  of  the  bill  of  exchange,  by  the  bank  of  the  United  States,  was 
a  valid  contract,  under  the  laws  of  Alabama ;  the  circuit  court  decided  that  the  contract  was 
void,  and  gave  judgment  for  the  defendant. 

The  case  of  the  New  Orleans  and  Carroll  ton  Railroad  Company  v.  Joseph  B.  Earle,  was  similar  to 
that  of  the  Bank  of  Augusta  v,  Joseph  B.  Earle.  The  supreme  court  reversed  the  judgment 
of  the  circuit  court  in  the  three  cases  ;  and  held  the  contracts  for  the  purchase  of  the  billti 
valid ;  and  that  the  plaintiffs  acquired  a  legal  title  to  the  bills,  by  the  purchase. 

In  the  case  of  the  bank  of  the  United  States  v.  Deveaux,  the  supreme  court  decided,  that  in  a 
question  of  jurisdiction,  they  might  look  to  the  character  of  the  persons  composing  a  corpora- 
tion ;  and  if  it  appeared,  that  they  were  citizens  of  another  state,  and  the  fact  was  set  forth 
by  proper  averments,  the  corporation  might  sue  in  its  corporate  name  in  the  courts  of  the 
United  States ;  but  in  that  case,  the  oourt  confined  its  decision,  in  express  terms,  to  a  ques- 
tion of  jurisdiction;  to  a  right  to  sue;  and  evidently  went,  even  so  far,  with  some  hesitation, 
The  propriety  of  that  decision  is  fully  assented  to,  and  it  has  ever  since  been  recognised  as 
authority  in  this  court ;  but  the  principle  has  never  been  extended  any  further  tnan  it  was 
carried  in  that  Ciise ;  and  has  never  been  supposed  to  extend  to  contracts  made  by  a  corpora- 
tion, especially  in  another  sovereignty. 

The  nature  and  character  of  a.  corporation  created  by  statute,  and  the  extent  of  the  powers 
which  it  may  lawfully  exercise,  have  upon  several  occasions  been  under  consideration  in  this 
court.  The  cases  of  Head  v.  Providence  Insurance  Company,  2  Cranch  167  ;  and  Dartmouth 
College  V.  Woodward,  4  Wheat.  686,  cited. 

Whenever  a  corporation  makes  a  contract,  it  is  the  contract  of  the  legal  entity — of  the  artificial 
being  created  by  the  charter — and  not  the  contract  of  the  individual  members ;  the  only  rights 
it  can  claim  are  the  rights  which  are  given  to  it  in  that  character,  and  not  the  rights  which 
belong  to  its  members  as  citizens  of  a  state. 

*6201  *^^  ™^^  ^  safely  as.sumed,  that  a  corporation  can  make  no  contracts,  and  do  no  acts, 
-'  either  within  or  without  the  state  which  creates  It,  except  such  as  are  authorized  by 
its  charter ;  and  those  acts  must  also  be  done  by  such  officers  or  agents,  and  in  such  manner 
as  the  charter  authorizes;  and,  if  the  law  creating  a  corporation  does  not,  by  the  true  con- 
struction of  the  words  used  in  the  charter,  give  it  the  right  to  exercise  its  powers  beyond  the 
limits  of  the  state,  all  contracts  made  by  it  in  other  states  would  be  void.  * 

It  is  very  true,  that  a  corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the  sover- 
eignty by  which  it  is  created  ;  it  exists  only  in  contemplation  of  law,  and  by  force  of  the  law  ; 
and  where  that  law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no 
existence  ;  it  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sovereignty. 
But  although  it  must  live  and  have  its  being  in  that  state  only,  yet  it  does  not  by  any  means 
follow,  that  its  existence  there  will  not  be  recognised  in  other  places ;  and  its  residence  in  one 
state  creates  no  insuperable  objection  to  its  power  of  contracting  in  another ;  it  is,  indeed,  a 
mere  artificial  being,  invisible  and  intangible ;  yet  it  is  a  person,  for  certain  purposes,  in  con- 
templation of  law  ;  and  has  been  recognised  as  such  by  the  decisions  of  this  court.  It  is  suf- 
ficient, that  its  existence  as  an  artificial  person,  in  the  state  of  its  creation,  is  acknowledged  and 

>  A  corporation  is  an  artificial  being,  exist-  Erie  and  North-east  Railroad  Co.,  27  Penn.  St. 

ing  only  in  contemplation  of  law ;  and  being  a  889 ;  Diligent  Fire  Co.  v.  Commonwealth,  76 

mere  creation  of  law,  it  possesses  only  those  Id.  291 ;  Bank  of  Kentucky  o.  Schuylkill  Bank, 

properties  which   the  charter  of  its  creation  1  Pars.  291.  But,  unless  restrained  by  law,  every 

confers  upon  it,  either  expressly,  or  as  inci-  corporation  has  the  incidental  power  to  make 

dent  to  its  very  existence.     Runyan  v.  Coster,  any  contract  necessary  to  advance  the  objects 

14  Pet.  122;  Perrine  v.  Chesapeake  and  Dela-  for   which  it  was  created.     Legrand  v.  Man. 

ware  Canal  Co.,  9  How.  172 ;  Commonwealth  v.  hattan  Mercantile  Association,  80  N.  Y.  688. 
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recognised  bj  the  law  of  the  nation  where  the  dealing  takes  place ;  and  that  it  is  permitted  by 
the  laws  of  that  place,  to  exercise  there  the  powers  with  which  it  is  endowed.  * 

Courts  of  justice  have  always  expounded  and  executed  contracts  made  in  a  foreign  country 
according  to  the  laws  of  the  place  in  which  they  were  made ;  provided  that  law  was  not 
repugnant  to  the  laws  or  policy  of  their  own  country.  The  comity  thus  extended  to  other 
nations  is  no  impeachment  of  sovereignty  ;  it  is  the  voluntary  act  of  the  nation  by  which  it 
is  offered ;  and  is  inadmissible,  when  contrary  to  its  policy,  or  prejudicial  to  its  interests ;  but 
it  contributes  so  largely  to  promote  justice  between  individuals,  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong,  that  courts  of  justice  have  con- 
tinually acted  upon  it,  as  a  part  of  the  voluntary  law  of  nations. 

The  court  can  perceive  no  sufficient  reason  for  excluding  from  the  protection  of  the  law,  the 
contracts  of  foreign  corporations,  when  they  are  not  contrary  to  the  known  policy  of  the  state, 
nor  injurious  to  its  interests ;  it  is  nothing  more  than  the  admission  of  the  existence  of  an  arti- 
ficial person,  created  by  the  law  of  another  state,  and  clothed  with  the  power  of  making  cer- 
tain contracts ;  it  is  but  the  usual  comity  of  recognising  the  law  of  another  state. 

The  states  of  the  Union  are  sovereign  states ;  and  the  history  of  the  past,  and  the  events  which 
are  daily  occurring,  furnish  the  strongest  evidence  that  they  have  adopted  towards  each  other 
the  laws  of  comity  in  their  fullest  extent. 

In  the  legislation  of  congress,  where  the  states  and  the  people  of  the  several  state  are  all  repre- 
sented, we  find  proof  of  the  general  understanding  in  the  United  Slates,  that,  by  the  law 
of  comity  among  the  states,  corporations  chartered  by  one,  are  permitted  to  make  contracts 
in  the  others. 

It  is  well  settled,  that  by  the  law  of  comity  among  nations,  a  corporation  created  by  one  sover- 
eignty is  permitted  to  make  contracts  in  another,  and  to  sue  in  its  courts  ;  and  that  the  same 
law  of  comity  prevails  among  the  several  sovereignties  of  this  Union.  The  public,  and  well- 
known  and  long-continued  usages  of  trade,  the  general  acquiescence  of  the  states  ;  the  partic- 
ular legislation  of  some  of  them,  as  well  as  the  legislation  of  congress  ;  all  concur  in  proving 
the  truth  of  this  proposition.' 


^  Reaffirmed  in  Tqmbigbce  Railroad  Co.  v. 
Kneeland,  4  How.  16.  A  corporation  has 
power  to  make  a  contract  outside  the  jurisdic- 
tion of  the  state  by  which  it  was  created,  un- 
less expressly  restrained  by  its  charter  or  by 
the  lex  loci  contract&s.  New  Torlk  Floating 
Derrick  Co.  v.  New  Jersey  Oil  Co.,  8  Duer 
648  ;  Bank  of  Columbus  v.  Black,  1  Bl.  C.  C. 
426.  Corporations  are  the  creatures  of  the 
local  law  ;  they  have  no  powers  out  of  the  state 
of  their  creation,  except  such  as  are  conceded 
to  them  by  the  lex  loci.  Paul  v.  Virginia,  8 
WhII.  168 ;  Ducat  v.  Chicago,  10  Id.  410;  Liv- 
erpool Ins.  Co.  V.  Massachusetts,  Id.  566.  A 
Kiate  allowing  a  foreign  corporation  to  do  busi. 
ness  within  its  limits,  may  impose  such  reason- 
able conditions  as  it  thinks  fit.  Lamb  v.  Lamb,  6 
Biss.  420 ;  St.  Louis  v.  Ferry  Co. ,  1 1  Wall.  429 ; 
Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  640. 
But  such  conditions  must  not  be  repugnant  to 
the  constitution  and  laws  of  the  United  States 
nor  inconsistent  with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  authority  of 
each  state  from  encroachment  by  all  others,  or 
that  principle  of  natural  justice  whtch  forbids 
condemnation  without  opportunity  for  defence. 
La  FayeUe  Ins.  Co.  v.  French,  18  How.  407. 
And  therefore,  a  condition  that  no  such  com- 
pany shall  remove  a  suit  against  it  into  a  fede- 
ral court,  is  illegal  and  void.  Insurance  Co.  v. 
Horse,  20  Wall.  446  ;  Doyle  v.  ContinenUl  Ins. 
Co.,  M  U.  &  6M ;  Railroad  Co.  v.  Kurtz,  104 


Id.  10.  But  wherever  a  corporation  goes  for 
business,  it  carries  with  it  its  charter,  as  that 
is  the  law  of  its  existence.  Relfe  v.  Rundle, 
108  Id.  226.  And  such  being  the  law,  it  fol- 
lows, that  whoever  deals  with  a  foreign  corpo- 
ration impliedly  subjects  himself  to  such  laws 
of  the  foreign  government,  affecting  the  powers 
and  obligations  of  the  corporation  with  which 
be  voluntarily  contracts,  as  the  known  and  es- 
tablished policy  of  that  government  authorizes. 
To  all  intents  and  purposes,  he  submits  his 
contract  with  the  corporations  to  such  a  policy 
of  the  foreign  government,  and  whatever  is 
done  by  that  government,  in  furtherance  of 
that  policy,  which  binds  those  in  like  situation 
with  himself,  who  are  subjects  of  the  govern- 
ment, in  respect  to  the  operation  and  effect  of 
those  contracts  with  the  corporation,  will  nec- 
essarily bind  him.  He  is  conclusively  presumed 
to  have  contracted  with  a  view  to  such  laws  of 
that  government,  because  the  corporation  must, 
of  necessity,  be  controlled  by  them,  and  it  has 
no  power  to  contract  with  a  view  to  any  other 
laws  with  which  they  are  not  in  entire  harmony. 
It  follows,  therefore,  that  anything  done  at  the 
legal  home  of  the  corporation,  under  the  author- 
ity of  such  laws,  which  discharges  it  from  liabil- 
ity there,  discharges  it  everywhere.  Canada 
Southern  Railroad  Co.  v.  Gebhard,  109  U.  & 
637-8. 

'  Tlie  clause  of  the  constitution  which  de- 
clarea  that  the  citizens  of  each  state  shall  be 
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Franchises  are  special  privileges  conferred  by  government  upon  individuals,  and  which  do  not 
belong  to  the  citizens  of  the  country  generally,  of  common  right ;  it  is  essential  to  the  charac- 
ter of  a  franchise,  that  it  should  be  a  grant  from  the  sovereign  authority  ;  and  in  this  coun- 
try, no  franchise  can  be  held,  which  is  not  derived  from  a  law  of  the  state. 

The  comity  of  suit  brings  with  it  the  comity  of  contract ,  and  where  the  one  is  expressly  adopted 
by  the  courts,  the  other  must  also  be  presumed,  according  to  the  usages  of  nations,  unless  the 
contrary  can  be  shown. 

The  state  of  Alabama  has  not  merely  acquiesced  by  silence,  but  her  judicial  tribunals  have 
declared  the  adoption  of  the  law  of  international  comity,  in  the  case  of  a  suit. 

The  state  of  Alabama  never  intended,  by  its  constitution,  to  interfere  with  the  right  of  selling 
or  purchasing  bills  of  exchange. 

When  the  policy  of  a  state  is  manifest,  the  courts  of  the  United  States  would  be  bound  to  notice 
it,  as  a  part  of  its  code  of  laws  ;  and  to  declare  all  contracts  in  the  state,  repui^nant  to  it,  to 
be  illegal  and  void. 

♦5211  *Error  to  the  Circuit  Court  for  the  Southern  District  of  Ala- 
-*  bama.  These  cases  were  brought  from  the  circuit  court  of  the  south- 
em  district  of  Alabama,  by  the  plaintiffs  in  each  case,  by  writs  of  eiTor. 
The  cases  of  the  Bank  of  Augusta  v.  Joseph  B.  Earle,  and  of  the  Bank  of 
the  United  States  v.  William  D.  Primrose,  were  argued  by  counsel.  The 
case  of  the  New  Orleans  and  Carrollton  Railroad  Company  was  submitted 
by  Mr.  Ogden,  on  the  argument  in  the  other  causes. 

In  the  case  of  the  Bank  of  Augusta  v,  Joseph  B.  Earle,  the  facts  were 
the  following  :  The  Bank  of  Augusta,  incorporated  by  the  legislature  of 
the  state  of  Georgia,  instituted  in  the  circuit  court  for  the  southern  district 
of  Alabama,  in  March  1837,  an  action  against  Joseph  B.  Earle,  a  citizen  of 
the  state  of  Alabama,  on  a  bill  of  exchange,  dated  at  Mobile,  November  dd, 
1836,  drawn  at  sixty  days  sight,  by  Fuller,  Gardner  &  Co.,  on  C.  B.  Burland 
&  Co.,  of  New  York,  in  favor  of  Joseph  B.  Earle,  and  by  him  indorsed,  for 
$6000.  The  bill  was  accepted  by  the  drawees,  but  was  afterwards  protested 
for  non-payment ;  and  was  returned  with  protest  to  the  plaintiffs.  The  fol- 
lowing facts  were  agreed  upon  by  the  counsel  for  the  plaintiffs  and  the 
defendant ;  and  were  submitted  to  the  circuit  court : 

"  The  defendant  defends  this  action  upon  the  following  facts  that  are 
admitted  by  the  plaintiffs  :  that  plaintiffs  are  a  corporation,  incorporated  by 
an  act  of  the  legislature  of  the  state  of  Georgia,  and  have  powers  usually  con- 
ferred upon  banking  institutions,  such  as  to  purchase  bills  of  exchange,  &c. 
That  the  bill  sued  on  was  made  and  indorsed  for  the  purpose  of  being  dis- 
counted, by  Thomas  McGran,  the  agent  of  said  bank,  who  had  funds  of  the 
plaintiffs  in  his  hands,  for  the  purpose  of  purchasing  bills,  which  funds 
were  derived  from  bills  and  notes,  discounted  in  Georgia  by  said  plaintiffs, 
and  payable  in  Mobile,  and  the  said  McGran,  agent  as  aforesaid,  did  so  dis- 
count and  purchase  the  said  bill  sued  on,  in  the  city  of  Mobile,  state  afore- 
said, for  the  benefit  of  said  bank,  and  with  their  funds  ;  and  to  remit  said 
funds  to  the  said  plaintiffs.  If  the  court  shall  say  that  the  facts  constitute 
a  defence  to  this  action,  judgment  will  be  given  for  the  defendant,  other- 
wise for  plaintiffs,  for  the  amount  of  the  bill,  damages,  interest  and  costs  ; 
either  party  to  have  the  right  of  appeal  or  writ  of  error  to  the  supreme 

entitled  to  all  the  privileges  and  immunities  of     Ducat  v.  Chicago,  10  Id.  410 ;  Liverpool  Ina 
citizens  of  the  several  states,  does  not  embrace     Co.  v.  Massachusetts,  Id.  fi66. 
corporations.     Paul  v.  Virginia,  8  Wall.  168  ; 
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court,  upon  the  statement  of  facts,  and  the  judgment  thereon."    The  cir- 
cuit court  gave  judgment  for  the  defendant. 

The  Bank  of  the  United  States,  incorporated  hy  the  legislature  of  the 
state  of  Pennsylvania,  as  the  holders  of  a  bill  of  exchange  protested  for 
non-payment,  for  $5360,  drawn  by  Charles  Gascoine,  at  Mobile,  on  the  14th 
January  1837,  at  four  months,  on  J.  &  C.  Oascoine,  of  New  York,  in  favor 
of  W.  D.  Primrose,  and  by  him  indorsed,  instituted,  in  October  1837,  an 
action  against  the  indorser  of  the  bill,  in  the  circuit  court  for  *the  r^c-..^ 
southern  district  of  Alabama.  The  agreed  facts  of  the  case,  which  ^ 
were  submitted  to  the  circuit  court,  were  as  folfows  : 

"The  plaintiffs  are  a  body  corporate,  existing  under  and  by  virtue  of  a 
law  of  the  state  or  Pennsylvania,  authorized  by  its  charter  to  sue  and  be  sued 
by  the  name  of  the  president,  directors  and  company  of  the  Bank  of  the 
United  States,  and  to  deal  in  bills  of  exchange,  and  is  composed  of  citizens 
of  Pennsylvania,  and  of  states  of  the  United  States,  other  than  the  state  of 
Alabama  ;  the  defendant  is  a  citizen  of  the  state  of  Alabama.  George  Poe, 
Jr.,  was  the  agent  of  the  plaintiffs,  resident  in  Mobile,  and  in  the  possession 
of  funds  belonging  to  the  plaintiffs,  intrusted  to  him  for  the  sole  purpose 
of  purchasing  bills  of  exchange.  The  said  George  Poe,  Jr.,  as  such  agent, 
on  the  14th  day  of  January,  ▲.  d  1837,  purchased  at  Mobile  the  bill  declared 
upon,  and  paid  for  the  same  in  notes  of  the  branch  of  the  Bank  of  the  Stale 
of  Alabama,  at  Mobile.  The  defendant  is  the  payee  of  the  bill,  and  indorsed 
it  to  plaintiffs,  the  present  holders.  The  bill  was  presented  at  maturity  to 
the  acceptors,  and  duly  protested  for  non-payment ;  and  due  and  legal  notice 
given  to  the  defendant.  The  question  for  the  opinion  of  the  court  on 
the  foregoing  statement  of  facts  is,  whether  the  purchase  of  the  said  bill 
of  exchange  by  the  plaintiffs,  as  aforesaid,  was  a  valid  contract  under  the 
laws  of  Alabama.  If  the  court  be  of  opinion,  that  the  said  contract  was 
valid,  and  that  the  said  plaintiffs,  as  holders  of  the  said  bill,  acquired  the 
legal  title  thereto  by  the  said  purchase,  then  judgment  to  be  rendered  for 
the  plaintiffs  for  the  sum  of  $5350,  with  interest  at  eight  per  cent,  since  30th 
May  1837,  and  ten  per  cent,  damages  on  it.  But  if  the  court  be  of  opinion, 
that  the  said  purchase  was  prohibited  by  the  laws  of  Alabama,  and  the  eon- 
tract  was,  therefore,  invalid  and  void,  judgment  to  be  rendered  for  the 
defendant."    The  circuit  court  gave  judgment  for  the  defendant. 

The  action  of  the  New  Orleans  and  Carrollton  Railroad  Company,  incor- 
porated by  an  act  of  the  legislature  of  Louisiana,  was  upon  a  bill  of 
exchange,  drawn  by  Fuller,  Gardner  &  Co.,  of  Mobile,  in  favor  of  Joseph 
B.  Earle,  upon  Fuller  &  Tost,  of  New  Orleans,  for  $5210,  protested  for 
non-payment.  The  action  was  against  the  indorser  of  the  bill,  which  had 
been  purchased  at  Mobile,  by  an  agent  of  the  plaintiffs,  who  had  funds  in 
his  hands  belonging  to  the  plaintiffs,  for  the  purpose  of  purchasing  bills  of 
exchange,  as  a  means  of  remittance  to  New  Orleans.  The  circuit  court  gave 
judgment  for  the  defendant. 

The  case  of  the  Bank  of  Augusta  was  argued  by  D.  B.  Ogderiy  for  the 
plaintiffs  ;  and  by  C,  J.  Ingersoll,  for  the  defendant.  Mr.  Ogden  also  sub- 
mitted the  case  of  the  New  Orleans  and  Carrollton  Railroad  Company  to 
the  oourty  on  the  argument  in  the  case  of  the  Bank  of  Augusta,  Jkc.    The 

447 


522  SUPREME  COURT  fJan'y 

Bank  of  Augusta  y.  Earle. 

case  of  the  Bank  of  the  United  States  v.  Primrose,  was  argued  by  /Sergeant 
^j      -  and  Webster,  *for  the  plaintiff  in  error  ;  and  by  C.  J.  IngeraoU  and 
•I    Van  de  Gruff,  for  Joseph  B.  Earle.     A  printed  argument  for  W.  D. 
Primrose,  was  also  submitted  by  Mr.  Crawford. 

Ogden,  for  the  Bank  of  Augusta,  contended,  that  the  bank  had  a  right 
to  become  the  purchaser  of  the  bill  of  exchange  on  which  the  suit  was 
brought ;  and  they  had  a  legal  right  to  recover  its  amount  against  the 
defendant,  as  the  indorser  of  the  bill.  The  plaintiffs  were  the  owners  of  a 
bill  or  bills  of  exchange,  which  they  had  purchased  at  Augusta,  in  Georgia, 
drawn  on  persons  in  Mobile,  which  were  remitted  by  them  to  Mobile,  and 
were  there  paid.  The  funds  thus  obtained  were  invested  in  the  bill  of 
exchange  which  is  the  subject  of  this  suit,  for  the  purpose  of  a  remittance. 
The  question  for  the  determination  of  this  court  is,  whether  the  plaintiffs 
had  authority  to  make  the  purchase.  The  circuit  court  of  Alabama  decided 
this  to  be  contrary  to  the  laws  of  Alabama. 

If  the  decision  of  the  circuit  court  shall  be  sustained  by  this  court,  a 
deeper  wound  will  be  inflicted  on  the  commercial  business  of  the  United 
States  than  it  has  ever  sustained.  The  principal  means  by  which  the 
commercial  dealing  between  the  states  of  the  United  States  and  Alabama 
is  conducted,  will  be  at  an  end  ;  and  there  will  no  longer  the  facilities  of 
intercourse  for  the  purposes  of  traffic,  by  which  alone  it  is  prosperous  and 
beneficial.  Nor  will  the  effect  of  such  a  decision  be  confined  to  the  state  of 
Alabama.  The  principles  of  law  which  forbid  the  dealing  in  exchange  by 
a  corporation  established  under  the  laws  of  another  state,  and  by  the  terms 
of  its  charter  expressly  authorized  to  purchase  bills  of  exchange,  will  prevail 
to  the  full  extent  of  inhibiting  the  same  purchases  in  other  states  ;  and  thus 
exclude  the  principal  operations  of  commerce  between  the  states  of  the 
Union.  In  the  state  of  Alabama,  such  a  condition  of  things  will  operate 
most  injuriously.  The  purchases  of  bills  of  exchange  in  that  state,  are  exten- 
sively made  by  the  agents  of  corporations  of  other  states ;  and  thus,  by 
the  competition  which  is  produced,  the  rates  of  exchange  are  kept  in  a  due 
proportion  to  those  of  other  states.  The  large  productions  of  cotton  in  that 
state,  are  thus  enabled  to  realize  to  the  planter  a  proper,  and  an  equal  price 
to  that  obtained  by  the  plantera  in  the  neighboring  states.  Should  the 
banks  of  Alabama  and  the  capitalists  of  that  state  have  the  exclusive  right 
to  deal  in  exchange,  the  effect  of  such  a  monopoly  will  be  felt  extensively. 
Such  operations  in  exchange  as  those  out  of  which  this  controversy  has 
arisen,  have  been  transacted  in  every  state  of  the  Union.  Until  now,  their 
legality  has  never  been  doubted  ;  and  in  no  court  of  the  United  States,  nor 
in  any  state  court,  has  their  validity  been  before  questioned  or  denied.  The 
Union  has  existed  for  more  than  half  a  century,  the  transactions  between 
the  states  composing  it,  of  the  same  character  with  that  which  is  now  before 
the  court,  have,  for  a  large  portion  of  that  period,  been  extensive  and  con- 
stant ;  and  they  have  been  universally  found  to  be  beneficial.  No  state, 
^  -  whatever  ♦the  power  of  its  legislature  may  be  to  act  upon  the  matter 
-*  (a  power  which  it  is  not  intended  to  admit  or  deny  in  this  argument), 
has  attempted  to  interpose  a  prohibition  and  forbid  such  dealing. 

The  proposition  in  the  circuit  court,  and  on  which  its  decision  is  founded, 
is  that  a  corporation  of  one  state  can  do  no  commercial  business,  can  make 
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no  coDtracty  and  can  do  nothing  in  any  other  state  of  the  Union,  but  in  that 
in  which,  by  the  law  of  the  state,  it  has  been  created.  This  proposition  is 
the  more  injurious,  as  in  the  United  States  associated  capital  is  essentially 
necessary  to  the  operations  of  commerce,  and  the  creation  and  improvement 
of  facilities  of  intercourse,  which  can  only  be  accomplished  by  large  means. 
Associated  capital  here,  supplies  the  place  of  the  large  individual  accumula- 
tions which  are  found  in  Europe.  The  question  is  not  on  the  powers  of  a 
corporation,  but  as  to  whom  and  to  what  objects  those  powers  can  be 
exerted.  A  corporation  is  the  creature  of  tho  law,  and  it  is  clothed  with  all 
the  powers  of  a  person.  The  position  on  the  other  side  is,  that  when  it 
leaves  the  state  which  gave  it  existence,  by  granting  its  charter,  it  loses  its 
personal  existence,  and  has  no  existence  whatever.  This  is  a  hareh  doc(  rine, 
and  seems  at  war  with  the  principles  of  those  who  assert  and  maintain  state 
rights.  It  is  certainly  true,  that  a  corporation  in  one  state,  is  not  a  corpora- 
tion  in  another  state,  as  to  the  full  exercise  of  corporate  powers.  In  Georgia, 
if  it  was  brought  into  being  by  a  law  of  that  state,  it  may  carry  on  any 
business  authorized  by  its  charter  ;  but  in  Alabama,  it  can  do  nothing  but 
what  the  laws  of  Alabama  authorize  it  to  do,  as  a  corporation,  or  which 
these  laws  do  not  forbid.  It  may  institute  suits  in  Alabama.  If  a  debt  is 
contracted  in  Augusta,  in  Georgia,  and  the  debtor  removes  to  Mobile,  can 
no  suit  be  instituted  to  recover  the  debt  in  Mobile  ?  It  can  be  sued  at  Ala- 
bama, as  it  may  sue. 

Congress,  in  1825,  passed  an  act  authorizing  steamboat  companies  to  own 
ships  and  vessels,  and  to  take  out  a  register  on  the  oath  of  the  president  of 
the  company.  Suppose,  a  steamboat  owned  and  registered  in  New  York 
shall  put  into  Mobile,  and  shall  there  be  unlawfully  taken  possession  of ; 
could  no  action  be  brought  by  the  company  for  such  a  trespass  ?  Could  not 
the  company  make  an  agreement  to  have  the  boat  repaired  in  Mobile  ?  Is  it 
possible,  that  such  a  construction  can  be  given  to  the  law  ?  Nothing  is  better 
settled,  than  that  a  corporation  may  institute  suits  in  the  courts  of  other 
states  and  countries  than  those  under  whose  laws  they  may  have  been  estab- 
lished. 1  Roll.  Abr.  631  ;  2  Bulst.  32  ;  Hob.  113 ;  9  Ves.  347  ;  JSTabob  of 
the  CamcUic  v.  .East  India  Company ^  1  Ves.  jr.  371  ;  2  Ld.  Raym.  162  ; 
1  Str.  612  ;  10  Mass.  91  ;  6  Cow.  660  ;  King  of  Spain  v.  Oliver,  Pet.  C.  C. 
276 ;  Society  for  Propagating  the  Gospel  in  Foreign  Parts  v,  Wheeler^  2 
Oallis.  106  ;  2  Rand.  466. 

It  is  admitted  by  those  who  maintain  the  decision  of  the  circuit 
*oourt  of  Alabama  to  be  correct,  that  by  the  laws  of  nations,  corpo-  r^ros 
rations  of  other  countries  may  institute  suits  out  of  the  states  or  coun-  ^ 
tries  in  which  they  were  created ;  but  it  is  said,  this  principle  and  established 
practice  does  not  apply  to  suits  which  are  claimed  to  be  instituted  by  a  cor- 
poration of  one  state  of  the  United  States,  in  the  courts  of  another  state  ; 
that  the  states  are  not  nations  towards  each  other,  and  that  the  rules  and 
principles  of  international  law  do  not  apply  to  them ;  that  all  the  states 
compose  one  nation,  and  each  is  absorbed  in  the  nation  of  the  United  States. 
This  is  a  strange  doctrine  as  to  the  states  of  the  Union.  The  same  govern- 
ments, havin^;^  similar  laws,  are  said  to  owe  to  each  other  less  comity  than  is 
admitted  to  be  due  to  foreign  nations.  The  contrary  to  this  position  would 
seem  just  and  proper.  Between  the  states,  comity  is  doubly  due  ;  and  is  an 
obligation  of  the  highest  influence.  The  states  between  each  other  are 
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sovereign  and  independent.  They  are  distinct  and  separate  sovereignties, 
except  BO  far  as  they  have  parted  with  some  of  the  attributes  of  sovereignty 
by  the  constitution.  They  continue  to  be  nations,  with  all  their  rights,  and 
under  all  their  national  obligations,  and  with  all  the  rights  of  nations  in 
every  particular  ;  except  in  the  surrender  by  each  to  the  common  purposes 
and  objects  of  the  Union,  under  the  constitution.  The  rights  of  each  state, 
when  not  so  yielded  up,  remain  absolute.  Congress  have  never  provided  for 
the  proof  of  the  laws  of  the  states  when  they  are  brought  forward  in  the 
courts  of  the  United  States,  or  in  the  courts  of  the  states ;  and  they  are 
proved  as  foreign  laws  are  proved.  There  must  be  special  legislation  of  every 
state  as  to  the  mode  of  proof  of  the  laws  of  other  states.  New  York  has  legis- 
lated  on  this  subject,  and  a  provision  has  been  made  which  isapplicable  to  it. 

Every  principle  of  law  which  allows  foreign  states  to  sue  in  the  courts 
of  other  countries,  applies  to  corporations.  The  laws  respecting  mortgages 
are  necessarily  local  in  their  character  and  provisions  ;  and  yet  it  has  been 
held,  that  a  corporation  of  one  state  may  become  a  mortgagee  of  lands  in 
another  state.  This  was  decided  by  Chancellor  Kent,  in  the  case  of  the 
Silver  Lake  Bankj  4  Johns.  Ch.  870.  In  this  case,  the  chancellor  held,  that 
corporations  created  by  the  legislature  of  Pennsylvania  had  a  right  to  enforce 
a  mortgage  on  real  property  in  New  York,  by  a  proceeding  in  the  court  of 
chancery  of  New  York. 

It  is  said,  that  a  right  to  sue  and  a  right  to  contract  are  different ;  that 
a  corporation  may  sue,  because  it  is  a  person  recognised  by  the  laws  of 
Alabama,  and  may  take  a  stand  as  a  person  in  the  courts  of  Alabama.  Thus 
a  corporation  of  Georgia  is  considered  a  person  in  Alabama.  It  can  give  a 
warrant  of  attorney  ;  for  no  suit  can  be  sustained,  without  such  a  warrant. 
Why  is  such  \  right  allowed  ?  It  is  because  a  corporation  is  recognised  as 
having  a  personal  existence.  How  can  they  sue  to  enforce  a  contract,  and 
not  have  a  right  to  make  a  contract?  In  principle,  there  can  be  no  differ- 
•f>9fll  ®"^®*  *J^o®8  not  a  right  to  sue  give  a  right  to  make  a  compromise 
^  of  the  matter  in  controversy  in  the  suil  ?  This  is  a  right  to  make  a 
contract  ;  for  a  compromise  is  a  contract.  He  who  institutes  a  suit  may 
discontinue  it ;  this  is  a  contract.  The  declaration  in  a  suit  in  a  court  of 
Alabama,  must  aver  that  the  contract  was  made  in  Alabama ;  but  this  is 
not  traversable. 

A  chose  in  action  is  assignable  only  to  a  limited  extent ;  but  it  has  been 
held,  that  the  assignees  appointed  under  the  bankrupt  laws  of  England  may 
sue  in  the  courts  of  the  United  States.  This  is  giving  an  extra-territorial 
existence  to  the  laws  of  England.  This  is  on  the  principles  of  the  comity 
of  nations ;  and  such  principles  are  essential  to  sustain  the  intercourse 
between  nations.  But  if  no  express  contract  can  be  made  in  another  state, 
by  a  corporation,  it  cannot  be  a  party  to  an  implied  contract.  The  law  will 
not  suffer  a  contract  to  be  implied,  where  no  express  contract  can  be  made. 
Look  at  what  this  would  lead  to.  The  Bank  of  Augusta  may  buy  a  bill  on 
Mobile,  and  the  bill  may  be  sent  by  the  bank  to  Mobile  for  collection.  It 
may  be  paid  in  Mobile,  to  the  agent  of  the  bank  ;  but  if  a  corporation  can- 
not make  a  contract,  no  implied  promise  of  the  agent  to  remit  the  money 
collected  to  the  Bank  of  Augusta  can  be  raised  ;  and  he  may  keep  the 
whole  amount.  Suppose,  a  note  given  by  him  to  the  bank  for  the  money, 
it  would  be  void.  The  doctrine  is  monstrous. 
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The  constitation  of  the  United  States  was  formed  to  establish  a  national 
government^  and  this  coart  is  a  most  important  part  of  the  government 
thus  formed.  The  great  object  of  the  constitution  was  to  erect  a  govern- 
ment for  commercial  purposes,  for  mutual  intercourse,  and  mutual  dealing. 
The  prosperity  of  every  state  could  alone  be  promoted  and  secured,  by 
establishing  these  on  principles  of  reciprocity  ;  and  on  the  security  and 
protection  of  the  citizens  of  each  state,  in  all  the  states  united  by  the  gov- 
ernment. This  court  will  hesitate  a  long  time,  before  it  will  make  a  decision 
which  will  either  break  down  or  cripple  the  whole  of  the  commercial 
intercourse  between  the  states,  and  shake  the  foundationsof  all  our  internal 
ooramerce. 

One  of  the  most  important  objects  and  interests  for  the  preservation  of 
the  Union  is  the  establishment  of  railroads.  Cannot  the  railroad  corpora- 
tions of  New  York,  Pennsylvania  or  Maryland  make  a  contract  out  of  the 
state,  for  materials  for  the  construction  of  a  railroad  ?  Cannot  these  com- 
panies procure  machinery  to  use  on  their  railroads,  iu  another  state?  They 
cannot  get  on,  without  this  right.  These  railroads  often  run  into  other 
states,  with  the  permission  of  those  states  ;  and  it  never  has  been  doubted, 
that  every  contract  for  construction  made  by  the  corporations  to  which  the 
railroads  belong,  although  out  of  the  state  in  which  ihey  were  originally 
created,  is  valid.  Manufacturing  corporations  established  in  one  state  by 
the  law  of  the  state  cannot  sue  in  another  state  for  debts  due  for  articles 
made  by  such  corporation,  if  the  decision  of  the  circuit  court  of  •Ala-  r*t.g7 
bama  is  sustained  by  this  court.  Policies  of  insurance  made  in  another  - 
state  than  that  in  which  the  property  insured  was,  at  the  time  of  the  insur- 
ance, will  be  void.  The  legislature  of  New  York  have  by  a  special  law 
prohibited  insurances  against  fire  being  made  in  New  York  by  foreign  cor- 
porations. This  shows  that  the  legislature  thought,  that  without  such  a 
law,  foreign  corporations  had  a  right  to  make  such  insurances,  and  to  sue 
upon  contracts  made  in  New  York,  or  contracts  flowing  out  of  policies  of 
insurance.     Revised  Laws  of  New  York,  52  ;  Act  of  March  18th,  1814. 

It  is  admitted,  that  a  corporation  may  not  carry  on  the  business  for 
which  it  was  created,  out  of  the  state  whose  laws  gave  it  existence.  But 
this  does  not  interfere  with  the  right  claimed  by  the  plaintiffs  in  this  case. 
The  Bank  of  Augusta  cannot  carry  on  the  business  of  banking  in  Alabama, 
for  by  the  laws  of  Alabama  this  is  forbidden.  But  if  not  forbidden  by  the 
law  of  that  state,  it  could  transact  the  business  of  banking  there.  At  com- 
mon law,  every  man  has  a  right  to  become  a  banker,  and  to  carry  on  the 
business  of  banking.  The  acts  of  parliament  in  England  impose  restric- 
tions on  this  common-law  right.     15  Johns.  379. 

The  plaintiffs  in  this  case  are  citizens  of  the  state  of  Oeorgia.  They 
are  so  called  in  the  writ  by  which  the  suit  was  commenced  ;  and  by  the 
constitution  of  the  United  States  they  have  a  right  to  transact  any  busi- 
ness, which  any  persons,  citizens  of  the  state  of  Alabama,  may  carry  on, 
and  which  is  not  prohibited  by  the  laws  of  the  state.  The  laws  of  New 
York  authorize  special  partnerships.  Have  not  these  partnerships  a  right 
to  deal  in  Oeorgia  and  Alabama,  to  the  same  extent  and  in  the  same  man- 
ner as  in  New  York?  This  shows  that  an  association  under  the  name 
of  one  person,  can  do  any  and  all  acts  which  citizens  of  New  York  or  of 
any  other  state  can  do. 
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Large  collections  have  been  made  by  the  Bank  of  England,  in  the  United 
States,  on  bills  of  exchange  dra^n  in  the  United  States,  and  returned  pro- 
tested for  non-payment.  There  has  not  been  a  suggestion,  that  the  Bank 
of  England,  a  foreign  corporation,  could  not  pursue  such  claims  in  the  courts 
of  the  states  and  of  the  United  States,  in  the  same  manner  as  individuals. 
All  those  bills  have  been  collected  but  a  very  small  amount ;  and  this  after 
many  of  them  had  been  put  in  suit.  Large  and  numerous  sales  of  the  stocks 
of  states  of  the  United  States,  and  of  corporations  established  by  states, 
have  been  made  in  other  states,  and  in  England.  These  would  be  void,  on 
the  same  principle  as  that  claimed  on  the  part  of  the  defendant  in  this  case. 
Alabama  has  herself  issued  stock,  as  the  basis  of  her  banking  capital ;  and 
this  stock  has  been  sold  out  of  the  state  of  Alabama.  Yet  she  will  not  be 
bound  to  pay  the  amount  of  this  stock,  or  even  to  pay  the  interest  on  it,  if 
as  a  corporation  she  cannot  contract  out  of  her  territories. 

Mr.  Ogden  went  into  an  examination  of  the  cases  which  had  been  referred 
*528l  ^^  ^y  ^^®  circuit  court  of  Alabama,  and  which  were  *con8idered  by 
■*  that  court,  as  sustaining  the  principle  that  the  plaintiffs  in  error  could 
not  maintain  this  suit.  He  examined  particularly  the  case  of  Head  v.  Prov- 
idence Insurance  Company^  2  Cranch  127.  The  Dartmouth  College  Case, 
4  Wheat.  519  ;  Goszler  v.  Corporation  of  Georgetown^Q  Ibid.  693  ;  Bank  of 
the  United  States  v.  Dojinally^  8  Pet.  361. 

There  is  another  class  of  cases  and  authorities  cited  in  the  opinion  of  the 
circuit  court  of  Alabama,  which  go  to  show  that  a  corporation  has  no  power 
which  is  not  given  to  it  by  the  law  which  created  it,  and  from  which  all  its 
functions  are  derived.  It  is  not  necessary  to  examine  these  authorities,  be- 
cause the  principle  laid  down  by  the  circuit  court  is  fully  admitted  ;  and 
because  in  this  case,  it  is  not  a  question  as  to  the  powers  of  the  corporation, 
but  as  to  the  place  where  those  powers  may  be  executed. 

There  is  another  view  upon  this  branch  of  the  argument,  which  appears 
worthy  of  the  serious  consideration  of  this  court.  This  is  an  action  com- 
menced in  the  circuit  court  of  the  United  States.  How  does  the  court 
acquire  jurisdiction  of  the  course  ?  Certainly,  not  under  the  state  law  of 
Georgia,  constituting  the  plaintiffs  a  corporation.  A  state  legislature  has 
no  power  to  give  to  or  take  away  jurisdiction  from  the  courts  of  the  United 
States. 

Again,  as  it  regards  the  United  States,  and  the  courts  of  the  United 
States,  a  corporation  created  by  one  of  the  states  is  much  a  foreign  corpo- 
ration as  a  corporation  created  by  Georgia  is  a  foreign  corporation  in  Ala- 
bama, created  by  a  different  government,  with  different  powers  and  different 
local  jurisdiction.  How  does  the  court  of  the  United  States  acquire  its 
jurisdiction  in  this  case  ?  From  the  constitution,  and  the  laws  of  congress 
passed  under  the  constitution.  Now,  the  constitution  gives  the  courts  of 
the  United  States  no  jurisdiction  where  a  corporation  created  by  a  state  is 
a  party,  and  a  citizen  of  another  state  is  the  other  party  ;  but  it  does  give 
the  courts  of  the  United  States  jurisdiction  in  all  cases  between  citizens  of 
different  states.  In  the  case  of  the  Hope  Insurance  Company  v.  Boardman^ 
this  court,  many  years  ago,  decided,  that  the  courts  of  the  United  States 
had  no  jurisdiction  in  cases  where  a  state  corporation  was  a  party  ;  but  the 
plaintiff  must  aver,  in  order  to  give  the  court  jurisdiction,  that  the  stock- 
holders and  persons  interested  in  and  composing  the  corporation  were  citizens 
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of  one  state,  and  the  defendaDt  a  citizen  of  another  state.  And  the  practice 
has  been  aniform,  ever  since,  to  make  such  an  averment,  in  order  to  bring 
the  case  within  the  jurisdiction  of  the  coarts  of  the  United  States.  This 
averment  is  material,  and  its  truth  must  be  proved,  if  put  in  issue  by  a  plea 
in  abatement.  It  is  manifest,  then,  that  the  circuit  court,  had  jurisdiction 
in  this  case ;  because  it  appeared  on  the  record,  that  the  plaintiffs,  or  the 
persons  interested  as  plaintiffs,  were  citizens  of  Georgia,  and  the  defendant 
was  a  citizen  of  Alabama.  And  when  the  courts  of  the  United  States 
sustain  an  action. in  the  name  of  a  state  corporation,  it  is  only  because  citi- 
zens of  the  *8tate  have  associated  together  under  the  name  and  in  the  r«eoQ 
form  of  a  corporation.  Still  it  is  those  citizens  only  who  are  the  par-  *■ 
ties  before  the  court,  and  not  the  corporation,  quasi  corporation.  Upon  no 
other  hypothesis,  can  the  courts  of  the  United  States  have  any  jurisdiction 
in  the  cause,  none  other  being  justified  or  authorized  by  the  constitution. 

Now,  it  is  asked  of  this  court,  if  citizens  of  the  state  of  Georgia  have  a 
right  to  sue  in  the  courts  of  the  United  States,  in  the  state  of  Alabama, 
under  the  name  of  an  association  called  the  Bank  of  Augusta ;  does  not 
this  amount  to  a  recognition  on  the  part  of  the  courts  of  the  United  States 
of  their  rights  to  act  under  that  associated  name  ?  And  if  they  may  act 
under  that  name  in  one  thing,  why  not  in  all  things?  If  you  recognise 
their  right  of  acting,  in  bringing  a  suit  to  enforce  a  contract,  why  not  in 
making  the  contract  itself,  which  is  the  foundation  of  the  suit  ?  In  prin- 
ciple, there  is  seen  no  difference.  Twenty  merchants  in  Augusta,  in  Georgia, 
may  be  concerned  as  partners  in  carrying  on  business,  in  the  name  of  one 
of  them,  or  they  may  assume  any  other  name.  Can  it  be  contended  for  a 
moment,  that  under  that  assumed  name  they  would  not  have  a  right  to 
make  contracts,  purchase  cotton,  bills  of  exchange,  or  do  any  other  business 
not  forbidden  by  the  laws  of  Alabama  ?  If  this  is  not  so,  what  becomes  of 
the  provision  in  the  constitution  of  the  United  States,  which  declares  that 
a  citizen  of  one  state  shall  be  entitled  to  all  the  rights  of  a  citizen  of  the 
other  states?  It  is  no  answer  to  this,  to  say,  that  in  an  action  in  such 
a  case  you  must  bring  the  suit  in  the  names  of  all  the  partners.  This  is  a 
question  as  to  the  remedy  ;  but  it  can  in  no  wise  affect  the  power  of  con 
tracting,  or  of  suing.  One  is  a  matter  of  form,  the  other  is  matter  of  sub- 
stance. 

There  remains  another  point  in  the  case  to  which  the  attention  of  the 
court  is  respectfully  called.  By  the  constitution  of  Alabama,  it  is  declared, 
that  there  shall  be  established  a  bank,  to  be  called  "  The  Bank  of  the  State 
of  Alabama  ;"  and  that  the  legislature  may,  from  time  to  time,  establish  as 
many  branches  of  that  bank,  to  be  located  in  different  parts  of  the  state,  as 
they  may  think  proper.  This  constitutional  provision  has  been  construed 
as  a  prohibition  on  the  legislature,  which  precludes  them  from  establishing 
any  other  bank  in  the  state ;  and  upon  the  argument  of  this  cause,  it  is 
presumed,  that  it  must  be  taken  for  granted,  that  the  construction  given  to 
the  constitution  in  this  particular,  is  the  true  construction.  A  large  portion 
of  the  stock  of  the  bank  and  of  its  branches  is  reserved  for  the  state ; 
intending,  no  doubt,  thereby  to  acquire  a  revenue  for  the  state  by  means  of 
their  interest  in  the  bank.  Now,  it  is  supposed,  that  to  permit  a  bank  of 
Georgia,  or  of  any  other  state,  to  transacts  its  business  in  Alabama,  would 
interfere  with  the  profits  of  the  Bank  of  Alabama ;  and  would,  therefore, 
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be  in  direct  opposHion  to  the  settled  policy  of  the  state,  as  declared  and 
established  by  the  constitution. 

^  ^  Let  us  examine  this  argument.  It  is  readily  admitted,  for  the 
-I  ^purposes  of  this  case,  that  the  state  of  Alabama  has  a  right  to  pass 
a  law  declaring  that  no  bank  shall  exist  and  do  its  business  in  that  state, 
unless  it  be  chartered  by  the  legislature  of  the  state.  This  is  an  admission 
as  broad  as  can  be  called  for  :  but  it  by  no  means  follows,  that  the  trans- 
action which  is  the  subject  of  the  present  controversy  is  an  illegal  one. 
What  is  legitimate  banking  business?  If  consists  of  three  things.  First, 
discounting  notes.  Second,  receiving  money  on  deposit.  Third,  issuing 
notes  or  bills  to  be  circulated  as  money.  It  seems  to  be  clear  and  certain, 
that  all  these  operations  must  be  combined,  to  constitute  banking,  as  under- 
stood among  us,  and  in  the  commercial  world.  The  mere  discounting  notes 
is  not  of  itself  a  banking  operation.  It  is,  indeed,  doing  one  thing  whi^^h 
banks  are  authorized  to  do,  but  it  is  not,  therefore,  banking.  May  not 
a  merchant  discount  his  own  notes,  without  being  considered  a  banker? 
The  mere  receiving  money  on  deposit,  to  be  paid  out  again,  whenever 
called  for,  is  not  banking.  Surely,  a  man  may  deposit  his  funds  in  safe- 
keeping  in  the  hands  of  a  friend,  without  making  that  friend  what  is  known 
in  our  law  and  in  the  commercial  law,  as  a  banker.  Issuing  a  note  to  be 
put  into  circulation  as  money,  may,  perhaps,  be  evidence,  of  itself,  of  an  act 
of  banking ;  and  this  may  be  the  most  important  power  which  a  bank 


Now,  there  is  no  pretence  that  the  bank  of  Augusta  received  deposits 
in  Alabama.  It  is  not  pretended,  that  the  Bank  of  Augusta  ever  put  into 
circulation,  in  Alabama,  one  of  its  notes  or  bills,  to  be  circulated  as  money  * 
in  that  state  ;  and  it  is  contended,  that  if  they  had  discounted  a  promissory 
note  in  Alabama,  it  would  not  of  itself  have  been  such  a  banking  operation 
as  would  render  the  transaction  illegal,  if  there  where  a  law  in  Alabama 
absolutely  prohibiting  any  bank  but  the  Bank  of  the  State  from  carrying  on 
the  banking  business  in  the  state.  An  individual  might  discount  a  note, 
without  violating  the  law,  and  so  might  the  plaintiffs  in  error. 

It  is  admitted,  that  under  a  charter  given  by  the  state  of  Georgia,  the 
plaintiffs  could  not  establish  a  bank  in  the  state  of  Alabama.  No  such  right 
is  claimed  by  the  plaintiffs.  But  it  is  contended,  that  becoming  lawfully 
possessed  of  funds  in  the  state  of  Alabama,  common  sense,  common  justice, 
and  common  law  require,  that  the  plaintiffs  should  have  the  ordinary  means 
of  withdrawing  those  funds  from  the  state  of  Alabama.  The  purchase  of  a 
bill  of  exchange  is  among  the  ordinary  means  of  transmitting  funds  from 
one  place  to  another. 

Again,  the  act  complained  of  is  the  purchase  of  bills  of  exchange.  Now, 
dealing  in  the  purchase  and  sale  of  bills  of  exchange  is  not  banking.  It  is 
true,  the  power  of  dealing  in  bills  of  exchange  is  often  expressly  given  to 
banking  corporations  ;  and  the  fact  that  it  is  expressly  given,  is  evidence  of 
the  general  understanding  that,  without  it  is  so  given,  a  bank  would  not 
have  the  right  or  power  of  dealing  in  exchange,  and  that  is,  strictly  speak- 
^  ,  ing,  no  part  of  the  *ordinary  business  of  a  bank.  Some  banks  have 
J  the  power  of  making  a  canal  ;  and  yet  it  is  hardly  to  be  contended, 
that  making  canals  is  a  part  of  banking  business.  If,  therefore,  there  bean 
express  prohibition  in  the  law  and  constitution  of  Alabama,  prohibiting  tbe 
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business  of  banking  in  that  state,  by  any  other  than  their  own  incorporated 
banks,  it  woald  in  no  wise  prohibit  the  plaintiffs  from  purchasing  a  bill  of 
exchange  in  Alabama. 

There  remains  yet  another  view  of  this  question,  which  it  is  thought  the 
duty  of  counsel  to  submit  to  the  consideration  of  this  court.  It  has  hereto- 
fore been  contended,  that  the  dealing  in  bills  of  exchange,  being  no  part  of 
the  business  of  banking,  does  not  come  within  the  prohibitions  of  the  con- 
stitution of  Alabama  against  banking.  But  let  us  now  suppose,  that  the 
legislature  of  Alabama  had  passed  a  law,  prohibiting  any  body  but  one  of 
their  own  incorporated  banks,  from  dealing  in  bills  of  exchange.  This 
would  present  a  more  important  question.  In  the  present  state  of  the 
commercial  world,  bills  of  exchange  are  one  of  the  great  means  of  carrying 
on  the  commerce  of  the  world.  Our  commerce  with  the  East  Indies  is 
principally  carried  on  by  means  of  bills  of  exchange.  These  are  now  sent, 
instead  of  specie,  to  China,  to  Batavia  and  to  Calcutta.  By  means  of  bills 
of  exchange,  our  northern  merchants  are  enabled  to  obtain  funds  in  the 
south,  for  the  purchase  of  the  cotton  and  tobacco,  the  rich  productions  of 
that  portion  of  our  country.  By  means  of  bills  of  exchange,  the  merchants 
of  the  south  are  enabled  to  purchase  goods  in  the  north.  By  means  of  bills 
of  exchange,  the  manufacturers  of  the  north  are  enabled  to  receive  remit- 
tances from  the  south,  for  the  carriages,  shoes,  cabinet  furniture,  and  numer- 
ous other  articles  shipped  and  sold  there.  It  will  not  be  said,  that  no  com- 
merce can  be  carried  on,  without  the  use  and  facilities  of  bills  of  exchange  ; 
but  it  is  said,  with  emphasis,  that  without  their  use,  it  would  be  a  cramped, 
and  crippled,  and  an  unproductive  commerce.  Our  ships  would  be  almost 
useless,  and  the  trade  and  intercourse  between  the  states  would  be  prostrate. 

Now,  by  the  constitution  of  the  United  States,  power  is  given  to  con- 
gress to  regulate  commerce  with  foreign  nations,  and  among  the  states. 
This  power  to  regulate  commerce  necessarily  includes  in  it  the  power  to 
regulate  the  means  by  which  commerce  is  to  be  carried  on.  Hence,  the  taws 
relative  to  ships  or  vessels.  No  express  power  is  given  over  them  by  the 
constitution,  but  they  are  the  great  means  by  which  commerce  is  carried  on, 
and  therefore,  congress,  having  the  power  to  regulate  commerce,  has  exer- 
cised the  power  of  regulating  them.  It  is  submitted,  that  the  legislature  of 
Alabama  has  as  much  right  to  declare  that  no  ship  or  vessel  shall  come  into 
the  ports  of  that  state,  which  docs  not  belong  to  one  of  her  own  citizens, 
and  is  not  registered  in  some  office  established  by  a  law  of  Alabama,  as  she 
has  to  prohibit  any  but  her  own  citizens  from  dealing  in  exchange 
*within  her  territories.  She  may  as  well  say,  a  merchant  shall  not  r«g32 
sell  or  buy  a  bale  of  goods,  as  that  he  shall  not  buy  or  sell  a  bill  of  *■ 
exchange. 

Sergeanty  for  the  United  States  Bank. — The  case  stated  admits  the  right 
of  the  plaintiffs  to  sue  in  Alabama,  and  in  the  circuit  court  for  that  district. 
It  admits  the  right  to  recover  a  judgment  in  such  suit.  It  admits  the  right 
of  the  plaintiffs,  therefore,  to  be,  to  appear,  and  to  act  as  a  corporation 
under  its  charter,  in  Alabama.  This  concession,  approved  and  sanctioned  as 
it  is  by  the  judgment  of  the  court,  would  seem  to  make  it  unnecessary  to 
consider  the  question  whether  a  foreign  corporation  can  sue  in  Alabama  ; 
unless  it  be  deemed  doubtful  in  this  court,  where  it  is  perhaps  open  upon 
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the  record,  notwithstaDding  the  concession.  If  thought  necessary,  it  will 
accordingly  be  considered. 

But,  first  in  order,  it  is  proposed  to  consider  the  question  directly  pre- 
sented, being  the  one  decided  by  the  circuit  court,  which  is  thus  stated  in 
the  record  :  "  Whether  the  purchase  of  the  said  bill  of  exchange  by  the 
plaintiffs  as  aforesaid,  was  a  valid  contract  under  the  laws  of  Alabama." 
Before  proceeding  to  the  general  question  here  presented,  it  is  right  to  give 
some  attention  to  the  nature  and  state  of  the  transaction,  as  embraced  in  the 
words  **  as  aforesaid  ;"  in  order  to  exhibit  one  view  of  the  case  of  itself  suf- 
ficient for  its  decision.  It  is  necessary  only  to  premise,  for  this  purpose, 
that  the  bank  was  authorized  by  its  charter  to  purchase  and  to  hold  bills  of 
exchange,  without  restriction  of  time  or  place  ;  that  the  defendant  had  a 
right  by  law  to  sell  the  bill  of  exchange  ;  and  that  the  contract  of  sale  was 
executed  and  at  an  end.  It  was  no  longer  executory.  The  suit  is  not  upon 
the  contract  of  sale,  nor  to  enforce  that  contract.  It  is  upon  the  bill  sold, 
against  the  defendant  as  indorser,  and  upon  his  contract  as  indorser. 

How  does  that  contract  arise  ?  It  consists  of  two  parts,  the  indorse- 
ment, and  the  delivery  of  th  •  bill  indorsed.  Neither  alone  would  create  a 
liability,  and  neither  alone  makes  a  contract  as  indorser.  The  indorsement 
by  itself  makes  no  contract  with  anybody,  either  to  pass  the  bill  or  to  create 
the  liability.  It  is  the  delivery  which  effects  both  these  ends.  The  ordinary 
form  of  the  declaration  proves  this  ;  the  settled  law  of  bills  and  notes  estab- 
lishes it.  The  parties  on  the  bill  make  a  new  contract  with  every  successive 
holder,  by  the  delivery.  This  is  the  law  as  to  bills  and  notes  payable  to 
bearer  ;  it  is  equally  so  as  to  indorsed  bills  ;  the  delivery  makes  the  contract. 
The  time  and  place  of  indorsement,  material  for  some  purposes,  are  wholly 
immaterial  for  this.  Whenever  and  wherever  the  name  may  have  been 
written,  the  delivery  gives  it  effect,  whether  it  be  to  pass  the  bill  merely,  or 
to  pass  it  with  a  liability  on  the  part  of  the  indorser. 

The  question,  then,  is,  where  was  the  delivery  made?  This  is  a 
^,  ,  *question  of  legal  construction,  and  not  a  mere  matter  of  fact.  Sup- 
J  pose,  the  transaction  to  have  been  carried  on  by  means  of  correspond- 
ence, where  would  the  delivery  be  considered  in  law  to  have  been  made? 
The  bill  being  indorsed  by  the  one  party,  and  the  full  consideration  paid  by 
the  other,  it  must  surely  be  construed  to  have  been  made  where  the  party  is 
capable  of  receiving  it.  Nothing  less  than  this  would  be  giving  the 
stipulated  equivalent.  It  is  indispensable  to  the  justice  of  the  case,  and 
according  to  the  intention  of  the  parties.  Upon  any  construction  but  this, 
the  one  party  would  get  the  money  of  the  other,  without  a  consideration. 
An  interpretation  leading  to  such  a  conclusion  would  be  a  disgrace  to  the 
law.  Both  parties  must  be  supposed  to  intend  what  is  fair  and  in  good 
faith.  Does  it  make  any  difference,  that  the  transaction  is  conducted  by 
means  of  an  agent,  and  not  by  written  correspondence  ?  There  is  no  reason 
why  it  should.  Persons  who  are  distant  from  each  other  can  only  treat 
through  intermediaries  ;  and  it  is  of  no  consequence,  what  they  are.  The 
agent  acts  under  instructions,  which  are  his  contract,  and  the  essence  of  that 
contract  is  to  obtain  a  lawful  and  valid  delivery.  But  it  is  superfluous  to 
argue  in  favor  of  a  position  already  established  by  the  highest  judicial 
authority  in  the  land.  Cox  v.  United  States^  6  Pet.  172,  202  ;  Duncan  v. 
United  States^  7  Ibid.  435,  449.  The  delivery,  then,  in  contemplation  of 
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law,  was  at  tho  bank.     That  delivery  passed  the  bill  to  the  bank,  with  all 
the  rights  accruing  by  it  against  the  parties. 

But  it  may  be  alleged,  that  admitting  all  this  to  be  so,  the  contract  cre- 
ated by  delivery  of  the  bill  is  affected  by  the  illegality  of  the  original 
contract  of  purchase,  so  as  to  render  the  indorsement  also  illegal.  To  this 
there  are  several  answers.  In  the  first  place,  the  original  contract  was  exe- 
cuted and  at  an  end,  by  delivery  of  the  thing  bargained  for.  Can  what  was  so 
delivered  be  recovered  back  ?  The  full  consideration  has  been  paid.  There 
is  no  offer  to  refund  it ;  and  there  is  nothing  immoral  in  the  transaction. 
Again,  the  very  reverse  of  the  allegation  is  the  truth.  This  construction 
makes  the  original  contract  good  and  valid,  by  making  its  end  and  object 
lawful.  In  legal  intendment,  it  transfers  the  whole  contract  to  Phila- 
delphia, as  the  place  of  performance.  If  the  delivery  was  to  bo  made  there, 
the  contract  arising  from  that  delivery  was  also  there.  For  this  purpose, 
it  is  not  materia],  where  the  money  was  paid  ;  it  is  not  material,  where  the 
indorsers  name  was  written  on  the  bill.  The  place  of  indorsement  may 
fix  the  measure  of  liability  in  case  of  dishonor  of  the  bill ;  the  delivery  makes 
the  contract  with  the  particular  holder.  This  must  especially  be  the  case, 
where  an  agent  is  employed.  His  authority  is  to  make  a  lawful  and  valid 
purchase.  He  must  do  it  in  a  lawful  mode  ;  and  in  favor  of  justice,  he  will 
be  intended  to  have  done  so.  *Still  further,  it  cannot  be  admitted,  ^^ 
that  even  the  alleged  illegality  is  of  such  a  character  as  to  defeat  L 
the  claim  upon  the  bill.  To  produce  that  result,  there  must  be  a  clear  pro- 
hibition by  statute,  or  by  the  common  law  ;  or  a  penalty,  which  implies  a 
prohibition.  Seethe  cases  collected  in  Wheeler  v,  Htcsselly  17  Mass.  258. 
In  the  case  now  under  consideration,  there  is  no  such  prohibition.  There 
is  at  most  an  infirmity  in  the  contract  of  sale,  from  the  want  of  capacity  to 
make  the  purchase.  Admit,  for  the  purpose  of  this  argument,  that  the 
contract  of  sale  could  not  have  been  enforced  at  law  by  the  buyer ;  it  docs 
not  follow,  that  the  execution  of  the  contract  is  illegal  ;  still  less,  that  it  is 
criminal.  The  bill  was  good,  before  the  contract  ;  it  is  good  after  the  con- 
tract. If  it  had  been  made  expressly  to  be  negotiated  to  a  bank  out  of  tho 
state,  that  would  not  affect  its  validity,  even  though  the  policy  of  the  state 
were  against  foreign  banks  carrying  on  business  within  its  limits.  Heese 
y.  Conocochea^ue  Bank,  5  Rand.  326. 

If  this  be  so,  the  more  general  question  does  not  arise.  At  all  events, 
it  will,  however,  receive  some  light  from  the  view  which  has  been  taken. 
I  will  now  proceed  to  consider  it.  That  question  is,  whether  the  Bank  of 
the  United  States  can  lawfully  become  the  holder  of  a  bill  of  exchange,  by 
purchase  in  Alabama.  The  general  ground  taken  against  the  bank  is,  that 
DO  corporation  can  make  such  purchase,  nor  enter  into  any  contract,  out 
of  the  state  in  which  it  is  chartered.  A  vastly  important  position  this  must 
be  admitted  to  be.  Its  bearing  is  very  extensive.  For,  observe  some  of  its 
effects. 

1.  It  will  follow,  as  an  unavoidable  consequence,  that  no  corporation  can 
buy  a  bill  of  exchange  at  all,  unless,  which  rarely  happens,  it  be  strictly  a 
domestic  bill,  that  is,  wholly  within  a  state.  There  must  be  different  parties 
on  the  bill,  at  different  places.  Each  makes  a  new  contract  with  the  holder, 
and  each  contract  has  its  own  locality.  If  a  corporation  be  incapable  of 
contracting  out  of  the  state  where  it  is  chartered,  it  cannot  be  the  holder 
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of  Bttoh  a  bill.    Nor  is  this  all ;  no  title  can  be  derived  throngb  a  corpora- 
tion. 

2.  This  doctrine  once  introduced  into  the  law  as  a  principle,  no  one  can 
foresee  the  extent  of  its  operation.  It  must  apply  to  all  contracts  what- 
ever, express  or  implied,  primary  or  secondary,  avoiding  them  all.  It  mast 
apply  to  them  according  to  some  legal  determined  method  of  fixing  the 
locality.  What  that  is,  is  a  construction  of  law  upon  the  facts.  Is  this 
construction  to  continue  as  heretofore,  or  will  a  new  set  of  principles  become 
necessary  ?  If  they  continue,  the  contract,  otherwise  moral  and  just,  may 
be  made  void  by  construction  of  law. 

3.  It  would  operate,  suddenly  and  without  notice,  to  condemn  a  long- 
established  usage  and  practice,  universally  understood,  adopted  and  ap- 
proved. It  operates  upon  the  past  and  the  present,  as  well  as  the  future, 
so  as  to  avoid  all  existing  contracts  to  an  extent  which  can  neither  be  lim- 
^  ,    ,   ited  nor  defined.     The  method  of  proceeding  by  ^legislation  is  very 

1  different.  It  acts  prospectively.  It  acts  with  precision,  and  with  due 
limitation  and  exception.  Its  action  is  restricted  to  the  sphere  of  legis- 
lative power,  leaving  each  state  free  to  pursue  its  own  policy,  within  the 
limits  of  its  constitutional  power  ;  and  leaving  in  rightful  force  all  that 
is  not  prohibited.  But  a  principle  like  that  contended  for,  judicially  estab- 
lished, sweeps  over  all  the  states,  and  embraces  all  cases  whatsoever,  even 
such  as  the  true  policy  of  the  state  may  require  should  be  supported. 

Partial  legislation,  forbidding  certain  acts  of  foreign  corporations,  has 
been  adopted  in  many  of  the  states ;  for  example,  in  Pennsylvania,  New 
York  and  Virginia.  Whether  such  acts  be  within  the  constitutional  com- 
petency of  the  state  legislatures  or  not,  yet  it  is  most  clear,  that  they  all 
assume  as  their  basis,  the  general  power  of  corporations  to  contract,  where 
there  is  no  statutory  prohibition  ;  the  continuance  of  that  power,  except  in 
the  prohibited  cases  ;  and  its  unlimited  existence,  where  it  has  not  been  cur- 
tailed or  restricted.  There  cannot  possibly  be  higher  or  stronger  proof  of 
the  law — the  universal  law — than  this  is.  It  is  the  most  authoritative  and 
conclusive  evidence.  To  such  acts,  when  duly  passed,  the  common  law  lends 
its  aid  to  give  them  effect.  What  they  prohibit,  the  law  will  in  no  manner 
aid  to  support,  but  the  contrary. 

Having  stated  these  preliminary  objections,  we  now  come  to  the  very 
question :  Does  the  law  of  Alabama  prohibit  a  corporation  chartered  in 
another  state  from  buying  a  bill  of  exchange  in  Alabama?  Does  it,  in  other 
words,  prohibit  such  a  corporation  from  making  a  contract?  The  broad 
ground  is  here  taken. 

What,  then,  let  us  inquire,  is  the  law  of  Alabama?  Of  what  does  it  con- 
sist ?  It  is  made  up  of  the  common  law,  the  constitution  and  statutes  of  the 
state,  and  the  constitution  and  statutes  of  the  United  States  where  they  are 
applicable.  The  common  law  is  regularly  derived  to  it,  and  is  coeval  with 
its  existence.  In  Prince's  Dig.  Laws  of  Georgia  651,  is  a  declaration  of  the 
boundaries  of  the  state  of  Georgia,  the  same  as  admitted  for  the  United 
States  by  the  treaty  of  peace  with  England  :  §  23, 119.  In  page  652,  is  the 
authority  to  sell  to  the  United  States  a  part,  comprehending  the  present 
states  of  Alabama  and  Mississippi :  §  23.  This  part  was  accordingly  ceded 
and  the  consideration  received  :  p.  526.  Thus  ceded,  it  retained  its  former 
laws  till  altered  What  was  that  law  ?  The  common  law  had  been  adopted 
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by  the  state  of  Gkorgia,  by  express  statutory  enactmeDt,  on  the  25th  Feb- 
ruary 1784.  Prince  310,  §  1.  This  is  sufficient.  But  further,  the  fifth  sec- 
tion of  the  articles  of  cession  (Prince  527),  refers  to  the  ordinance  of  13th 
January  1787,  for  the  government  of  the  western  territory  of  the  United 
States,  which  provides  for  the  common  law.  (1  U.  S.  Stat.  52,  art  2.)  And 
finally,  the  common  law  is  saved  by  the  present  constitution  of  Alabama. 
Schedule,  §  5  ;  Aik.  Dig.  45.  There  can  be  no  doubt,  therefore,  that  the 
common  law  is  in  force  in  Alabama.  The  common  law  is  said  to  be  '^  com- 
mon right. '^  The  expression  *seems  a  quaint  one,  but  it  is  true  to  the  r#«  ua 
sense.  Right  is  antecedent  to  all  law.  The  object  of  law  is  to  secure  ^ 
right ;  not  so  much  to  define  as  to  enforce  it,  and  to  prevent  wrong.  When 
we  speak  of  what  is  malum  in  se,  we  have  an  accurate  and  explicable  mean- 
ing. We  say  at  once,  that  it  is  against  law,  referring  to  a  standard  to  which 
all  laws  must  be  supposed  to  conform.  So,  of  the  obligation  of  promises, 
and  the  like,  derived  from  a  source  above  the  law.  It  is  this  common  law, 
which  in  every  state  and  nation  protects  and  secures  the  great  body  of  our 
rights,  and  enforces  obligations  founded  in  morality.  In  all  civilized  nations, 
this  law  is  substantially  the  same.  Even  in  nations  not  admitted  to  be 
within  that  description,  there  is  a  strong  resemblance  ;  for  example,  in  the 
laws  of  the  Hindoos.  The  reason  is  obvious.  Whether  expounded  in  codes 
or  disclosed  by  judicial  investigation  and  decision,  the  great  principles  of 
justice  are  identical ;  and  it  is  the  aim  of  all  law  to  cultivate,  extend  and 
enforce  them.  Statutes  are  but  few  in  comparison.  They  are  exceptions ; 
the  common  law  is  the  great  body.  The  legislator  acts  chiefly  upon  matters 
which  are  indifferent. 

Constitutions  of  states  are  frames  of  government.  They  give  no  civil 
rights.  The  utmost  they  aim  at,  in  this  respect,  is  to  secure  some  of  the 
most  important  of  them  (as  existing  things),  by  a  solemn  assertion  of  them, 
by  excepting  them  from  the  encroachments  of  power,  or  by  placing  around 
them  strong  and  permanent  guards.  This  is  the  proper  office  of  a  bill  of 
rights.  In  all  forms  of  government,  these  rights  are  the  same  ;  however 
they  may  be  trodden  down  in  arbitrary  ones,  where  there  is  no  independent 
judiciary  to  protect  them.  The  common  law  acknowledges  and  aids  them. 
Of  this  common  law,  the  law  of  nations  is  a  part,  and  the  law-merchant  is  a 
part,  as  binding  and  obligatory  upon  courts  of  justice,  and  upon  individuals, 
as  any  other  part  of  the  common  law.  Surely,  it  cannot  be  necessary  lo 
quote  authority  for  this.  It  is  self-evident.  It  must  be  so,  for  the  rights 
and  interests  of  individuals  are  concerned  in  the  law  of  nations  ;  they  depend 
upon  it.  No  body  of  municipal  law  would  be  complete  without  it ;  unlens 
the  whole  transactions  of  a  community  were  confined  within  its  limits,  and 
the  people  never  went  abroad.  It  furnishes  the  only  rule  of  decision,  in  a 
vast  variety  of  cases  ;  there  would  be  no  rule  without  it.  It  is  the  common 
law  of  nations,  that  is,  of  all  the  inhabitants  of  the  civilized  world.  It  is 
said,  with  great  propriety,  to  be  .the  law  of  nature,  applied  to  nations  ;  the 
unwritten  law,  founded  upon  rights.  Take,  for  example,  one  of  the  most 
simple  of  its  elements  :  the  owner  of  property  going  abroad  with  it,  is  the 
owner  still.  If  taken  from  him  by  force  or  by  fraud,  he  is  robbed  of  it. 
When  the  wrong  is  done  by  individuals,  under  the  law  of  nations,  he  is 
entitled  to  redress.  When  by  a  state  or  nation,  his  own  nation  compels 
reparation  to  be  made.     This  law  is  thus  the  rule  of  decision  for  individuals, 
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and  between  individuals,  the  only  rale.  What  a  sovereign  may  do,  is  another 
question.  He  is  responsible  as  a  sovereign,  if  he  do  wrong.  Bat  between 
♦SSYI  iJi^ividuals,  it  is  the  only  rule  of  decision.  *"The  principle  of  inter- 
^  national  law  on  the  subject  of  co-existing  commissions  on  the  estate 
of  a  bankrupt,  in  concurrent  operation  in  different  coantries,  is  a  rule  of 
decision,  not  a  question  of  jurisdiction,  and  does  not  affect  the  right  of 
territorial  sovereignty."  Hobnea  v.  Hemseriy  4  Johns.  Ch.  466  ;  s.  c.  20 
Johns.  229.  Where  this  rule  is  properly  applicable,  it  is,  for  all  judicial 
purposes,  a  part  of  the  law  of  the  land — it  is  the  law  of  the  land.  Every 
judge  is  bound  to  administer  it  as  the  law  of  the  case.  He  can  no  more  dis- 
regard or  disobey  it,  than  any  other  part  of  the  law.  It  is  "common  right," 
the  right  of  every  suitor. 

May  not  this  rule,  it  will  be  asked,  be  controlled  by  the  sovereign  law- 
giving power  ?  Admit  that  it  may — that  if  a  statute  be  so  made  as  to  pro- 
hibit what  the  law  of  nations  permits,  the  statute  must  be  obeyed.  The 
common  law  cannot  do  this  :  thert;  i&  an  evident  contradiction,  for  the  com- 
mon law  cannot  repeal  or  overrule  itself.  The  judge  cannot  do  it,  for  he  is 
to  administer  the  law,  and  this  is  the  law.  No  general  notions  of  policy  or 
impolicy  can  effect  such  an  end  ;  and  for  this  plain  reason,  that  these  are 
considerations  to  be  entertained  by  the  sovereign  power.  To  that  power, 
the  responsibility  belongs ;  the  state  or  nation  is  answerable.  Upon  this 
ground,  our  claims  on  foreign  nations  have  rested,  that  they  have  disregarded 
the  law  of  nations  ;  upon  this  ground,  they  have  been  acknowledged  and 
paid.  To  the  generality  of  the  proposition,  namely,  that  the  law  of  nations 
is  a  part  of  the  common  law,  or  law  of  the  land,  there  is  no  exception. 
Every  chapter  and  section  of  the  law  of  nations  is  embraced  by  it ;  it  is 
true  of  the  whole,  and  it  is  true  of  every  part,  no  matter  what  its  founda- 
tion. If  there  be  a  title  of  comity,  as  there  certainly  is,  still  it  is  a  title  of  the 
law  of  nations  ;  and  therefore,  a  title  of  the  common  law,  as  binding  in 
the  administration  of  justice  as  any  other  part.  The  name,  whatever  it  may 
seem  to  the  ear  to  import,  does  not  detract  from  its  obligatory  force.  The 
law-making  power  may  have  authority  over  it,  as  it  has  over  the  common 
law.  But,  in  the  absence  of  a  statute  plainly  to  the  contrary,  if  a  case 
arise  within  the  law  of  nations,  that  is  the  law  to  be  applied  to  it  in 
judgment. 

No  nation  has  ever  more  implicitly  acknowledged  this  truth  than  the 
United  States.  The  construction  of  our  courts  is  such  as  to  secure  an  in- 
flexible administration  of  justice  to  foreigners  as  well  as  to  our  own  citizens. 
No  bending  to  the  winds  of  occasional  doctrine.  Steady,  erect  and  inde- 
pendent, they  have  no  guide  and  no  teacher  but  the  law.  Even  our  courts 
of  admiralty  (a  description  of  courts  elsewhere  too  subject  to  extraneous 
influence)  have  here  been  furnished  with  no  direction  but  the  law.  No 
nation  has  had  more  occasion  to  insist  upon  the  vigorous  application  of  the 
law  of  nations.  We  have  felt,  as  every  nation  similarly  circumstanced  must 
feel,  that  a  large  portion  of  the  justice  due  to  our  fellow-citizens  is  to  be 
^  ,  obtained  only  by  means  of  the  law  of  ^nations  ;  and  vre  acknowledge 
-I  it,  not  only  for  its  justice,  but  that  we  may  have  the  benefit  of  its 
provisions.  It  is  a  feeble  exhibition  of  its  virtue,  to  speak  only  of  its  regu- 
lating the  intercourse  of  nations.  Its  operation  is  upon  individuals,  and 
upon  individual  rights. 
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The  position  that  the  law  of  nations  is  part  and  parcel  of  the  common 
law,  is  supported  by  the  highest  ^nd  most  venerable  authority  ;  indeed,  it 
has  never  been  questioned,  and  more  especially  the  law-merchant.  1  Bl. 
Com.  273  ;  4  Ibid.  67.  Magna  Charta,  c.  30,  contains  an  express  provision 
in  favor  of  merchant  strangers ;  which  occasioned  the  striking  remark  of 
Montesquieu,  lib.  20,  ch.  14,  that  the  English  have  made  the  protection 
of  foreign  merchants,  one  of  the  articles  of  their  own  liberty.  In  IHquet  v. 
Bathy  3  Burr.  1480-81,  Lord  Mansfield  quotes  Lord  Talbot,  as  declaring 
a  clear  opinion,  "  that  the  law  of  nations,  in  its  full  extent,  was  part  of  the 
law  of  England.'*  ''That  the  law  of  nations  was  to  be  collected  from 
the  practice  of  different  nations,  and  the  authority  of  writers."  He  quotes 
Lord  Habdwickb  to  the  same  effect,  and  Lord  Holt.  Four  names  being 
thus  associated,  either  of  them  alone  sufficient  to  establish  a  point  ;  and 
collectively,  making  a  weight  of  authority,  only  surpassed  by  the  splendor 
of  such  an  assemblage  of  luminaries.  In  JRespublica  v.  LongchampSy 
1  Dall.  Ill,  a  criminal  case,  the  indictment  was  upon  the  law  of  nations. 
McKbak,  Chief  Justice,  a  very  learned  lawyer,  and  a  very  eminent  man, 
says, "  the  law  of  nations  form  a  part  of  the  municipal  laws  of  Pennsylvania." 
"  This  law,  in  its  full  extent,  is  part  of  the  law  of  this  state,  and  is  to  be 
collected  from  the  practice  of  different  nations,  and  the  authority  of 
writers." 

But  why  accumulate  authorities  npon  a  point  which  is  every  day 
adopted,  acted  upon  and  confessed  ?  The  occasions  for  its  application  are 
of  daily  occurrence,  and  its  application  is  daily  made  (sometimes  uncon- 
sciously, I  admit)  by  every  tribunal  in  the  land,  from  the  highest  to  the 
lowest.  Why  take  up  time  in  insisting  upon  what  is  so  manifest,  so  univers- 
ally conceded  ?  Manifest  and  conceded  though  it  be,  yet  there  is  not  always 
a  full  sense  of  its  force  and  authority.  This  makes  it  necessary  to  say,  as  the 
truth  really  is,  that  the  authority  of  the  law  of  nations  is  exactly  the  same 
as  that  of  the  common  law  ;  it  is  as  binding  in  matters  of  judicature  ;  it  is 
imperative  and  of  absolute  power.  Its  principles,  being  known,  can  no 
more  be  set  aside,  evaded  or  disregarded  than  a  settled  principle  of  the 
common  law.  Call  it  comity  ;  still  it  is  law,  and  part  of  the  rights  of 
individuals,  who  are  wronged  if  it  be  denied  to  them. 

This  law  is  a  part  of  the  law  of  Alabama  towards  foreign  nations.  Its 
authority  towards  the  states  of  this  Union  is  even  greater.  They  are  uni- 
ted by  an  association  at  once  national  and  federal.  To  their  national  char- 
acter, belongs  the  faculty  of  regulating  all  their  commerce,  of  cultivating  its 
growth,  and  improving  and  strengthening  the  commercial  intercourse 
between  the  different  parts  of  the  nation.  The  spirit  of  such  an  association, 
which  aims  at  an  intimate,  *and  easy,  and  equal  intercourse,  demands,  rmgog 
that  whatever  there  is  of  comity  between  nations,  or  by  the  practice  *■ 
of  nations,  should  be  enlarged  among  the  associates.  More  especially  is  this 
true,  as  the  care  of  commerce  is  intrusted  to  the  government  of  the  whole, 
as  a  common  concern,  affecting  the  general  welfare.  If,  by  the  practice  of 
these  states,  under  the  influence  or  this  spirit  of  the  constitution  of  the 
United  States,  there  were  to  be  an  enlarged  comity  ;  it  would  become  among 
them  an  enlargement  of  that  branch  of  the  law  of  nations,  of  full  authority. 
That  practice  is  inquirable  into  (for  no  formal  convention  is  necessary),  and 
if  ascertained,  has  the  effect  of  law.    This  does  not  at  all  detract  from  the 
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sovereignty  of  the  states.  On  the  contrary^  it  is  the  work  of  sovereign 
power,  attesting  its  existence.  If  it  has  «bcen  the  universal  practice^  to 
acknowledge  each  others'  charters  of  incorporation,  in  contracts,  that  would 
make  the  law  ;  even  though  (which  is  by  no  means  the  case)  it  were  not  so 
among  independent  nations.  Of  such  a  practice,  some  of  the  evidences  will 
hereafter  be  adverted  to,  not  as  necessary,  but  because  they  may  be  useful. 
Certainly,  there  can  be  no  good  reason  for  frowning  upon,  or  seeking  to 
destroy,  a  practice,  which  is  in  harmony  with  the  spirit  of  the  constitution  ; 
tends  to  the  growth  of  commerce ;  and  has  a  kindly  influence  upon  tho 
intercourse  of  brethren  of  one  family. 

Is  this  in  any  manner  derogatory,  or  can  it  be  prejudicial,  to  the  sover- 
eignty or  to  the  policy  of  the  states  ?  We  have  heard  it  argued,  that  laws 
have  no  extra-territorial  force,  and  many  authorities  cited  to  maintain  the 
position.  Properly  understood,  it  is  as  true  as  it  is  familiar.  The  meaning 
is,  that,  proprio  vigore,  they  have  no  such  power ;  that  is,  they  have  none 
by  virtue  of  any  authority  in  the  law-giver.  He  cannot  make  a  law  to 
govern  in  another  territory.  It  is  because  this  is  so,  that  the  law  of  nations 
is  necessary,  founded  in  mutual  convenience  and  in  common  consent,  to 
ascertain  a  rule  in  individual  cases.  The  comity  of  nations  has  furnished 
the  rule.  It  is  not,  on  this  account,  the  less  a  rule  of  binding  force.  Hu- 
berus  says,  "  every  nation,  from  comity,  admits  that  the  laws  of  each 
nation,  in  force  within  its  own  territorial  limits,  ought  to  be  in  force  in  all 
other  nations,  without  injury  to  their  respective  powers  and  rights."  Do 
Confl.  Leg.  lib.  1,  tit.  3,  §  2,  p.  638.  The  proudest  nations  have  adopted 
this  maxim.  How,  then,  can  its  adoption  be  derogatory  to  states  closely 
confederated  ?  But  if,  at  any  time,  such  a  practice,  however  long  continued, 
should  be  found  derogatory,  impolitic  or  inconvenient,  is  the  evil  without  a 
remedy  ?    The  law-making  power  is  to  apply  the  corrective. 

And  here,  we  naturally  recur  to  the  other  branch  of  the  law  of  Alabama, 
the  statutory  law,  the  exercise  of  the  power  of  the  law-making  authority. 
Within  the  limits  of  the  constitution,  this  is  admitted  to  be  plenary  ;  there 
is  no  other  restriction.  The  legislature  is  competent  to  decide  upon  both 
points — the  evil  and  the  remedy.  Of  tho  duty  of  the  courts  to  respect  the 
decision,  when  clearly  made,  there  is  no  doubt.  But  that  it  belongs  to  the 
^  ,  judiciary  originally  *to  deal  with  either,  cannot  be  assented  to.  The 
-I  courts  are  to  expound  the  laws,  not  to  make  them  ;  they  have  no 
faculties  for  such  an  inquiry.  There  is  still  another  objection.  The  will  of 
the  legislature,  however  pronounced,  is  binding  upon  the  judiciary.  Their 
enactment  is  a  positive  exercise  of  legislative  power.  Their  refusal  to 
enact,  where  they  have  power,  is  equally  significant  of  their  opinion.  Either 
is  the  will  of  the  community,  which  is  paramount.  The  legislature,  too,  can 
precisely  adapt  the  remedy  to  the  evil.  Courts  of  justice  cannot ;  they 
have  no  power  to  change  the  law  from  what  it  has  been.  Here,  then,  is  the 
saving  of  what  Huberus  calls  "  their  respective  powers  and  rights."  It  is 
in  the  sovereign  law-making  power,  and  not  in  the  administration  of  the 
law,  that  the  saving  authority  is  lodged. 

Having  thus  established  that  the  law  of  nations  is  part  of  the  law  of 
Alabama,  we  come  to  these  the  only  remaining  inquiries  : — 1.  What  is  the 
law  of  the  case,  according  to  the  laws  of  nations ;  as  they  exist  among 
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independent  nations^  and  by  the  practice  of  these  states?    2.  Is  there  any 
statute  of  Alabama  which  alters  the  law  ? 

1.  Bat  here  we  are  met  by  an  objection  which,  if  well  founded,  puts  the 
law  of  nations  and  the  comity  of  nations  entirely  out  of  the  case.  It  is 
said,  they  do  not  apply,  because  the  states  of  this  Union  are  confederated  and 
not  independent  states.  (Opinion  of  the  jndge  of  the  circuit  court.)  These 
states  are  at  once  confederated  and  independent  states.  They  are,  to  all 
intents  and  purpose,  independent  and  sovereign,  except  so  far  as  they  have 
given  up  their  powers  to  the  Union.  "  For  all  national  purposes,  embraced 
by  the  federal  constitution,  the  states  and  their  citizens  are  one — united  under 
one  sovereign  authority.  In  all  other  respects  the  states  are  necessarily 
foreign  and  independent  of  each  other."  JBuckner  v.  Mnlej/y  2  Pet.  686, 
500.  Have  congress  then  the  power,  and  have  they  exercised  it,  to  supply 
the  rule  in  all  cases,  where,  between  independent  sovereignties,  it  is  furnished 
by  the  law  of  nations;  and  where,  from  some  cause,  it  is  indispensably 
requisite  that  it  should  be  supplied?  Do  the  laws  of  the  United  States 
define  the  rights  of  the  domicil  in  cases  of  intestacy  and  succession  ?  Do 
they  decide,  what  law  shall  govern  the  construction  of  contracts  ?  Do  they 
tell  us,  where  a  contract  shall  be  deemed  to  have  been  made?  Do 
they  determine,  how  the  capacity  of  parties  shall  be  ascertained  ?  Do  they 
provide,  how  the  ages  of  majority,  for  different  purposes,  shall  be  deter- 
mined ?  Do  they  settle,  or  afford  the  means  of  settling,  any  one  of  the 
innumerable  questions  arising  from  the  conflict  of  laws  ?  The  constitution 
makes  provision  for  the  cases  of  fugitives  from  justice  and  fugitives  from 
labor,  and  that  is  all. 

But,  speaking  historically,  there  was  a  time  when  these  states  (then  pro- 
vinces) were  entirely  independent  of  each  other.  There  was  a  time,  after- 
wards, when  they  were  united  by  a  very  loose  and  inadequate  confederation. 
What  law  governed  at  those  respective  *periods  ?  When  and  how 
has  it  been  altered  ?  There  has  been  no  alteration.  There  is  scarcely  I- 
a  volume  of  reports  in  this  Union,  the  reports  of  the  decisions  of  this  court 
included,  which  has  not  the  title  Foreign  Laws,  and  Foreign  States ;  and 
does  not  embrace  under  them,  these  states  and  their  laws.  There  is  not  a 
digest,  with  any  pretension  to  the  character  of  completeness,  but  has  such 
a  title.  There  is  not  a  case  discussed,  in  which  a  question  arises,  wlu^e  the 
law  of  nations  is  not  appealed  to.  The  learned  and  most  useful  work  of 
Judge  Stoby,  upon  the  Conflict  of  Laws,  applies  it  to  the  states  throughout. 
And  this  court  has  decided,  sanctioning  the  judgment  of  the  circuit  court 
for  the  district  of  Pennsylvania,  JjO?isdale  v.  Brown^  4  W.  C.  C.  86,  that  a 
bill  drawn  in  one  state  upon  another  state,  is  a  foreign  bill.  If  this  be  an 
error,  there  certainly  never  was  another  instance  of  one  so  pervading  and 
deeply  rooted,  and  which  so  long  escaped  detection.  We  submit,  however, 
respectfully,  but  confidently,  that  it  is  not  an  error.  A  law  among  these 
states,  deciding  those  questions  of  continual  occurrence  which  fall  under 
the  title  of  comity  of  nations,  is  of  indispensable  necessity,  much  more 
important  among  themselves,  than  between  any  one  of  them  and  nations 
foreign  to  our  Union.  In  proportion  as  intercommunication  becomes  more 
rapid  and  easy,  or,  in  other  words,  as  the  great  ends  and  objects  of  the 
Union  are  attained,  it  becomes  more  and  more  important.  Precisely, 
because  these  states  are  at  once  confederated  and   independent,  because 
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there  is  a  union,  and  yet  these  are  sovereign  states,  we  cannot  dispense  with 
a  law,  which  is  in  the  spirit  of  union,  but  is  essential  to  independent 
sovereignties.  Comity  is  a  sovereign  attribute.  It  would,  indeed,  be  very 
singular,  if  it  were  true,  that  a  British  corporation  was  entitled  to  be 
acknowledged  in  our  courts,  but  a  corporation  of  one  of  our  own  states 
was  not. 

Assuming  that  the  law  of  nations  does  apply  between  the  states  of  the 
Union  ;  what  is  the  rule  of  that  law  as  applied  to  the  present  question  ? 
The  rights  of  a  corporation,  that  is,  its  corporate  rights,  are  all  conferred 
by  its  charter,  are  all  of  equal  authority,  and  from  the  same  source  of 
power.  What  are  they  ?  To  have  a  corporate  name  and  style  ;  to  have  a 
common  seal ;  to  have  succession  ;  to  sue  and  be  sued  by  its  corporate  name  ; 
to  be,  by  that  name,  a  person  in  law,  capable  of  contracting  ;  to  make  by- 
laws. The  power  to  transact  business  is  not,  properly  speaking,  granted 
by  the  charter,  but  the  rights  of  the  associators,  which  they  would  have 
individually  or  collectively,  are  restricted  by  it.  The  grant  is  limited  to 
the  particular  kind  of  business,  whatever  it  may  by,  or  other  kinds  are 
expressly  prohibited  ;  in  either  case,  the  body  cannot  transcend  these  limits. 
Thus  incorporated,  the  body  becomes  a  person  in  law  ;  and  is  embraced  by 
statutes  which  speak  of  persons,  as  well  in  criminal  as  in  civil  proceedings. 

United  States  v.  Amedy,  11  Wheat.  392  ;  United  States  v.  State  Bank  of 
North  Carolina^  6  Pet.  29  ;  Beaston  v.  Farmers^  Bank  of  Delaware^ 
*642l  *^^  Ihid.  134-5.  Such  a  recognition  of  state  corporations,  by  the 
-'  laws  of  the  United  States,  as  persons,  having  a  lawful  existence,  is,  of 
course,  a  recognition  of  them,  by  the  same  laws,  as  persons  possessing  all 
the  faculties  and  attributes  conferred  upon  them  by  their  charters.  To 
acknowledge  them  to  be  persons,  when  they  are  so  by  creation  of  law,  is 
to  acknowledge  all  that,  by  law,  constitutes  the  persons  so  created.  There 
can  be  no  distinction.  All  the  corporate  privileges  are  of  equal  authority, 
as  before  remarked  ;  and  are  from  the  same  source. 

This  person,  thus  constituted,  is  not  so  entirely  artificial  as  to  conceal  or 
destroy  the  substantial  character  of  the  individuals  associated  under  its 
name  ;  nor  to  take  away  their  rights,  or  release  them  from  their  obligations 
as  citizens.  Thus,  a  corporation  composed  of  citizens  of  one  state,  with 
proper  averments  on  the  record,  may  sue  a  citizen  of  another  state  in  the 
courts  of  the  United  States.  Bank  United  States  v.  Deveaux^  5  Cranch  61. 
Where  a  corporation  is  sued  in  the  circuit  court,  it  isprimd  facie  evidence, 
to  support  the  averment  of  citizenship,  that  it  is  incorporated  by  a  law  of 
the  state  where  it  is  sued.  Catlelt  v.  Pacifc  Insurance  Company ^  1  Paine 
694.  It  is  only  primd  facie  evidence.  A  bill  in  equity  was  filed  by  A.,  a 
citizen  of  New  Jersey,  against  B.  and  the  Lehigh  Coal  and  Navigation 
Company,  an  incorporated  body  in  Pennsylvania.  A  plea  to  the  jurisdic- 
tion set  forth  that  four  of  the  corporators,  naming  them,  were  citizens  of 
New  Jersey.  The  plea  was  sustained  ;  the  corporators  being  the  real 
defendants,  by  their  corporate  name,  and  represented  by  their  officers. 
Kirkpatrick  v.  White^  4  W.  C.  C.  695.  A  foreign  corporation,  for  the  pur- 
pose of  jurisdiction,  is  an  alien.     Society  for  Propagation  of  the  Gospel  v. 

WheeleTy  2  Gallis.  105 ;  8  Wheat.  464.     The  very  case  before  the  court 
admits  the  jurisdiction,  and  of  course,  admits  the  ground  upon  which  the 
jurisdiction  must  re^t, 
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Here^  then,  is  an  association  of  individuals,  clothed  by  law  with  certain 
faculties,  which,  as  individuals,  they  would  not  have,  to  transact  business, 
which  as  individuals  they  might  lawfully  transact.  The  former  are  their 
franchises  or  privileges.  They  are  united,  and  one  and  all  conferred  by 
territorial  legislation.  The  substance  of  the  matter  is,  that  it  is  an  exercise 
of  individual  rights,  under  a  form  authorized  by  law.  It  cannot  be  dis- 
tinguished in  principle,  from  the  case  of  special  partnerships  under  the  laws 
of  Pennsylvania  and  New  York ;  where  one  person  becomes  the  representa- 
tive of  all,  just  as  the  corporate  name  represents  the  individual  corporators. 
They  all  make  up  the  one  person  in  law. 

It  must  be  very  obvious  (and  this  is  the  conclusion  sought),  that  the 
acknowledgment  of  this  person,  for  any  one  of  its  legal  attributes,  is  as  full 
a  recognition  of  the  law  which  created  it,  as  an  acknowledgment  of  the 
whole.  Such  a  recognition  is  equally  giving  effect  to  extra-territorial 
legislation.  In  truth,  it  is  an  acknowledgment  of  the  whole,  for  it  admits 
the  person  created  by  law.  As  a  person,  having  a  lawful  existence,  all  the 
faculties  which  constitute  *the  person  are  admitted,  unless  there  be  r^,,- .„ 
0ome  of  them  that  are  prohibited.  This  seems  an  unavoidable,  though  ^ 
a  tedious  deduction. 

Of  the  privileges  conferred  by  the  charter,  one  is  to  sue  and  be  sued  by 
the  corporate  name.  Can  such  a  corporation,  being  a  foreign  corporation, 
sue  and  be  sued  by  its  corporate  name  ?  If  it  can,  the  law  which  created 
it  is  acknowledged  as  operating,  and  of  course,  the  person  is  acknowledged 
as  the  law  has  made  it ;  and  that  law,  it  cannot  be  denied,  does  give  the 
power  to  contract  in  the  corporate  name.  The  right  of  foreign  states  and 
corporations  to  sue,  can  be  traced  in  the  books  of  the  law,  for  more  than 
two  centuries.  The  earliest  case  is  that  in  Bac.  Abr.  6.31,  E.  3,  tit.  Court 
de  Admiralite,  ITmg  of  SpaMs  Case  in  Admiraltie,  Prohibition  was 
granted  and  trover  directed  at  common  law  in  the  name  of  the  King  of  Spain. 
2  Bulstr.  222  (13  Jac.  I.)  ;  1  Roll.  133.  In  Hob.  113  (Jac.  I.,  between  1614 
and  1626),  the  bill  was  dismissed,  because  it  was  in  the  name  of  the  ambas- 
sador, and  not  of  the  king  of  Spain.  Then  follows  the  case  of  the  Dutch 
West  India  Company  v.  Van  Moses,  2  Ld.  Raym.  1632  ;  1  Str.  612.  (2 
Geo.  II.  A.  D.  1729.)  The  company,  a  foreign  corporation,  sued  by  its  name 
of  reputation.  The  suit  was  sustained ;  and  though  the  case  was  much 
litigated,  and  carried  to  the  house  of  lords,  the  right  to  sue  was  never 
denied.  This  case  has  always  been  considered  as  having  finally  settled  the 
question.  The  cases  which  have  since  occurred  have  already  been  brought 
into  view  in  the  cause  last  argued  (by  Mr.  Ogden)  excepting  King  of  Spain 
V.  MuUetty  2  Bligh  31.  There  is  still  another  case,  of  some  note,  in  which 
we  were  all  interested,  where  a  great  political  corporation  was  allowed  to 
sue,  without  dispute,  and  to  recover  in  the  courts  of  England.  United 
States  V.  Smithson^s  Executors^  for  the  Smithsonian  legacy. 

The  authorities  in  the  United  States  are  equally  uniform.  There  are 
decisions  in  Massachusetts,  Connecticut,  New  York,  Pennsylvania,  Virginia, 
Louisiana,  and  probably  in  other  states.  The  point  is  so  thoroughly  estab- 
lished, as  to  be  assumed  in  argument.  In  Bushel  v.  CommoiceaUh  Insure 
ance  Company  of  Boston^  16  Serg.  A  Rawle  173,  the  question  was,  whether 
a  foreign  corporation  was  liable  to  the  process  of  foreign  attachment.  Judge 
RoGSBS,  delivering  the  opinion  of  the  supreme  court  of  Pennsylvania,  says, 
ISPbters— 30  465 
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**  The  power  of  corporations  to  sue  in  personal  actions  is  not  restricted  to 
corporations  created  by  the  laws  of  this  commonwealth.  If  they  can  sue 
within  a  foreign  jurisdiction,  why  should  they  not  also  be  liable  to  suit,  in 
the  same  manner  and  under  the  same  regulations  as  domestic  corporations  ?'' 
See  also  Williamson  v.  Smoot,  1  Mart.  (La.)  31.  Nor  is  the  authority  of 
this  high  court  wanting.  In  the  Society  for  Propagating  the  Gospel  v. 
New  Haven^  8  Wheat.  464,  the  right  of  a  foreign  corporation  to  sue  is 
admitted.  In  The  Same  v.  Town  of  Pawlet,  4  Pet.  480,  the  right  is  sus- 
tained ;  and  the  court  further  decided,  that  the  corporate  capacity^  is 
♦B4.41  **<^"^^t^®^>  ^y  pleading  the  general  issue.  If  contested,  it  must  be 
-^  by  a  special  plea  in  abatement,  or  in  bar. 

Innumerable  cases  have  occurred,  in  which  the  question  might  have  been 
raised.  Instead  of  this,  there  arc  rules  of  pleading  and  rules  of  evidence, 
which  assume  the  right  to  sue,  as  unquestionable.  If  the  charter  be  put  in 
issue,  the  foreign  law  must  be  produced.  In  no  one  of  the  decided  cases 
was  the  suit  maintained  by  virtue  of  any  special  law  or  right.  They  were 
all  upon  the  ground  of  the  common  law.  In  no  one  of  them  (unless  it  be  in 
PindaU  \,  Marietta  £ank),  was  the  power  to  contract  drawn  in  question, 
denied  or  doubted.  In  2  Bligh.  21,  Lord  Elden  puts  a  case  of  contract. 
"Suppose,  the  king  were  to  send  his  jewels  to  be  set  by  Rundcll  &  Bridge, 
and  the  jewellers  were  not  to  deliver  them  up  to  the  king,  do  you  think  the 
courts  of  the  country  would  not  interfere  ?"  Lord  Redesdale  says,  "  I  con- 
ceive there  can  be  no  doubt,  that  a  sovereign  may  sue.  If  he  cannot,  there 
is  a  right  without  a  remedy."  "  As  to  the  proposition,  that  a  sovereign  prince 
cannot  sue,  it  would  be  against  all  ideas  of  justice."  No  learning  is  neces- 
sary to  understand  such  arguments  as  these.  The  highest  legal  attainments 
are  never  more  fully  exhibited  than  in  direct  appeals  to  good  sense  and 
justice. 

The  doctrine,  as  has  been  seen,  of  the  right  of  the  corporations  of  one 
state  to  sue  in  the  other,  is  thoroughly  incorporated  into  our  system  of 
jurisprudence.  How  then  can  it  be  said,  there  is  no  comity  between  the 
states?  It  is  established,  that  the  law  of  the  charter  is  recognised,  though 
granted  by  another  state.  The  corporation  is  clothed  everywhere  with  the 
character  given  by  the  charter.  The  whole  question  is  thus  settled,  as  to  all 
corporations.  Can  it  be  necessary  further  to  examine  the  principle  upon 
which  this  rests  ?  In  giving  corporate  powers,  the  foreign  law  operates 
rightfully  within  its  own  territory,  as  it  does  in  giving  validity  or  construc- 
tion to  a  contract  between  individuals.  It  is  the  exercise  of  a  strictly  terri- 
torial power  in  the  one  act,  as  it  is  in  the  other.  There  is  nothing  extra- 
territorial in  either.  The  question  is^  what  respect  is  yielded  to  it  in  another 
state  ?  And  the  answer  is  found  in  the  fact,  that  it  is  capable  of  suing  as  a 
domestic  corporation  may,  which  is  evidence  of  unbounded  respect.  Story's 
Conflict  of  Laws  64,  §  66-7. 

We  have  been  told,  that  foreign  executors,  administrators  and  guardians 
are  not  acknowledged.  If  this  were  so,  it  would  prove  nothing  but  that,  for 
good  reasons,  these  cases  are  excepted  from  the  general  operation  of  comity. 
But  they  are  acknowledged  ;  they  cannot  sue  ;  this  is  the  whole  extent  of 
the  exception  ;  a  voluntary  payment  to  them  is  good  and  valid.  Besides,  the 
executorship  or  administration  of  the  domicil  is  regarded  as  the  principal, 
4C6 
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and  any  other  is  only  ancillary  to  it.  So  that,  for  most,  perhaps,  for  all  pur- 
poses, except  enforcing  payment  by  suit,  they  are  regarded. 

But  as  to  contracts,  the  ground  of  the  matter  is,  that  the  extra-territorial 
effect  is  by  comity,  adopting  voluntarily  the  law  of  *another  state,  as  rmxA^ 
a  rule  of  decision,  where  it  is  the  proper  and  natural  rule.  This  *- 
adoption  is  presumed,  unless  the  contrary  bo  made  apparent.  Such  is  the 
doctrine  of  the  common  law  of  the  states  of  this  Union.  And  what  would 
be  the  consequences  of  a  contrary  doctrine  ? 

1.  The  inconvenience,  mischief  and  injustice  that  would  result  from 
I              establishing  that  a  corporation  can  make  no  valid  contract  beyond  the  lira- 

j  its  of  the  state  creating  it.     Consider  the  immorality  of  urging  and  aiding 

j  the  breach  of  contracts  fairly  made  ;  especially,  if,  on  one  side,  executed. 

Public  policy  may  sometimes  require  from  the  tribunals  to  withhold  their 
aid  from  parties  ;  but  they  do  it  from  necessity,  and  always  under  a  sense 
of  the  individual  injustice  and  wrong  that  are  done.  It  is  a  casual  advan- 
tage to  dishonesty,  which  ought  not  to  be  often  presented,  nor  unless  there 
be  a  clear  prohibition.  What  possible  inducement  is  there  here  ?  Consider 
also  the  great  injury  to  commerce  and  trade.  Sales  for  incorporated  manu- 
facturing companies,  to  the  amount  of  millions  of  dollars  annually,  are  made 
by  their  agents.  What  possible  reason  can  be  given  for  declaring  all  such 
transactions  illegal  and  void  ?  Insurances  are  made  by  incorporated  com- 
panies against  fire,  and  against  marine  risks.  Are  the  policies  to  be 
declared  void  ?  To  what  good  end  ?  Again,  it  must  embrace  all  contracts, 
implied  as  well  as  express  ;  for  if  it  be  unlawful  to  make  an  express  prom- 
ise, surely  the  law  will  not  imply  one.  No  two  corporations,  in  different 
states,  can  make  any  contract  with  each  other.  For  one  of  them  must 
unavoidably  contract  out  of  the  state  where  it  is  chartered.  Obliga- 
tions and  notes  of  corporations,  even  bank-notes,  passed  in  another  state, 
must  become  void,  because  there  is  a  new  contract  with  the  holder.  There 
would  be  no  end  to  the  enumeration  of  the  mischiefs  which  would  flow  from 
such  a  decision. 

2.  The  capacity  of  corporations  to  make  contracts  beyond  their  states, 
and  the  exertion  of  that  capacity,  are  supported  by  uniform,  universal  and 
long-continued  practice.  How  many  of  our  corporations  have  made  con- 
tracts in  England,  by  their  agents?  How  many  have  made  contracts  in 
other  states?  How  many  such  contracts  are  now  pending,  where  the  con- 
sideration on  one  side  has  been  fully  paid  ?  It  surpasses  all  power  to  estimate 
them.  What  disorder  and  gross  wrong  would  be  caused  by  introducing  a 
principle  that  would  declare  them  illegal  and  void  !  And  for  what  good 
purpose?  To  abolish  a  common  law,  found  convenient  and  just,  and  adopted 
as  it  were  by  the  whole  people. 

But  of  this  adoption  there  is  more  authentic  evidence  than  this  ;  more 
tangible,  more  c<  gnisable  in  a  court  of  justice.  There  is  every  kind  of  evi- 
dence. 

1.  Judicial.  Unless  it  be  in  a  single  case,  to  be  adverted  to  presently, 
which  really  is  not  an  exception,  there  is  not  an  instance  of  such  an  objec- 
tion ever  being  made.  This  silence  is  not  without  significance,  for  cases 
have  been  of  daily  occurrence.  *There  is  affirmative  evidence  too.  r^^Aa 
Society  for  Propagating  the  Ooapel  v.  Wheeler^  8  Wheat.  464,  is  to  *■ 
the  point.     PindaUy,  Marietta  Bank^  2  Rand.  465,  admits  that  what  are 

467 


646  SUPREME  COURT  [Jan'y 

Bank  of  Augusta  v.  Earle. 

there  termed  "  secondary  contracts,"  may  be  made.  If  it  seem  to  go  fur- 
ther, and  question  the  validity  of  primary  contracts,  it  is  proper  to  remark, 
that  the  action  was  sustained  ;  and  therefore,  the  saying  would  be  merely 
obiter^  and  of  little  weight,  notwithstanding  the  high  authority  of  the  court. 
But  what  is  said  has  express  reference  to  banking  operations,  and  the 
restraints  upon  them  by  the  laws  of  Virginia.  Judge  Cabell  says,  "  It  is  our 
policy  to  restrain  all  banking  operations  by  corporations  not  established 
by  our  laws.  It  would  not,  therefore,  be  permitted  to  a  bank  in  Ohio,  to 
establish  an  agency  in  this  state,  for  discounting  notes,  or  carrying  on  other 
banking  operations  ;  nor  could  they  sustain  an  action  upon  notes  thus 
acquired  by  them."  The  poHcy  here  referred  to  is  apparent  from  the  statutes 
of  Virginia.  (Tait^s  Dig.  41,  Ac.)  Let  the  court  of  appeals,  however,  be 
its  own  expositor.  In  Reese  v.  Conococheagae  BanJc,  5  Rand.  326,  Gbeek, 
Justice,  says,  "  It  was  decided,  2  Rand.  465,  that  a  foreign  corporation  may 
sue  in  our  courts,  upon  a  contract  with  them,  valid  according  to  the  laws 
of  the  country  in  which  it  was  made  ;  unless  it  was  contrary  to  the  policy  of 
our  laws  ;  and  the  making  a  note  in  Virginia  to  be  discounted  at  a  foreign 
bank,  is  not  so."  Thus  explained,  the  case  admits  the  power  to  make  con- 
tracts by  all  corporations,  excepting  primary  ones  by  banks,  for  carrying  on 
banking  operations,  and  by  banks  for  all  others.  We  might,  therefore,  law- 
fully buy  a  bill  of  exchange  in  Virginia  ;  and  so  the  case  is  really  an  author- 
ity in  our  favor. 

2.  Legislative.  The  Chesapeake  and  Ohio  Canal  Company,  an  incor- 
porated company,  sent  an  agent  to  Europe,  to  borrow  a  million  of  dollars, 
to  be  secured  by  mortgage  upon  the  three  local  corporations  within  this 
district ;  and  the  United  States,  under  an  act  of  congress,  guarantied  the 
payment  of  the  interest.  Was  this  a  void  contract,  being  made  abroad  ? 
The  contracts  made  by  the  treasury  with  the  state  banks,  about  the  deposit 
of  the  public  moneys,  were  made,  in  law,  as  we  have  seen,  and  probably,  in 
fact  too,  in  the  city  of  Washington.  Were  they  void?  The  same  question 
might  be  put  as  to  the  contracts  the  deposit  banks  were  to  make  with  each 
other  ;  which,  as  to  one  of  them,  could  not  fail  to  be  beyond  the  limits  of 
its  charter.  Contracts  of  the  post  office  department  with  railroad  companies, 
are  they  all  void  ?  These  are  all  instances  of  contracts  with  or  by  corpora- 
tions, beyond  their  territorial  limits,  and  yet  they  are  recognised  by  acts  of 
congress  as  good. 

The  methods  of  proceeding  by  state  legislatures  are  to  the  same  effect. 
In  New  York,  there  is  a  law  against  banking,  and  a  law  against  foreign 
insurance  companies  (companies  out  of  the  United  States)  and  their  agents. 
In  Pennsylvania,  there  are  similar  laws.  Purd.  Dig.  68,  368  ;  Tate's  Dig. 
41.  In  Alabama,  there  was  a  law  in  1827,  since  repealed.  And  so  of  other 
♦fij.71  ®^*^^®*  *How  far  such  prohibitory  laws  may  be  carried  by  state  legis- 
-■  lation,  without  violating  the  rights  of  other  states  and  their  citizens, 
under  the  constitution  of  the  United  States,  in  not  now  the  question.  They 
are  adduced  only  as  evidence  of  the  concurrence  of  the  state  legislation  with 
the  legislation  of  the  United  States,  that  corporations  could  lawfully  con- 
tract out  of  their  territorial  limits,  unless  they  were  prohibited.  Else  why 
should  there  be  prohibition  ?  The  New  York  law  prohibited  foreign  insur- 
ance companies,  property  so  called,  from  insuring  in  New  York.  If  there 
was  any  sense  in  the  act,  it  must  follow,  that  insurance  companies  of  other 
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states  may  still  insuiv  in  New  York.  This  is  higli  and  authentic  evidence 
of  the  law,  from  the  highest  sources.  Have  the  people,  the  legislatures,  the 
judiciary  and  the  executive,  all  been  hitherto  in  error,  from  the  time  when 
the  United  States,  in  their  need,  made  their  loan  in  Holland,  up  to  the  pre- 
sent time?  The  answer  is  plain.  What  is  not  prohibited,  is  lawful,  and  is 
nnder  the  protection  of  the  law.  A  corporation  has  a  two-fold  claim.  It  has 
a  claim  to  respect  for  the  law  of  its  creation,  and  it  has  a  claim  to  respect 
for  the  rights  and  privileges  of  the  individuals  who  compose  it.  The  former 
is  sufficient  for  the  present  purpose.  The  latter  need  not  be  asserted,  unless 
there  should  be  a  prohibition,  which,  under  color  of  inhibiting  the  exercise 
of  corporate  powers,  should  really  assail  the  constitutional  rights  of  the 
citizen. 

It  remains  only  to  consider,  whether  there  is  any  law  of  the  state  of 
Alabama,  which  forbids  the  purchase  of  a  bill  of  exchange,  within  her  lim- 
its, by  a  corportion  of  another  state.  Mobile,  it  appears,  is  a  market  where 
bills  are  to  be  bought,  and  where  it  must  be  for  the  interest  of  sellers,  that 
buyers  should  freely  come.  One  does  not  easily  perceive,  what  policy  there 
can  be  to  the  contrary,  unless  it  be  to  enable  the  State  Bank  of  Alabama, 
in  some  measure,  to  command  the  market,  by  excluding  competition  as  far 
as  possible.  But  whatever  was  thus  gained  by  the  buyer,  would  be  lost  by 
the  seller.  The  more  buyers,  the  better  for  the  seller  ;  the  better  for  Mo- 
bile ;  the  better  for  Alabama.  Nor  is  it  objectionable,  because  the  buyer 
is  a  bank.  Such  a  purchase,  though  it  be  the  operation  of  a  bank,  is  not  a 
banking  operation.  What  is  meant  by  banking,  is  well  understood  and 
defined.  It  consists  of  lending  or  discounting,  receiving  on  deposit,  and  issu- 
ing paper.  Maine  Bank  v.  Butts,  9  Mass.  64  ;  People  v.  Vtica  Insurance 
Compani/,  16  Johns.  390 ;  New  York  Firemen  Itisurance  Company  v.  Ely, 
2  Cow.  678.  Accordingly,  the  prohibitory  laws  of  the  state  point  their  pro- 
hibitions and  penalties  against  one  or  all  of  these.  A  banking  charter 
would  not,  by  giving  bankiug  privileges,  authorize  the  dealing  in  bills  of 
exchange.  When  such  a  power  is  deemed  requisite,  it  is  expressly  given, 
as  something  superadded.  A  prohibition  of  banking  would  not  prohibit 
the  buying  exchange  by  corportions  or  by  individuals.  The  policy  of  such 
prohibitory  statutes  would  not  be  contravened  by  buying  bills  of  exchange. 
A  company  incorporated  *for  buying  bills  of  exchange  would  not  be  ri^^^o 
a  bank,  either  in  a  popular  or  in  a  legal  sense.  ^ 

Such  would  have  been  the  clear  law,  to  be  applied  to  the  case,  if  there 
had  been  any  legislative  act  against  banking,  in  Alabama,  at  the  time  of 
this  transaction.  Neither  the  prohibition  nor  the  policy  of  the  act  would 
have  been  encountered  by  the  purchase  of  a  bill  of  exchange.  But  there 
was  none.  The  second  section  of  the  act  of  1827  was  a  general  law. 
1  Stew.  301-2.  In  1833,  Aikin's  Digest  was  established,  and  all  laws  of  *'  a 
general  and  public  nature,"  not  included  in  it,  were  repealed,  from  and  after 
the  1st  of  January  then  next.  Dig.  301,  §  6.  This  law  is  not  included  in 
the  digest,  and  therefore,  it  is  repealed.  It  was  under  this  law,  while  it  was 
in  force,  that  Stebbins  and  others  were  indicted.  1  Stew.  300.  The  charge 
was  for  issuing  bank-notes.  The  case  is  not  unlike  the  case  of  the  Utica 
Insurance  Company ,  in  15  Johns.,  though  the  mode  of  proceeding  was 
different.  The  defendants  were  indicted,  as  individuals,  and  attempted  to 
justify  themselves,  under  a  very  lose  and  extraordinary  charter  ;  which  did 
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not  define  their  powers,  and  was,  therefore,  contended,  to  be  without  re- 
striction or  limitation.  Towards  the  close  of  the  opinion,  the  learned  judge 
speaks  of  the  issuing  of  bank-notes,  as  being  a  franchise,  under  the  consti- 
tution of  Alabama.  The  charter  is  a  franchise,  but  it  is  not  perceived, 
that  the  acts  which  might  be  done  by  an  individual,  if  not  prohibited  by 
law,  can,  with  propriety,  be  so  called,  according  to  the  legal  import  of  the 
term.  10  Petersdoff  53  (77),  note ;  4  Com.  Dig.  459.  But  be  that  as  it 
may,  as  regards  the  issuing  of  bank-notes,  it  cannot  be  pretended,  that  the 
buying  or  holding  a  bill  of  exchange,  is  a  franchise.  If  it  be,  it  would  fol- 
low, according  to  the  decision  in  Stebbin^s  Case,  that  under  the  act  of  1827, 
an  individual  might  be  indicted  for  buying  a  bill  of  exchange.  This  proves 
too  much. 

The  constitution  has  no  bearing  upon  the  question.  It  provides  in  detail 
for  the  establishment  of  a  state  bank  and  branches,  and  limits  the  number  of 
banks  the  legislature  may  establish.  (Aik.  Dig.  65-6.)  The  state  bank  is 
specially  authorized  to  purchase  bills  of  exchange,  conceding  that  it  would 
not  otherwise  possess  the  power  ;  but  there  is  nothing  to  prohibit  individ- 
uals or  other  corporations  from  buying  them,  nor  from  which  any  such  pro- 
hibition can  be  implied.  It  would,  indeed,  be  derogatory  to  the  character 
of  the  state  of  Alabama,  to  suppose,  that  she  would  be  so  wanting  to  her 
own  true  policy,  and  to  the  duties  she  owes  to  the  citizens  of  her  own  state, 
and  of  other  states,  as  to  deprive  them  of  the  use  of  the  ordinary  means  of 
transferring  their  funds,  for  the  sake  of  conferring  an  odious  and  unjust, 
and  probably,  fruitless,  monopoly,  upon  her  own  bank.  The  only  effect 
would  be,  to  impose  upon  her  citizens  the  vexation  and  expense  of  going 
abroad  in  quest  of  purchasers,  instead  of  having  purchasers  to  come  to 
them. 

It  is  submitted,  that  the  judgment  below  is  erroneous  ;  that  it  ought 
^  ♦to  be  reversed  ;  and  judgment  on  the  case  stated  be  entered  for  the 

^^^J  plaintiffs. 

Webster,  also  of  counsel,  with  Sergeant,  for  the  United  States  Bank. — 
The  United  States  Bank  is  a  corporation  created  by  a  law  of  the  state  of 
Pennsylvania.  By  that  act,  the  bank,  among  other  functions,  possesses  that 
of  dealing  in  bills  of  exchange.  In  the  month  of  January  1837,  having  funds 
in  Mobile,  this  bank,  through  the  instrumentality  of  its  agent,  Mr.  Poe,  pur- 
chased a  bill  of  exchange,  to  remit  to  New  York.  This  bill,  drawn  at  Mobile, 
upon  New  York,  and  indorsed  by  William  D.  Primrose,  the  defendant  in  this 
case,  not  having  been  paid,  either  at  New  York,  or  by  the  drawer,  the  Bank 
of  the  United  States  instituted  this  suit  in  the  circuit  court  of  Alabama,  to 
recover  the  money  due  on  the  bill.  In  the  court  below,  it  was  decided, 
that  the  contract  by  Poe  in  behalf  of  the  bank  was  void,  on  two  grounds. 
1.  Because  it  was  a  contract  made  by  the  United  States  Bank,  in  the  state  of 
Alabama  ;  whereas,  a  bank  incorporated  by  the  state  of  Pennsylvania  can 
do  no  act  out  of  the  limits  of  Pennsylvania.  2.  Because  Alabama  has  a 
bank  of  her  own,  the  capital  of  which  is  owned  by  the  state  herself,  which 
is  authorized  to  buy  and  sell  exchange,  and  from  the  profits  of  which  she 
derives  her  revenue  ;  and  the  purchase  of  bills  of  exchange,  being  a  banking 
operation,  the  purchase  of  such  bills  by  others,  at  least,  by  any  corporation, 
although  there  is  no  express  law  forbidding  it,  is  against  the  policy  of  tho 
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State  of  Alabama,  as  it  may  be  inferred  from  the  provisions  of  the  consti- 
tution of  that  state,  and  the  law  made  in  conformity  thereto. 

It  is  admitted,  that  the  parties  are  rightfully  in  conrt.  It  is  admitted 
also,  that  the  defendant  is  a  citizen  of  Alabama,  and  that  all  the  citizens 
who  compose  the  corporation  of  the  United  States  Bank  are  citizens  of  the 
state  of  Pennsylvania,  or  of  some  other  state  besides  Alabama.  The  ques- 
tion is,  can  they,  as  a  corporation,  do  any  act  within  the  state  of  Alabama? 
In  other  words,  is  there  anything  in  the  constitution  or  laws  of  the  state  of 
Alabama  which  prohibits,  or  rightfully  can  prohibit,  citizens  of  other  states, 
or  corporations  created  by  other  states,  from  buying  and  selling  bills  of  ex- 
change in  the  state  of  Alabama  ? 

In  his  argument  for  the  defendant  in  this  case,  my  learned  friend,  Mr. 
Vande  Gruff,  asked  certain  questions,  which  I  propose  to  answer.  Can 
this  bank,  said  he,  transfer  itself  into  the  state  of  Alabama  ?  Certainly  not. 
Can  it  establish  a  branch  in  the  state  of  Alabama,  thereto  perform  the  same 
duties  and  transact  the  same  business  in  all  respects  as  in  the  state  of  Penn- 
sylvania ?  Certainly  not.  Can  it  exercise  in  the  state  of  Alabama,  any  of 
its  corporate  functions?  Certainly  it  can.  For  my  learned  friend  admits 
its  right  to  sue  in  that  state,  which  is  a  right  that  it  possesses  solely  by  the 
authority  of  the  Pennsylvania  law,  by  which  the  bank  is  incorporated,  riu--^ 
We  thus  clear  the  case  of  some  difficulty,  by  arriving  at  this  point,  *■ 
the  admission  on  both  sides  that  there  are  certain  powers  which  the  bank 
can  exercise  within  the  state  of  Alabama,  and  certain  others  which  it  cannot 
exercise. 

The  question  is,  then,  whether  the  bank  can  exercise  within  the  state  of 
Alabama,  this  very  power  of  buying  a  bill  of  exchange  ?  Our  proposition 
is,  that  she  can  buy  a  bill  of  exchange  within  the  state  of  Alabama  :  because 
there  are  no  corporate  functions  necessary  to  the  act  of  buying  of  a  bill  of 
exchange  ;  because  buying  and  selling  exchange  is  a  thing  open  to  all  the 
world,  in  Alabama  as  well  as  everywhere  else  ;  because,  although  the  power 
to  buy  and  sell  bills  of  exchange  be  conferred  upon  this  bank,  by  its  charter, 
and  it  could  not  buy  or  sell  a  bill  of  exchange,  without  that  provision  in  its 
charter,  yet  this  power  was  conferred  upon  it,  as  were  other  powers  con- 
ferred by  its  charter,  to  place  the  bank  upon  the  same  footing  as  an 
individual ;  to  give  it,  not  a  monopoly,  not  an  exclusive  privilege  in  this 
respect,  but  simply,  the  same  power  which  the  members  of  the  corporation, 
as  individuals,  have  an  unquestionable  right  to  exercise.  The  banker,  the 
broker,  the  merchant,  the  manufacturer,  all  buy  bills  of  exchange,  as  indi- 
viduals. The  individuals  who  compose  a  corporation  may  do  it  ;  and  we 
say,  that  they  may  do  it,  though  they  do  it  in  the  name  of,  and  for,  the 
corporation.  We  say,  undoubtedly,  that  they  cannot  acquire  power,  under 
the  Pennsylvania  charter,  to  do  acts  in  Alabama  which  they  cannot  do  as 
individuals  ;  but  we  say,  that  the  corporation  may  do,  in  their  corporate 
character,  in  Alabama,  all  such  acts,  authorized  by  their  charter,  as  the 
members  thereof  would  have  a  right  to  perform  as  individuals. 

The  learned  counsel  on  the  other  side  was  certainly  not  disposed  to  con- 
cede gratuitously  anything  in  this  case.  Yet  he  did  admit,  that  there  might 
be  a  case  in  which  the  acts  of  a  corporation,  created  by  one  state,  if  done  in 
another  state,  would  be  valid.  He  supposed  the  case  of  a  railroad  company 
in  one  state,  sending  an  agent  into  another  state,  to  buy  iron  for  the  con- 
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•traotion  of  the  road.  Without  conceding  expressly  the  point  of  law  in  that 
case,  he  admitted,  that  it  would  be  a  case  very  different  from  the  present  ; 
and  he  gave  as  a  reason  for  this  admission,  that  it  would  be  a  single  spocial 
act,  necessary  to  enable  the  corporation  to  execute  its  functions  within  the 
state  to  which  it  belonged  ;  and  in  this  respect,  differing  from  the  case  now 
under  consideration.  In  what  circumstance,  it  may  well  be  asked,  do  the 
cases  differ  ?  One  act  only  of  the  corporation  of  the  United  States  Bank  is 
set  forth  in  this  record,  and  that  act  stands  singly  and  by  itself.  There 
is  no  proof  before  the  court,  that  the  corporation  ever  bought  another  bill  of 
exchange  than  that  which  is  the  subject  of  this  suit.  Transactions  of  this 
nature  must  necossarily  come,  one  by  one,  before  this  court,  when  they  come 
at  all,  and  must  stand  or  fall  on  their  individual  merits,  and  not  upon 
^  -.  *the  supposition  of  any  policy  which  would  recognise  the  legality  of 
-I  a  single  act,  and  deny  the  validity  of  the  dealings  or  transactions 
generally,  of  which  that  act  is  a  part. 

Then,  as  to  the  other  reason  stated  by  my  learned  friend  in  support  of 
the  idea,  that  such  a  purchase  of  iron  might  be  supported,  he  says,  it  is, 
because  that,  in  that  case,  the  purchase  being  made  abroad  solely  to  enable 
the  corporation  to  perform  its  functions  at  home,  might  be  considered  legal, 
under  the  law  of  comity  from  one  state  to  another.  Now,  said  Mr.  Webnter, 
that  supposed  case  is  precisely  the  case  before  the  court.  Here  is  the  case 
of  a  corporation  established  in  Philadelphia,  one  of  whose  lawful  functions 
is  to  deal  in  exchange.  A  Philadelphia  merchant,  having  complied  with  the 
order  of  his  correspondent  in  Alabama,  draws  a  bill  upon  him  for  the 
amount  due  in  consequence,  goes  to  the  United  States  Bank,  and  sells 
the  bill.  The  funds  thus  realized  by  the  bank  from  the  purchase  of  bills  of 
exchange,  accumulate  in  Alabama.  How  are  those  funds  to  be  brought 
back  by  the  Philadelphia  corporation,  within  its  control  ?  'i'he  bank  has 
nnquestioned  power  to  deal  in  bills  of  exchange.  Can  there  be  such  a  thing 
as  dealing  in  exchange,  with  a  power  to  act  only  on  one  end  of  the  line  ? 
Certainly  not.  How  then  is  the  bank  in  Philadelphia  to  get  its  funds  back 
from  Alabama  ?  Suppose,  that  it  were  to  send  an  agent  there,  and  buy 
specie.  Can  the  bank  ship  the  specie  ?  Can  it  sign  an  agreement  for  the 
freight,  insurance  and  charges  of  bringing  it  round  ?  To  do  that,  would  be 
an  act  of  commerce,  of  navigation,  not  of  exchange.  A  power  conferred 
upon  a  bank  to  deal  in  exchange  would  be  perfectly  nugatory,  unless 
accompanied  by  a  power  also  to  direct  its  funds  to  be  remitted.  The  ])rac- 
tical  result  of  a  contrary  construction  would  be,  that  this  Pennsylvania  bank 
may  carry  on  exchange  between  Philadelphia  and  Reading,  or  Philadelphia 
and  Lancaster,  but  not  by  possibility  with  Mobile,  or  any  other  city  or  place 
in  the  south,  nor  even  with  New  York,  Trenton  or  Baltimore.  Out  of  Penn- 
sylvania, it  could  only  buy  and  remit.  It  could  get  no  return.  An  exchange 
that  runs  but  one  way  !     What  sort  of  an  exchange  is  that  ? 

Having  cleared  the  case  of  some  of  these  generalities,  Mr.  Webster  pro- 
ceeded to  the  exposition  of  what  he  considered  a  constitutional,  American 
view  of  the  question.  The  record  of  this  case  finds,  that  these  plaintiffs,  the 
members  of  the  corporation  of  the  United  States  Bank,  are  citizens  of  other 
states,  and  that  the  defendant  is  a  citizen  of  Alabama.  Now,  in  the  first 
place,  to  begin  with  the  beginning  of  this  part  of  the  question,  what  are  the 
relations  which  the  individual  citizens  of  one  state  bear  to  the  individual 
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citizens  of  anjr  other  state  of  this  UDion  ?  How  did  the  matter  standi  before 
the  revolation?  When  these  states  were  colonies,  what  was  the  relation 
between  the  inhabitants  of  the  different  colonies  ?  Certainly,  it  was  not  that 
of  aliens.  They  were  not,  indeed,  all  citizens  of  the  same  colony  ;  but  cer- 
tainly, they  were  fellow-subjects,  and  owed  a  common  allegiance  ;  and  it  was 
♦not  competent  for  the  legislative  power  to  say,  that  the  citizens  of  r^n-.o 
any  one  of  the  colonies  should  be  alien  to  the  other.  This  was  the  ^ 
state  of  the  case,  until  the  4th  of  July  1776,  when  this  common  allegiance 
was  thrown  off.  After  a  short  interval  of  two  years,  after  the  renunciatioh 
of  that  allegiance,  the  articles  of  confederation  were  adopted  ;  and  now  let 
ns  see  what  was  the  relation  between  the  citizens  of  the  different  states,  by 
the  articles  of  confederation.  The  government  had  become  a  confederation. 
But  it  was  something  more — much  more.  It  was  not  merely  an  alliance 
between  distinct  governments,  for  the  common  defence  and  general  welfare, 
'but  it  recognised  and  confirmed  a  community  of  interest,  of  character,  and 
of  privileges,  between  the  citizens  of  the  several  states.  **  The  better  to 
secure  and  perpetuate  mutual  friendship  and  intercourse  among  the  people 
of  the  different  states  in  this  Union,"  said  the  fourth  of  the  articles  of  con- 
federation, 'Hhe  free  inhabitants  of  each  of  these  states  shall  be  entitled  to 
all  the  privileges  and  immunities  of  free  citizens  in  the  several  states  ;  and 
the  people  of  each  state  shall  have  free  ingress  and  egress  to  and  from  any 
other  state,  and  shall  enjoy  therein  all  the  privileges  of  trade  and  com- 
merce," &o.  This  placed  the  inhabitants  of  each  state  on  equal  ground  as 
to  the  rights  and  privileges  which  they  might  exercise  in  every  other  state. 

So  things  stood  at  the  adoption  of  the  constitution  of  the  United  States. 
The  article  of  the  present  constitution,  in  fewer  words  and  more  general 
and  comprehensive  terms,  confirms  this  community  of  rights  and  privileges 
in  the  following  form  :  '^  The  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  states."  However 
obvious  and  general  this  provision  may  be,  it  will  be  found  to  have  some 
particular  application  to  the  case  now  before  the  court ;  the  article  in  the 
confederation  serving  as  the  expounder  of  this  article  in  the  constitution. 
That  this  article  in  the  constitution  does  not  confer  on  the  citizens  of  each 
state  political  rights  in  every  other  state,  is  admitted.  A  citizen  of  Penn- 
sylvania cannot  go  into  Virginia,  and  vote  at  an  election  in  that  state ; 
though,  when  he  has  acquired  a  residence  in  Virginia,  and  is  otherwise 
qualified,  as  required  by  her  constitution,  he  becomes,  without  formal  adop- 
tion as  a  citizen  of  Virginia,  a  citizen  of  that  state,  politically.  But  for  the 
purposes  of  trade,  commerce,  buying  and  selling,  it  is  evidently  not  in  the 
power  of  any  state  to  impose  any  hinderance  or  embarrassment,  or  lay  any 
excise,  toll,  duty  or  exclusion,  upon  citizens  of  other  states,  to  place  them, 
coming  there,  upon  a  different  footing  from  her  own  citizens. 

There  is  one  provision  then  in  the  constitution,  by  which  citizens  of  one 
state  may  trade  in  another  without  hinderance  or  embarrassment.  There  is 
another  provision  of  the  constitution,  by  which  citizens  of  one  state  are 
entitled  to  sue  citizens  of  any  other  state  in  the  courts  of  the  United  States. 
This  is  a  very  plain  and  clear  right  under  the  constitution  ;  but  it  is  not 
more  clear  than  the  preceding. 

•Here,  then,  are  two  distinct  constitutional  provisions,  conferring  [•♦553 
power  upon  citizens  of  Pennsylvania  and  every  other  state,  as  to  '- 
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what  they  may  do  in  Alabama  or  any  other  state  :  citizens  of  other  states 
may  trade  in  Alabama,  in  whatsoever  is  lawful  to  citizens  of  Alabama  ;  and 
if,  in  the  coarse  of  their  dealings,  they  have  claims  on  citizens  of  Alabama, 
they  may  sae  in  Alabama,  in  the  courts  of  the  United  States.  This  is  Amer- 
ican constitutional  law,  independent  of  all  comity  whatever. 

By  the  decisions  of  this  court,  it  has  been  settled,  that  this  right  to  sue 
is  a  right  which  may  be  exercised  in  the  name  of  a  corporation.  Here  is  one 
of  their  rights,  then,  which  may  be  exercised  in  Alabama,  by  citizens  of 
another  state,  in  the  name  of  a  corporation.  If  citizens  of  Pennsylvania  can 
exercise,  in  Alabama,  the  right  to  sue  in  the  name  of  a  corporation,  what 
hinders  them  from  exercising,  in  the  same  manner,  this  other  constitutional 
right,  the  right  to  trade?  If  it  be  the  established  right  of  persons  in  Penn- 
sylvania, to  sue  in  Alabama,  in  the  name  of  a  corporation,  why  may  they  not 
do  any  other  lawful  act,  in  the  name  of  a  corporation  ?  If  no  reason  to  the 
contrary  can  be  given,  then  the  law  in  the  one  case  is  the  law  also  in  the 
other  case. 

My  learned  friend  says,  indeed,  that  suing  and  making  a  contract  are 
different  things.  True !  but  this  argument,  so  far  as  it  has  any  force,  makes 
against  his  cause  ;  for  it  is  a  much  more  distinct  exercise  of  corporate  power 
to  bring  a  suit,  than  by  an  agent  to  make  a  purchase.  What  does  the  law 
take  to  be  true,  when  it  says  that  a  corporation  of  one  state  may  sue  in 
another?  Why,  that  the  corporation  is  there,  in  court,  ready  to  submit  to 
the  court's  decree — a  party  on  its  record.  But  in  the  case  of  the  purchase  of 
the  bill  of  exchange,  such  as  is  the  subject  of  this  suit,  what  is  assumed  ? 
No  more  than  that  George  Poe  bought  a  bill  of  exchange,  and  paid  the  value 
for  it,  on  account  of  his  employers  in  Philadelphia.  So  far  from  its  being 
a  more  natural  right,  for  a  corporation  to  be  allowed  to  sue,  it  is  a  more 
natural  right  to  be  allowed  to  trade  in  a  state  in  which  the  corporation  does 
not  exist.  What  is  the  distinction  ?  Buying  a  bill  of  exchange  is  said  to  be 
an  act,  and  therefore,  the  corporation  could  not  do  it  in  Alabama.  Is  not  a 
suit  an  act?  Is  it  not  doing  ?  Does  it  not,  in  truth,  inyolve  many  acts?  The 
truth  is,  that  this  argument  against  the  power  of  a  corporation  to  do  acts 
beyond  the  territorial  jurisdiction  of  the  authority  by  which  it  is  created,  is 
refuted  by  all  history  as  well  as  by  plain  reason. 

What  have  all  the  great  corporations  in  England  been  doing,  for  cen- 
turies back?  The  English  East  India  company,  as  far  back  as  the  reign  of 
Elizabeth,  has  been  trading  all  over  the  eastern  world.  Thai  company  traded 
in  Asia,  before  Great  Britain  had  established  any  territorial  government 
there,  and  in  other  parts  of  the  world,  where  England  never  pretended  to 
any  territorial  authority.  The  Bank  of  England,  established  in  1694,  has 
been  always  trading  and  dealing  in  exchanges  and  bullion  with  Hamburg, 
Amsterdam  and  other  marts  of  Europe.  Numerous  other  corporations  have 
*6''4l  ^®®"  *created  in  England,  for  the  purpose  of  exercising  power  over 
-*  matters  and  things,  in  territories  wherein  the  power  of  England  has 
never  been  exerted.  ITie  whole  commercial  world  is  full  of  such  corpora- 
tions, exercising  similar  powers,  beyond  the  territorial  jurisdiction  within 
which  they  have  legal  existence. 

I  say,  then,  that  the  right,  secured  to  the  people  of  Pennsylvania,  to  sue 
in  any  other  state,  in  the  name  of  a  corporation,  is  no  more  clear,  than  this 
other  right  of  such  a  corporation  to  trade  in  any  other  state ;  nor  even  so 
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dear ;  it  is  a  farther-fetched  legal  presumption,  or  a  ranch  greater  extent 
of  national  courtesy  or  comity,  to  suppose  a  foreign  corporation  actually  in 
court,  in  its  legal  existence,  with  its  legal  attributes,  and  acting  in  its  own 
name,  than  it  is  to  allow  an  ordinary  act  of  trade,  done  by  its  agent,  on  its 
own  account,  to  be  a  valid  transaction. 

Mr.  Webster  here  referred  to  an  opinion  of  this  court,  directly  bearing 
on  this  question.  It  was  the  case  of  the  Bank  of  the  United  States  v. 
DeveauXy  decided  in  1809.  The  bank  here  mentioned  was  the  first  Bank  of 
the  United  States,  which  had  not,  like  the  last,  express  authority  given  in 
its  charter,  to  sue  in  the  courts  of  the  United  States.  It  sued,  therefore, 
as  this  plaintiff  sues,  in  its  name  as  a  corporation  ;  but  with  an  averment,  as 
here,  that  its  members  were  citizens  of  Pennsylvania,  the  action  being 
brought  against  a  citizen  of  Georgia.  The  only  question  was,  whether  the 
plaintiffs  might  not  exercise  their  constitutional  right  to  sue  in  the  courts  of 
the  United  States,  although  they  appeared  in  the  name  of  their  Pennsylvania 
corporation  ;  and  the  court  decided  that  they  might.  "  Substantially  and 
essentially,''  said  Chief  Justice  Mabshall,  "  the  parties  in  such  a  cape,  where 
the  members  of  the  corporation  are  aliens,  or  citizens  of  a  different  state 
from  the  opposite  party,  come  within  the  spirit  and  terms  of  the  jurisdiction 
conferred  by  the  constitution  on  the  national  tribunals."  "  That  corpora- 
tions, composed  of  citizens,  are  considered  by  the  legislature  as  citizens, 
under  certain  circumstances,  is  to  be  strongly  inferred  from  the  registering 
acts.  It  never  could  be  intended,  that  an  American  registered  vessel,  aban- 
doned to  an  insurance  company,  composed  of  citizens,  should  lose  her  char- 
acter as  an  American  vessel ;  and  yet  this  would  be  the  consequence  of 
declaring  that  the  members  of  the  corporation  were,  to  every  intent  and 
purpose,  out  of  view,  and  merged  in  J/he  corporation."  The  argument  here 
18^  that  citizens  may  exercise  their  rights  of  suing,  as  such  citizens,  in  the 
name  of  their  corporation  ;  because,  in  such  a  name,  the  law  recognises 
them  as  competent  to  engage  in  transactions,  hold  property,  and  enjoy 
rights  proper  for  them  as  citizens. 

If  the  court  agree  in  this  language  of  its  own  opinion,  as  far  back  as  the 
year  1809,  it  must  be  admitted,  that  the  rights  of  the  people  of  Pennsylva- 
nia, as  citizens  of  the  United  States,  are  not  merged  in  the  act  of  incorpora- 
tion by  which  they  are  associated,  and  under  which  they  are  parties  to  this 
suit.  If  there  ever  was  a  human  *being  that  did  not  argue  to  the  \t^rt^ 
obscure,  from  the  more  obscure,  it  was  certainly  the  late  Chief  Jus-  ^ 
tice  of  the  United  States.  And  what  was  his  argument  to  prove  that  the 
citizens  of  one  state  may  sue  in  another,  by  a  corporate  name  ?  It  is,  as 
I  have  said,  that  they  may  sue  by  a  corporate  name,  because  they  can  do 
acts  out  of  court  by  a-corporate  name  ;  whilst,  directly  reversing  this  conchi- 
«ion,  it  has  been  held  in  this  case,  in  the  court  below,  that,  whilst  a  cor- 
poration of  one  state  may  rightfully  sue  in  another  state,  it  cannot  do  any 
other  act  therein.  In  this  view  of  the  case,  said  Mr.  Webster,  I  see  no 
occasion  to  invoke  the  law  of  comity  or  international  courtesy  to  our  aid. 
Here  our  case  stands,  independently  of  that  law,  on  American  ground,  as 
an  American  question. 

Now,  as  to  the  reason  of  the  case.  What  possible  difference  can 
it  make,  if  these  citizens  of  Pennsylvania  can  trade,  or  buy  and  sell  bills, 
in  Alabama^  whether  the  trading,  or  buying  and  selling,  be  under  one  agency 
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or  another  ?  That  Poe  (the  agent  of  the  United  States  Bank,  at  Mobile) 
oould,  under  a  power  of  attorney  from  a  citizen  of  Philadelphia^  buy  and 
gell  bills  of  exchange  in  Alabama,  will  not  be  denied.  If,  without  an  act  of 
incorporation,  several  citizens  of  Philadelphia  should  form  an  association  to 
buy  and  sell  bills  of  exchange,  with  five  directors  or  managers  of  its  con- 
cerns, those  five  directors  may  send  as  many  agents  as  they  please  into 
other  states,  to  buy  bills  of  exchange,  &o.  Having  thus  formed  themselves 
into  this  associated  company,  and  appointed  agents  for  the  purpose  of  trans- 
acting their  business,  if  they  should  go  one  step  farther,  and  obtain  a  char- 
ter from  Pennsylvania,  that  their  meetings  and  proceedings  may  be  more 
regular,  and  the  acts  of  the  association  more  methodical,  what  would  be  the 
difference,  in  the  eye  of  reason,  between  the  acts  of  the  members  of  such 
a  corporation,  and  the  acts  of  the  same  individuals,  associated  for  the  same 
purposes,  without  incorporation,  and  acting  by  common  agents,  correspond- 
ents, or  attorneys  ?  The  officers  of  a  bank  are  but  the  agents  of  the  pro- 
prietors ;  and  their  purchases  and  sales  are  founded  upon  their  property, 
and  directed  by  their  will,  in  the  same  manner  as  the  acts  of  agents  of 
unincorporated  associations  or  partnerships.  The  Girard  Bank,  we  all  know, 
was  never  incorporated,  until  after  Mr.  Girard's  death  ;  yet  its  proprietor, 
during  a  considerable  part  of  his  life,  and  until  his  death,  acted  as  a  banker. 
Could  he  not,  during  his  life,  send  an  agent  into  Alabama,  and  there  pur- 
chase bills  of  exchange  ?  And  if  his  neighbors  over  the  way  chose  to  ask 
for  an  act  of  incorporation  from  the  state  of  Pennsylvania,  are  they 
thereby  less  entitled  to  the  privileges  common  to  all  other  citizens,  than 
Stephen  Girard  was  ? 

I  agree  certainly,  generally,  that  a  state  law  cannot  operate  ex-territori- 
ally,  as  the  phrase  is.  But  it  is  a  rule  of  law,  that  a  state  authority  may 
create  an  artificial  being,  giving  it  legal  existence  ;  and  that  that  being,  thug 
created,  may  legally  sue  in  other  states  than  that  by  which  it  is  created.  It 
^  -  follows,  of  course,  as  a  consequence  *of  the  right  of  suit  in  another 
^  state,  that  it  may  obtain  judgment  there.  If  it  obtain  judgment,  it 
may  accept  satisfaction  of  that  judgment.  If  a  judgment  be  obtained 
in  Alabama,  by  the  United  States  Bank,  would  not  an  acknowledgment  of 
satisfaction  by  an  agent  of  the  bank  be  a  satisfaction  of  the  decree  of  the 
court  ?  How  is  the  fruit  of  a  suit  to  be  gathered,  if  the  bank,  by  its  agent, 
cannot  do  this  act  ?  What  benefit  can  it  be  to  this  bank,  to  be  allowed  to 
sue  in  Alabama,  if  it  cannot  take  the  money  sued  for?  But  it  is  said  by  the 
court  below,  that  it  cannot  recover  money  in  Alabama,  because  it  cannot  do 
an  act  there  !  According  to  this  argument,  although  the  power  to  appeal 
to  law,  and  the  power  to  recover  judgment  exist,  yet  the /ructus  legU  is  all 
dust  and  ashes. 

On  the  commercial  branch  of  this  question,  Mr.  Webster  continued,  he 
would  say  but  little.  But  this  much  he  would  say  :  The  state  of  Alabama 
cannot  make  any  commercial  regulation  for  her  own  emolument  or  benefit, 
such  as  should  create  any  difference  between  her  own  citizens  and  citizens 
of  other  states.  He  did  not  say,  that  the  state  of  Alabama  may  not  make 
corporations,  and  give  to  them  privileges  which  she  does  not  give  to  her 
citizens.  But  he  did  say,  that  she  cannot  create  a  monopoly  to  the  prejudice 
of  citizens  of  other  states,  or  to  the  disparagement  or  prejudice  of  any  com- 
mon commercial  right.  Suppose,  that  a  person  having  occasion  to  purchase 
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bills  of  exchange,  should  not  like  the  credit  of  bills  sold  by  the  Bank  of 
Alabama ;  or  suppose  (what  is  within  the  reach  of  possibility),  that  the 
Bank  of  Alabama  should  fail ;  may  not  a  citizen  buy  bills  elsewhere  ?  Or 
is  it  supposed,  that  the  state  of  Alabama  can  give  such  a  preference  to  any 
institution  of  her  own,  in  the  buying  and  selling  of  exchange,  that  no 
exchange  can  be  bought  and  sold  within  her  limits,  but  by  that  institution  ? 
It  would  be,  doubtless,  doing  the  state  great  injustice,  to  suppose  that  she 
could  entertain  any  such  purpose. 

In  conclusion  of  the  argument  upon  this  point,  said  Mr.  Webster, 
I  maintain,  that  the  plaintiffs  in  this  case  had  a  right  to  purchase  this  bill 
and  to  recover  judgment  upon  it.  For  the  same  reason  that  they  had  a  right 
to  bring  this  suit,  they  had  the  right  to  do  the  act  upon  which  the  suit  was 
brought. 

But  if  the  rights  of  the  plaintiffs,  under  this  constitutional  view  of  the 
case,  be  doubted,  then  what  has  been  called  the  comity  of  nations  obliges 
the  court,  to  sustain  the  plaintiffs  in  this  cause.  The  term  "  comity  "  is 
taken  from  the  civil  law.  Yattel  has  no  distinct  chapter  upon  that  head. 
But  the  doctrine  is  laid  down  by  other  authorities,  with  sufficient  distinct- 
ness, and  in  effect  by  him.  It  is,  in  general  terms,  that  there  are,  between 
nations  at  peace  with  one  another,  rights,  both  natural  and  individual,  result- 
ing from  the  comity  or  courtesy  due  from  one  friendly  nation  to  another. 
Among  these,  is  the  right  to  sue  in  their  courts  respectively  ;  the  right  to 
travel  in  each  other's  dominions ;  the  right  to  pursue  one's  vocation  in 
trade ;  the  right  to  do  all  things  generally,  which  belong  to  the  citizens 
proper  of  each  country,  and  which  they  are  not  precluded  *from  r%^^p^ 
doing  by  some  positive  law  of  the  state.  Among  these  rights,  one  of  *- 
the  clearest  is  the  right  of  a  citizen  of  one  nation  to  take  away  his  property 
from  the  territory  of  any  other  friendly  nation,  without  molestation  or  objec- 
tion. This  is  what  we  call  the  comity  of  nations.  It  is  the  usage  of  nations, 
and  has  become  a  positive  obligation  on  all  nations.  I  know,  said  Mr. 
Webster,  that  it  is  but  a  customary  or  voluntary  law ;  that  it  is  a  law 
existing  by  the  common  understanding  and  consent  of  nations,  and  not 
established  for  the  government  of  nations,  by  any  common  superior.  For 
this  reason,  every  nation,  to  a  certain  extent,  judges  for  itself  of  the  extent 
of  the  obligation  of  this  law,  and  puts  its  own  construction  upon  it.  Every 
other  nation,  however,  has  a  right  to  do  the  same ;  and  if,  therefore,  any 
two  nations  differ  irreconcilably  in  their  construction  of  this  law,  there  is  no 
resort  for  settling  that  difference  but  the  ultima  ratio  regum. 

The  right  of  a  foreigner  to  sue  in  the  courts  of  any  country  may  be 
regulated  by  particular  laws  or  ordinances  of  that  country.  He  may 
be  required  to  give  security  for  the  costs  of  suit,  in  any  case,  or  not  to 
leave  the  country  until  the  end  of  the  controversy.  He  may  possibly  be 
required  to  give  security  that  he  will  not  carry  his  property  out  of  the 
country,  till  his  debts  are  paid.  But  if,  under  pretence  of  such  regulation, 
any  nation  shall  impose  unreasonable  restrictions  or  penalties  on  the  citizens 
of  any  other  nation,  the  power  of  judging  that  matter  for  itself  lies  with 
that  other  nation.  Suppose,  that  the  government  of  the  United  States,  for 
example,  should  say,  that  every  foreigner  should  pay  into  the  public  treasury 
ten,  twenty  or  fifty  per  cent,  of  any  amount  which  he  might  recover  by  suit 
in  our  courts  of  law  ;  would  such  a  regulation  be  perfectly  just  and  right  ? 
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Or  would  not  the  practice  of  such  extortion  upon  the  citizens  of  other  nations 
be  a  just  ground  of  complaint,  and,  if  unredressed^  a  ground  of  war,  much 
more  sufficient  than  most  of  the  causes  which  put  nations  in  arms  against 
one  another?  What  is,  in  fact,  now  the  question,  which  has  assumed  so 
serious  an  aspect,  between  the  governments  of  France  and  Mexico  ?  One  of 
the  leading  causes  of  difference  between  the  two  countries,  so  far  as  I  under- 
stand it,  is  not,  that  the  courts  of  Mexico  are  not  open  to  the  citizens  or  sub- 
jects of  France,  but  that  the  courts  do  not  do  justice  between  them  and  the 
citizens  of  Mexico  ;  in  other  words,  that  French  subjects  are  not  treated  in 
Mexico  according  to  the  comity  of  the  law  of  nations.  [Mr.  Webster  said, 
he  did  not  speak  of  the  merits  of  this  quarrel  ;  into  that  he  did  not  en- 
ter ;  he  spoke  only  of  things  alleged  between  the  parties.]  Look,  said  Mr. 
Webster,  into  Vattel,  and  you  will  find,  that  this  very  right  to  carry  away 
property,  the  proceeds  of  trade,  from  a  foreign  friendly  country,  by 
exchange,  is  a  well-understood  and  positive  part  of  the  law  of  nations. 
Suppose,  that  there  existed  no  treaties  between  the  United  States  and 
France  or  England,  guarantying  these  rights  to  eac.h  other's  citizens  ;  those 
rights  would  yet  exist  by  tacit  consent  and  permission.  Suppose,  this  govern- 
♦6«>ft1  °*®°^>  ^^  ^^®  absence  of  treaties,  were  to  shut  its  courts  ^against  the 
^  citizens  of  either  nation  (to  do  so  would  be  only  a  violation  of  the 
comity  of  nations),  and  should  grant  them  no  redress  upon  complaint  being 
made  ;  it  might  unquestionably  be  ground  of  war  against  the  United  States 
by  that  nation. 

There  are  in  London  several  incorporated  insurance  companies.  Suppose, 
a  ship  insured  by  one  of  these  companies  should  be  wrecked  in  the  Chesa- 
peake bay.  Being  abandoned,  she  becomes  the  property  of  the  corporation 
by  which  she  was  insured.  I  demand,  whether  the  insurers  may  not  come 
and  take  this  property,  and  bring  an  action  for  it,  if  necessary,  in  any  court 
in  this  country,  state  or  federal  ?  They  may  recover  by  an  action  of  tort 
against  the  wrongdoer.  They  may  replevy  their  property,  if  necessary,  or 
sell  it  ;  or  refit  it ;  or  send  it  back.  Unquestionably,  if  any  country  were 
to  debar  the  citizens  of  another  country  of  the  enjoyment  of  these  common 
rights,  within  its  territorial  jurisdiction,  it  would  be  cause  of  war.  I  do  not 
mean,  that  a  single  act  of  that  sort  would  or  should  bring  on  a  war ;  but  it 
would  be  an  act  of  that  nature,  so  plain  and  manifest  a  violation  of  our 
duty,  under  the  law  of  nations,  as  to  justify  war.  According  to  the  judg- 
ment of  the  court  below,  in  the  present  case,  however,  these  insurance 
companies  would  be  deprived  of  their  rightful  remedy.  You  let  them 
sue,  indeed  ;  but  that  is  all. 

Mr.  Webster  here  referred  to  a  case  tried  some  time  ago  in  the  circuit 
court  of  the  Massachusetts  district,  in  which  he  was  counsel,  in  which  a  ves- 
sel insured  in  Boston  was  wrecked  in  Nova  Scotia,  and  was  abandoned  to 
the  insurers.  The  insurance  office  sent  out  an  agent,  who  did  that  which 
the  owner  of  the  vessel  said  was  an  acceptance  of  the  abandonment.  On 
the  question  whether  the  agent  of  the  Boston  office  accepted  the  abandon- 
ment (said  Mr.  Webster),  the  court  decided  the  case.  If  we  had  said,  that 
we  sent  him  down,  indeed,  but  that  his  agency  ceased  when  he  got  to  tho 
boundary  line  of  the  state,  and  he  could  do  no  act,  when  he  got  beyond  it, 
and  the  court  had  agreed  with  us,  we  might,  perhaps,  have  gained  ouroanse. 
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But  it  never  occurred  to  me,  nor  probably  to  the  court,  thai  the  agency  of 
our  agent  terminated,  the  moment  that  he  passed  the  limits  of  the  state. 

The  law  of  comity  is  a  part  of  the  law  of  nations  ;  and  it  does  authorize 
a  corporation  of  any  state  to  make  contracts  beyond  the  limits  of  that  state. 
How  does  a  state  contract?  How  many  of  the  states  of  this  Union  have 
made  contracts  for  loans  in  England  ?  A  state  is  sovereign,  in  a  certain 
sense.  But  when  a  state  sues,  it  sues  as  a  corporation.  When  it  enters  into 
contracts  with  the  citizens  of  foreign  nations,  it  does  so  in  its  corporate 
character.  I  now  say,  that  it  is  the  adjudged  and  admitted  law  of  the 
world,  that  corporations  have  the  same  right  to  contract  and  to  sue  in 
foreign  countries,  as  individuals  have.  By  the  law  of  nations,  individuals  of 
other  countries  are  allowed  in  this  country  to  contract  and  sue  ;  and  we  make 
no  distinction,  in  the  case  of  individuals,  between  the  right  to  sue  and 
*the  right  to  contract.  Nor  can  any  such  distinction  be  sustained  in  ^^ 
law,  in  the  case  of  corporations.  Where,  in  history,  in  the  books,  is  *- 
any  law  or  dictum  to  be  found  (except  the  disputed  case  from  Virginia),  in 
which  a  distinction  is  drawn  between  the  rights  of  individuals  and  of  cor- 
porations, to  contract  and  sue  in  foreign  counti-ies,  in  regard  to  things, 
generally,  free  and  open  to  everybody  ?  In  the  whole  civilized  world,  at 
home  and  abroad,  in  England,  Holland  and  other  countries  of  Europe,  the 
equal  rights  of  corporations  and  individuals,  in  this  respect,  have  been  un- 
disputed until  now,  and  in  this  case  ;  and  if  a  distinction  is  to  be  set  up 
between  them,  at  this  day,  it  lies  with  the  counsel  on  the  other  side  to  pro- 
duce some  semblance  of  authority  or  show  of  reason  for  it. 

But  it  is  argued,  that  though  this  law  of  comity  exists  as  between  inde- 
pendent nations,  it  does  not  exist  between  the  states  of  this  Union.  That 
argument  appears  to  have  been  the  foundation  of  the  judgment  in  the  court 
below.  In  respect  to  this  law  of  comity,  it  is  said,  states  are  not  nations  ; 
they  have  no  national  soverignty  ;  a  sort  of  residuum  of  sovereignty  is  all 
that  remains  to  them.  The  national  sovereignty,  it  is  said,  is  conferred  on 
this  government,  and  part  of  the  municipal  sovereignty.  The  rest  of  the 
municipal  sovereignty  belongs  to  the  states.  Notwithstanding  the  respect 
which  I  entertain  for  the  learned  judge  who  presided  in  that  court,  I  cannot 
follow  in  the  train  of  his  argument.  I  can  make  no  diagram,  such  as  this, 
of  the  partition  of  national  character  between  the  state  and  the  general 
governments.  I  cannot  map  it  out,  and  say,  so  far  is  national,  and  so  far 
municipal ;  and  here  is  the  exact  line  where  the  one  begins  and  the  othei 
ends.  We  have  no  second  Laplace,  and  we  never  shall  have,  with  his 
M6chanique  Politique,  able  to  define  and  describe  the  orbit  of  each  sphere 
in  our  political  system  with  such  exact  mathematical  precision.  There  is 
no  such  thing  as  arranging  these  governments  of  ours,  by  the  laws  of  gra- 
vitation, so  that  they  will  be  sure  to  go  on  for  ever  without  impinging. 
These  institutions  are  practical,  admirable,  glorious,  blessed  creations.  Still 
they  were,  when  created,  experimental  institutions  ;  and  if  the  convention 
which  framed  the  constitution  of  the  United  States  had  set  down  in  it 
certain  general  definitions  of  power,  such  as  have  been  alleged  in  the  argu- 
ment of  this  case,  and  stopped  there,  I  verily  believe  that  in  the  course  of 
the  fifty  years  which  have  since  elapsed,  this  government  would  have  never 
gone  into  operation. 

Suppoae,  that  this  oonstitution  had  said,  in  terms,  after  the  language 
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of  tho  coart  below — ^all  national  sovereignty  shall  belong  to  the  United 
States  all  municipal  sovereignty  to  the  several  states.  I  will  say,  that 
however  clear,  however  distinct,  such  a  definition  may  appear  to  those  who 
use  it,  the  employment  of  it  in  the  constitution  could  only  have  led  to  utter 
confusion  and  uncertainty.  I  am  not  prepared  to  say,  that  the  states  have 
no  national  sovereignty.  The  laws  of  some  of  the  states — Maryland  and 
Virginia,  for  instance — provide  punishment  for  treason.  The  power  thus 
♦fiftftl  ®*®'"^^®®^  *^^  certainly  not  municipal.  Virginia  has  a  law  of  alien- 
age ;  that  is,  a  power  exercised  against  a  foreign  nation.  Does 
not  the  question  necessarily  arise,  when  a  power  is  exercised  concerning  an 
alien  enemy — enemy  to  whom  ?  The  law  of  escheat,  which  exists  in  all  the 
states,  is  also  the  exercise  of  a  great  sovereign  power. 

The  term  "  sovereignty  "  does  not  occur  in  the  constitution  at^  all.  The 
constitution  treats  states  as  states,  and  the  United  States  as  the  United 
States;  and  by  a  careful  enumeration  declares  all  the  powers  that  are  granted 
to  the  United  States,  and  all  the  rest  are  reserved  to  the  states.  If  we  pur- 
sue, to  the  extreme  point,  the  powers  granted,  and  the  powers  reserved,  the 
powers  of  the  general  and  state  governments  will  be  found,  it  is  to  be  feared, 
impinging,  and  in  couflict.  Our  hope  is,  that  the  prudence  and  patriotism 
of  the  states,  and  the  wisdom  of  this  government,  will  prevent  that  catas- 
trophe. For  myself,  I  will  pursue  the  advice  of  the  court  in  iJeveaux^s 
Case;  I  will  avoid  nice  metaphysical  subtilties,  and  all  useless  theories  ; 
I  will  keep  my  feet  out  of  the  traps  of  general  definition  ;  I  will  keep  my 
feet  out  of  all  traps ;  I  will  keep  to  things  as  they  are,  and  go  no 
farther  to  inquire  what  they  might  be,  if  they  were  not  what  they  are. 
The  states  of  this  Union,  as  states,  are  subject  to  all  the  voluntary  and  cus- 
tomary law  of  nations.  [Mr.  Webster  here  referred  to,  and  quoted  a  pas- 
sage from  Vattel,  page  61,  which,  he  said,  clearly  showed  that  states  con- 
nected together  as  are  the  states  of  this  Union,  must  be  considered  as  much 
component  parts  of  the  law  of  nations  as  any  others.] 

If,  for  the  decision  of  any  question,  the  proper  rule  is  to  be  found  in  the 
law  of  nations,  that  law  adheres  to  the  subject.  It  follows  the  subject 
through,  no  matter  into  what  place,  high  or  low.  You  cannot  escape  the 
law  of  nations,  in  a  case  where  it  is  applicable.  The  air  of  every  judicature 
is  full  of  it.  It  pervades  the  courts  of  law  of  the  highest  character,  and 
the  court  of  pie  povdre  ;  aye,  even  the  constable's  court.  It  is  part  of  the 
universal  law.  It  may  share  the  glorious  eulogy  pronounced  by  Hooker 
upon  law  itself :  that  there  is  nothing  so  high  as  to  be  beyond  the  reach  of 
its  power,  nothing  so  low  as  to  be  beneath  its  care.  If  any  question  be  within 
the  influence  of  the  law  of  nations,  the  law  of  nations  is  there.  If  the  law 
of  comity  does  not  exist  between  the  states  of  this  Union,  how  can  it  exist 
between  a  state  and  the  subjects  of  any  foreign  sovereignty  ?  Upon  all  the 
consideration  that  I  have  given  to  the  case,  the  conclusion  seems  to  me 
inevitable,  that  if  the  law  of  comity  do  not  exist  between  the  states  of  this 
Union,  it  cannot  exist  between  the  states  individually  and  foreign  powers. 
It  is  true,  a  state  cannot  make  a  treaty  ;  she  cannot  be  a  party  to  a  new 
chapter  on  the  law  of  nations  :  but  the  law  which  prevails  among  nations — 
the  customary  rule  of  judicature,  recognised  by  all  nations — binds  her  in 
all  her  courts. 

I  have  heard  no  answer  to  another  argument.  If  a  contract  be  made 
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in  New  York,  will  the  expectation  that  it  is  to  be  there  executed,  *and 
Bait  is  brought  upon  it  in  Alabama,  it  is  to  be  decided  by  the  law  of 
the  state  in  which  the  contract  was  made.  In  a  case  now  before  this  court, 
there  has  been  a  decision  by  the  court  of  Alabama,  in  which  that  court  has 
undertaken  to  learn  the  law  of  the  state  of  New  York,  and  administer  it  in 
Alabama.  Why  take  notice  in  Alabama  of  the  law  of  New  York  ?  Because, 
simply,  there  are  cases  in  which  the  courts  in  A  labama  feel  it  to  be  their 
duty  to  administer  that  law,  and  to  enforce  rights  accordingly.  That,  said 
Mr.  Webster,  is  the  very  point  for  which  we  contend,  viz.,  the  court  in 
Alabama  should  have  given  eifect  to  rights  exercised  in  that  state  by  the 
plaintiff  in  the  present  cause,  under  the  authority  of  Pennsylvania,  without 
prejudice  to  the  state  of  Alabama. 

After  all  that  has  been  said  in  argument,  about  corporations,  they  are 
but  forms  of  special  partnership,  in  some  of  which  the  partners  are  severally 
liable.  The  whole  end  and  aim  of  most  of  them,  as  with  us,  is  to  conce:i- 
trate  the  means  of  small  capitalists  in  a  form  in  which  they  can  be  used  to 
advantage.  In  the  eastern  states,  manufactures,  too  extensive  for  Individ- 
nal  capital,  are  carried  on  in  this  way.  A  large  quantity  of  goods  is  manu- 
factured and  sold  to  the  south,  out  of  cotton  bought  in  the  south,  to  the 
amount  of  many  millions  in  every  year.  Upon  the  principle  of  the  decision 
in  the  court  below,  the  manufacturers  of  the  goods  and  the  growers  of  the 
cotton  would  be  equally  precluded  from  recovering  their  dues.  What  will 
our  fellow-citizens  of  the  south  say  to  this  ?  If,  after  we  have  got  their 
cotton,  they  cannot  get  their  money  for  it,  they  will  be  in  no  great  love, 
I  think,  with  these  new  doctrines,  about  the  comity  of  states  and  nations. 

Again,  look  at  the  question  as  it  regards  the  insurance  offices.  How  are 
all  marine  insurances,  fire  insurances  and  life  insurances  effected  in  this 
country,  but  by  the  agency  of  companies  incorporated  by  the  several  states? 
And  the  insurances  made  by  these  companies,  beyond  the  limits  of  their 
particular  states,  are  they  all  void  ?  I  suppose,  that  the  insurances  against 
fire,  effected  for  companies  at  Hartford,  in  Connecticut,  alone,  by  agents  all 
oyer  the  northern  states,  may  amount  to  an  aggregate  of  some  millions  of 
dollars.  I  remember  a  case  occurring  in  New  Hampshire,  of  a  suit  against 
one  of  those  companies,  for  the  amount  of  an  insurance,  in  which  a  recovery 
was  had  against  the  company  ;  and  nothing  was  said,  nor  probably  thought, 
of  such  a  contract  of  insurance  being  illegal,  on  the  ground  that  a  corpora- 
tion of  Connecticut  could  not  do  an  act  or  make  a  contract  in  New  Hamp- 
shire. Are  those  insurances  all  to  be  held  void,  upon  the  principle  of  the 
decision  from  Alabama? 

And  as  to  notes  issued  by  banks  :  if  one,  in  Alabama,  hold  the  notes  of 
a  bank  incorporated  by  Pennsylvania,  are  they  void  ?  If  one  be  robbed 
there  of  such  notes,  is  it  no  theft  ?  If  one  counterfeits  those  notes  there, 
is  it  no  crime  ?  Are  all  such  notes  mere  nullities,  when  out  of  the  state 
where  issued  ? 

Reference  has  been  made  to  the  statute-books,  to  show  cases  in  r^^^a 
^hich  the  states  have  forbidden  foreign  insurance  companies  from  ■- 
making  insurances  within  their  limits.  But  no  such  prohibition  has  been 
shown  against  insurances  by  citizens  of,  or  companies  created  in,  the  differ- 
ent states.  Is  not  this  an  exact  case  for  the  application  of  the  rule  exeepiio 
probai  regtUamf  The  fact  of  such  prohibitory  legislation  shows  that 
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citizens  of  other  states  have,  and  that  citizens  of  foreign  powers  had,  before 
they  were  excluded  by  law,  the  right  to  make  insurances  in  any  and  every 
one  of  the  states. 

Mr.  Webster  next  called  the  attention  of  the  court  to  the  deposit  law 
passed  by  congress  on  the  2dd  of  June  1836.  It  was,  said  he,  one  of  the  con- 
ditions upon  which,  under  that  act,  any  state  bank  should  become  a  depos- 
itory of  the  public  money,  that  it  should  enter  into  obligations  '^  to  render 
to  the  government  all  the  duties  and  services  heretofore  required  by  law 
to  be  performed  by  the  late  Bank  of  the  United  States,  and  its  several  bran- 
ches or  officers  ;"  that  is,  to  remit  money  to  any  part  of  the  United  States, 
transfer  it  from  one  state  to  another,  &c.  But  that  act  required  also,  some- 
thing more  ;  and  it  shows  how  little  versed  we  in  congress  were  (and  I  take 
to  myself  my  full  share  of  the  shame)  in  the  legal  obstacles  to  the  doing  of 
acts  in  one  state,  by  corporations  of  other  states.  The  first  section  of  that 
act  provides,  that  "  in  those  states,  territories  or  districts,  in  which  there  are 
no  banks,"  &o.,  the  secretary  of  the  treasury  "  may  make  arrangement  with 
a  bank  or  banks  in  some  other  state,  territory  or  district,  to  establish  an 
agency  or  agencies  in  the  states,  territories,  so  destitute  of  banks,  as  banks 
of  deposit,"  Ac.  Here  is  an  express  recognition  by  congress  of  the  power  of 
a  state  bank  to  create  an  agent,  for  the  purpose  of  dealing  as  a  bank  in 
another  state  or  territory. 

It  has  been  said,  that  as  there  is  no  law  of  comity,  under  the  law  of  na- 
tions, between  the  states,  it  remains  for  the  legislatures  of  the  several  states 
to  adopt,  in  their  conduct  towards  each  other,  as  much  of  the  principle  of 
comity  as  they  please.  Here,  then,  there  is  to  be  negotiation  between  the 
states,  to  determine  how  far  they  will  observe  this  law  of  comity  ;  they  are 
thus  required  to  do  precisely  what  th<*y  cannot  do.  States  cannot  make 
treaties  nor  compacts;  a  state  cannot  negotiate;  it  cannot  even  hold  an 
Indian  talk  !  And  now,  I  would  ask,  how  it  happens,  at  this  time  of  the 
day,  that  this  court  shall  be  called  upon  to  make  a  decision  contrary  to 
the  spirit  of  the  constitution,  and  against  the  whole  course  of  decisions  in 
this  contry  and  in  Europe,  and  the  undisputed  practice  under  this  govern- 
ment, for  fifty  years,  overturning  the  law  of  comity,  and  leaving  it  to  the 
states,  each  to  establish  a  comity  for  itself  ? 

Mr.  Webster  here  took  leave  of  the  question  of  the  power  of  a  corpora- 
tion created  by  one  of  the  states  to  make  contracts  in  another. 

I  now  proceed,  said  Mr.  Webster,  to  consider  whether  there  be  anything 
in  the  law  or  constitution  of  the  state  of  Alabama,  which  prevents  the  agent 
of  the  United  States  Bank,  in  that  state,  from  making  such  a  contract  as 
^  ,  that  which  is  the  foundation  of  this  suit.  ♦It  is  said,  that  the  buying 
J  of  a  bill  of  exchange  by  such  agent,  is  contrary  to  the  policy  of  the 
state  of  Alabama  ;  and  this  is  inferred  from  the  law  establishing  the  Bank 
of  Alabama  ;  that  bank  being  authorized  to  deal  in  bills  of  exchange,  and 
the  constitution  of  the  state  authorizing  the  establishment  of  no  other  than 
one  bank  in  the  state. 

This,  said  Mr.  Webster,  is  a  violent  inference.  How  does  the  buying  or 
selling  bills  of  exchange  in  Alabama,  by  another  purchaser  than  the  Bank 
of  Alabama,  infringe  her  policy  ?  Because,  it  is  said,  it  diminishes  the 
profits  which  she  derives  from  the  dealings  of  the  bank.  Profits  is  her 
policy,  it  is  argued  ;  gain,  her  end.  Is  it  against  her  policy,  for  Mr.  Biddle 
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to  buy  bills,  because  his  bank  is  incorporated  ;  and  not  against  her  policy 
for  Mr.  Girard  to  buy  bills,  because  his  is  not  incorporated  ?  Or,  how  far 
does  she  carry  this  policy  imputed  to  her?  Is  no  one  to  be  allowed  to 
buy  or  sell  bills  of  exchange  in  Alabama,  but  a  bank  of  her  own,  which  may 
or  may  not  be  in  credit,  and  may  or  may  not  be  solvent  ?  It  would  be  strange, 
indeed,  were  any  state  in  this  Union  to  adopt  such  a  policy  as  this.  But,  if 
the  argument  founded  on  this  inferred  policy  of  Alabama  amounts  to 
anything,  it  proves,  not  that  incorporated  citizens  of  other  states  cannot 
buy  or  sell  bills  there,  but  that  it  is  the  policy  of  Alabama  to  prevent  other 
citizens  from  buying  bills  at  all  in  Alabama. 

I  think,  said  Mr.  Webster,  that  there  is  no  just  foundation  for  the  infer- 
ence of  any  such  policy  on  the  part  of  the  state  of  Alabama.  By  referring 
to  Aikins'  Digest  of  the  laws  of  that  state,  it  will  be  found,  that  she  has 
carried  her  policy  a  little  further  than  merely  the  establishing  of  a  bank. 
Her  public  officers  are  authorized  to  receive  the  notes  of  banks  of  other 
states  in  payment  of  dues  to  her  ;  and  she  has  enacted  laws  to  punish  the 
forgery  of  notes  of  other  banks.  Now,  taking  their  acts  together,  consider- 
ing them  as  a  whole,  the  inference  which  has  been  drawn  from  her  establish- 
ment of  a  state  bank,  under  her  constitution,  is  certainly  not  sustained. 

To  consider  this  argument,  however,  more  closely  :  it  is  assumed  by  it, 
first,  that  the  state  meant,  by  her  legislation,  to  take  to  h3rself  all  the  pro- 
fits of  banking  within  her  territorial  limits  ;  and  secondly,  that  the  act 
of  buying  and  selling  a  bill  of  exchange  belongs  to  banking.  The  profits  of 
banking  are  derived  more  from  circulation  than  from  exchange.  If  the  state 
meant,  through  her  bank  policy,  to  take  all  the  profits  of  banking,  why  has 
she  not  taken  all  the  profits  of  circulation  ?  Not  only  has  she  done  no  such 
thing,  but  she  protects  the  circulation  of  notes  of  banks  of  other  states. 

Mr.  Webster  begged  now  to  ask  the  particular  attention  of  the  court  to 
this  question — What  is  banking  ?  Alabama,  in  reference  to  banking,  has 
done  nothing  but  established  a  bank,  and  given  it  the  usual  banking  powers. 
And  when  the  learned  counsel  on  the  other  side  speak  of  banking,  what  do 
they  mean  by  it  ?  A  bank  deals  in  exchange  ;  and  it  buys  or  builds 
*houses  also  ;  so  do  individuals.  If  there  be  anything  peculiar  in  r<»-  . . 
these  acts  by  a  bank,  it  must  be,  not  in  the  nature  of  the  acts  individ-  *- 
ually,  but  in  the  aggregate  of  the  whole.  What  constitutes  banking  must 
be  something  peculiar.  There  are  various  acts  of  legislation,  by  different 
states  in  this  country,  for  granting  or  preventing  the  exercise  of  banking 
privileges.  But  has  any  law  ever  been  passed,  to  authorize  or  to  prevent 
the  buying  by  an  individual  of  a  bill  of  exchange  ?  No  one  has  ever  heard 
of  such  a  thing.  The  laws  to  restrain  banking  have  all  been  directed  to  one 
end  ;  that  is,  to  repress  the  unauthorized  circulation  of  paper  money. 
There  are  various  other  functions  performed  by  banks  ;  but,  in  discharging 
all  these,  they  only  do  what  unincorporated  individuals  do. 

What  is  that,  then,  without  which,  any  institution  is  not  a  bank,  and 
with  which  it  is  a  bank  ?  It  is  a  power  to  issue  promissory  notes  with  a 
view  to  their  circulation  as  money.  Our  ideas  of  banking  have  been  derived 
principally  from  the  act  constituting  the  first  Bank  of  the  United  Slates, 
and  the  idea  of  that  bank  was  borrowed  from  the  Bank  of  England.  To 
ascertain  the  character  and  peculiar  functions  of  the  Bank  of  England, 
Mr.  Webster  had  referred,  and  referred  the  ooart,to  varioaa  authorities  :  to 
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MoCuUoch's  Commercial  Dictionary  ;  to  Smollett's  continuation  of  Hume's 
England  ;  to  Godfrey's  History  of  the  Bank  of  England,  in  Lord  Somers' 
Tracts,  11th  volume,  Ist  article  ;  to  Anderson's  History  of  Commerce,  4S5C. 
The  project  of  the  Bank  of  England  was  conceived,  Mr.  Webster  said,  by 
Mr.  Paterson,  a  Scotch  gentleman,  who  had  travelled  much  abroad,  and  had 
seen  somewhere  (he  believed  in  Lombardy)  a  small  bank  which  issued 
tickets  or  promises  of  payment  of  money.  From  this  he  took  the  idea  of 
a  bank  of  circulation.  That  was  in  1694.  At  that  time,  neither  inland  bills 
nor  promissory  notes  were  negotiable  or  transferrible,  so  as  to  enable  the 
holder  to  bring  suit  thereon  in  his  own  name.  There  was  no  negotiable 
paper,  except  foreign  bills  of  exchange.  Mr.  Paterson's  conception  was, 
that  the  notes  of  the  Bank  of  England  should  be  negotiable  toties  quotiea^ 
or  transferrible  from  hand  to  hand,  payable  at  the  bank  in  specie,  either  on 
demand  or  at  very  short  sight.  This  conception  had  complete  success, 
because  there  was  then  no  other  inland  paper,  either  bills  or  notes,  which 
were  negotiable.  The  whole  field  was  occupied  by  Bank  of  England  notes. 
In  1698,  inland  bills  were  made  negotiable  by  act  of  parliament ;  and  in  the 
fourth  year  of  Queen  Anne's  reign,  promissory  notes  were  made  negotiable. 
Of  course,  after  this,  everybody  might  issue  promissory  notes,  and  where 
they  had  credit  enough,  they  might  circulate  as  money.  There  is  not  much 
of  novelty  in  the  inventions  of  mankind.  Under  this  state  of  things,  that 
took  place  in  England  which  we  have  seen  so  often  take  place  among  us, 
and  which  we  have  put  to  the  account  of  modem  contrivance.  Large  com- 
panies were  formed,  with  heavy  amounts  of  capital,  for  purposes  not  pro- 
fessedly banking  ;  one,  especially,  to  carry  on  the  mining  business  on  a  large 
♦RftKl  ^^^'  These  companies  *issued  promissory  notes,  payable  on  demand  ; 
J  and  these  notes  readily  got  in  circulation  as  cash,  to  the  prejudice  of 
the  circulation  of  the  Bank  of  England.  But  parliament  being  at  this  time 
in  great  want  of  ready  money  for  the  expenditures  of  the  war  on  the  con- 
tinent, the  bank  proposed  to  double  its  capital,  and  to  lend  this  new  half  of 
it  to  government,  if  government  would  secure  to  the  bank  an  exclusive 
circulation  of  its  notes.  The  statute  of  6  Anne,  0.  22,  was  accordingly 
passed  ;  which  recites,  that  other  persons  and  divers  corporations  have  pre 
sumed  to  borrow  money,  and  to  deal  as  a  bank,  contrary  to  former  acts  ; 
and  thereupon,  it  is  enacted,  that  "  no  corporation,  or  more  than  six  persons 
in  partnership,  shall  borrow,  owe  or  take  up  any  money  on  their  bills  and 
notes,  payable  at  demand,  or  at  less  than  six  months  from  the  borrowing." 
This  provision  has  been  often  re-enacted,  and  constitutes  the  banking  privi- 
lege of  the  Bank  of  England.  Competition  was  not  feared  from  the  circula- 
tion of  individual  notes.  Hence,  individuals  or  partnerships  of  not  more 
than  six  persons  have  been  at  liberty  to  issue  small  notes,  payable  on 
demand  ;  in  other  words,  notes  for  circulation.  And  we  know,  that  in  the 
country  such  notes  have  extensively  circulated  ;  but  private  bankers,  in 
London,  in  the  neighborhood  of  the  bank,  though  it  was  lawful,  have  not 
found  it  useful  to  issue  their  own  notes.  So  that  the  banking  privilege  of 
the  Bank  of  England  consisted  simply  in  the  privilege  of  issuing  notes  for 
circulation,'  while  that  privilege  is  forbidden,  by  law,  to  all  other  corpora- 
tions, and  all  large  partnerships  and  associations.  This  privilege  was 
restrained,  in  1826,  so  as  not  to  prohibit  banking  companies,  except  within 
the  distance  of  sixty-five  miles  of  London  ;  and  at  the  same  time,  notes  of 
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the  bank  were  made  a  tender  in  payment  of  all  debts,  except  by  the  bank 
itself.  This  provision  may  be  considered  as  a  new  privilege  ;  but  it  does 
not  belong  to  the  original  and  essential  idea  of  banking.  Mr.  McCnIlooh 
remarks,  and  truly,  that  all  that  government  has  properly  to  do  with  banks  is 
only  80  far  as  they  are  banks  of  issue.  Upon  the  same  principle,  the  banks 
of  other  countries  of  Europe  are  incorporated,  with  the  privilege  to  issue 
and  oircluate  notes  as  their  distinctive  character.  Here  Mr.  Webster 
explained  the  character  of  the  banks  of  France,  Belgium,  &c. 

Now,  how  is  it  in  our  own  country  ?  When  our  state  legislatures  have 
undertaken  to  restrain  banking,  the  great  end  in  view  has  been  to  prevent 
the  circulation  of  notes.  Mr.  Webster  here  referred  to  the  statute  books 
of  Massachusetts,  Maine,  Rhode  Island  and  New  Hampshire,  for  restrain- 
ing unauthorized  companies  from  issuing  notes  of  circulation.  He  then 
turned  to  the  statute  of  Ohio,  imposing  a  punishment  for  unauthorized  bank- 
ing. Her  law  defines,  in  the  first  place,  what  constitutes  a  bank,  viz.,  the 
issuing  of  notes  which  pass  by  delivery,  and  intended  for  circulation 
as  cash.  That,  said  Mr.  Webster,  is  the  true  definition  of  a  bank,  as  we 
understand  it,  in  this  country.  Mr.  Webster  referred  also  to  the  laws  oi 
other  *state8,  Maryland,  New  Jersey,  Missouri,  Pennsylvania,  Dela-  r^^^^ 
ware,  North  Carolina,  South  Carolina,  Virginia,  Georgia,  all  to  the  ^ 
same  effect.  The  law  of  the  state  of  Alabama  herself,  said  he,  is  much 
more  important,  in  this  view  of  the  case,  than  that  of  any  other  state.  The 
constitution  of  the  state  of  Alabama  was  established  in  1819  ;  the  law  creat- 
ing the  bank  of  Alabama  was  passed  in  1823.  The  constitution  and  this 
law  are  all  the  authorities  from  which  the  inference  has  been  drawn  of  the 
policy  of  the  state  of  Alabama.  Did  she  suppose,  that  by  this  law,  she  was 
establishing  such  a  monopoly  of  the  purchase  of  bills  of  exchange  as  has 
been  contended  for  in  this  case  ?  Certainly  not.  For,  by  a  law  passed 
afterwards,  she  restrained  the  circulation  of  unauthorized  bank-notes  ;  that 
is,  notes  not  issued  by  some  authorized  banks.  But  did  she  also  restrain 
dealings  in  exchange?  She  did  no  such  thing.  Nor  is  there  anything, 
either  in  the  constitution  or  the  laws  of  the  state  of  Alabama,  which  shows 
that,  by  banking,  she  ever  meant  more  than  the  circulation  of  bills  as  cur- 
rency. There  is  nothing,  therefore,  in  any  law  or  any  policy  of  Alabama, 
against  the  purchase  of  bills  of  exchange  by  others  as  well  as  by  the  Bank 
of  Alabama.  She  has  prohibited  by  law  other  transactions  which  are  clearly 
banking  transactions ;  but  she  has  not  touched  this.  If  even  her  banking 
policy  includes  as  well  buying  exchange,  as  circulation,  and  she  guards 
against  competition  in  the  one,  and  leaves  the  other  open,  who  can  say,  in 
the  face  of  such  evidence,  that  it  is  her  policy  to  guard  against  what  nhe 
leaves  free  and  unrestrained  ?  Is  there  anything  in  the  constitution,  or 
any  ground  in  the  legislation  of  Alabama,  to  sustain  the  allegation 
which  has  been  made  of  her  policy  ?  If  not,  is  the  existence  of  such  a 
policy  to  be  established  here  by  construction,  and  that  construction  far- 
fetched ? 

Mr.  Webster  here  rested  his  argument  on  this  case,  which,  he  said,  had 
been  discussed  by  others  so  ably  as  not  to  justify  his  occupying  the  time  of 
the  court  by  going  further  into  it. 

The  learned  counsel  on  the  other  side  had,  in  the  course  of  his  argument 
of  yesterday,  alluded  to  the  newspapers,  which,  he  said,  had  treated  the 
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deoiBion  of  the  court  below  scornfully.  Mr.  Webster  said,  he  was  sorry  lo 
hear  it ;  for  the  learned  judge  had  acted,  in  his  decision,  he  had  no  doubt, 
under  a  high  sense  of  duty.  I  have  been  told,  said  Mr.  Webster,  but  I  have 
not  seen  it,  that  a  press  in  this  city,  since  this  case  has  been  under  considera- 
tion in  this  court,  has  undertaken  to  speak,  in  a  tone  something  approaching 
to  that  of  command,  of  the  decision  upon  it  to  be  expected  from  this  court. 
Such  conduct  is  certainly  greatly  discreditable  to  the  character  of  the  country, 
as  well  as  disrespectful  and  injurious  to  the  court. 

A  learned  gentleman  on  the  other  side  said,  the  other  day,  that  he  thought 
he  might  regard  himself,  in  this  cause,  as  having  the  country  for  his  client. 
He  only  meant,  doubtless,  to  express  a  strong  opinion,  that  the  interest  of 
the  country  required  the  case  to  be  decided  in  his  favor.  I  agree  with  the 
learned  gentleman,  and  I  go,  indeed,  far  beyond  him,  in  my  estimate  of 
♦6671  ^^®  importance  of  this  case  *to  the  country.  He  did  not  take  pains 
•*  to  show  the  extent  of  the  evil  which  would  result  from  undoing  the 
vast  number  of  contracts  which  would  be  affected  by  the  affirmation  here 
of  the  judgment  rendered  in  the  court  below,  because  his  object  did  not 
require  that :  his  object  was  to  diminish  the  prospect  of  mischief,  not  to 
enlarge  it.  For  myself,  I  see  neither  limit  nor  end  to  the  calamitous  conse- 
quences of  such  a  decision.  I  do  not  know  where  it  would  not  reach,  what 
interests  it  would  not  disturb,  nor  how  any  part  of  the  commercial  system  of 
the  country  would  be  free  from  its  influences,  direct  or  remote.  And  for 
what  end  is  all  this  to  be  done  ?  What  practical  evil  calls  for  so  harsh,  not 
to  say,  so  rash  a  remedy  ?  And  why,  now,  when  existing  systems  and  estab- 
lished opinions,  when  both  the  law  and  public  sentiment  have  concurred  in 
what  has  been  found  practically  so  safe  and  so  useful ;  why  now,  and  why 
here,  seek  to  introduce  new  and  portentous  doctrines  ?  If  I  were  called 
npon  to  say,  what  has  struck  me  as  most  remarkable  and  wonderful  in  this 
whole  case,  I  would,  instead  of  indulging  in  expletives,  exaggerations  or 
exclamations,  put  it  down  as  the  most  extraordinary  circumstance,  that  now, 
within  a  short  month  of  the  expiration  of  the  first  half  century  of  our  exist- 
ence under  this  constitution,  such  a  question  should  have  been  made ;  that 
now,  for  the  first  time,  and  here,  for  the  last  place  on  earth,  such  doctrines 
as  have  been  heard  in  its  support  should  be  brought  forward.  With  all  the 
respect  which  I  really  entertain  for  the  court  below,  and  for  the  arguments 
which  have  been  delivered  here  on  the  same  side,  I  must  say  that,  in  my 
judgment,  the  decision  now  under  revision  by  this  court  is,  in  its  principle, 
anti-commercial  and  anti-social,  new  and  unheard  of  in  our  system,  and 
calculated  to  break  up  the  harmony  which  has  so  long  prevailed  among  the 
states  and  people  of  this  Union. 

It  is  not,  however,  for  the  learned  gentleman,  nor  for  myself,  to  say  here 
that  we  speak  for  the  country.  We  advance  our  sentiments  and  our  argu- 
ments, but  they  are  without  authority.  But  it  is  for  you,  Mr.  Chief  Justice 
and  judges,  on  this,  as  on  other  occasions  of  high  importance,  to  speak  and 
to  decide  for  the  country.  The  guardianship  of  her  commercial  interests  ; 
the  preservation  of  the  harmonious  intercourse  of  all  her  citizens  ;  the 
fulfilling,  in  this  respect,  of  the  great  object  of  the  constitution,  are  in 
your  hands  ;  and  I  am  not  to  doubt,  that  the  trust  will  be  so  performed 
as  to  sustain  at  once  high  national  objects  and  the  character  of  this 
tribunal. 
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Ingersolly  for  the  defendant,  said,  that  although  distinct  considerations 
of  universal,  of  international,  and  of  municipal  law  are  involved  in  this 
case,  he  should  not  attempt  to  discriminate,  but  submit  them  altogether. 
The  judgment  of  the  circuit  court  is  against  the  plaintiff's  right  of  action  ; 
for  that  judgment,  two  distinct  reasons  are  given,  viz  :  1.  That  the  law  of 
Alabama  excludes  banking  in  that  state,  except  as  prescribed  by  its  peculiar 
provisions.  2.  That  besides  that  local  law,  the  universal  law  excludes  cor- 
porations not  authorized  by  the  legislative  power  of  such  states  as  r^egg 
*did  not  charter  them.  The  first  reason  is  enough  to  support  the  ^ 
judgment,  without  regard  to  the  second,  with  which  this  court  is  not  bound 
to  concern  itself.  The  corporation  question,  therefore,  is  not  necessarily  in 
issue.  It  matters  not,  what  the  rule  of  general  jurisprudence  may  be,  as  to 
corporations  attempting  extra-territorial  transactions,  if  the  law  of  Alabama 
be,  that  banking  is  prohibited  in  that  state,  whether  by  corporations  or 
individuals.  The  banking  question  rules  the  case,  by  the  banking  interdict, 
without  reference  to  the  corporation  question,  on  which  the  opposite  argu- 
ment has  spent  itself  in  political  denunciation.  Alabama  has  a  sovereign 
right  to  make  banking  an  affair  of  state  ;  and  an  unbroken  series  of  the 
uniform  judgments  of  the  supreme  court  of  the  United  States  affirms  not 
only  that  state  right,  but  the  obligation  of  this  court  to  conform  to  it.  Mr. 
Ingersoll  then  read  the  articles  of  the  constitution  of  Alabama  concerning 
banks,  and  an  act  of  the  assembly  of  that  state  in  1830,  by  which  the  pro6t8 
of  banks  are  declared  to  be  the  resource  substituted  for  all  other  taxation 
of  the  state  revenue  ;  and  several  passages  of  the  case  of  the  State  of  Ala- 
bama  v.  Stebbins,  1  Stew.  299  ;  which  he  urged  as  conclusive  of  the  contro- 
versy. The  constitution,  legislation  and  adjudication  of  a  sovereign  state 
all  unite  in  declaring  that  even  its  own  citizens  shall  not  deal  in  banking, 
but  agreeable  to  its  peculiar  laws.  The  plaintiff  bank  had  not,  in  any 
respect,  conformed  to  those  laws.  Consequently,  it  cannot  bank  in  Alabama, 
nor  recover  there  on  a  banking  transaction  there.  The  second  reason  of  the 
circuit  court  that  corporations  have  no  extra-territorial  power  may  be  erron- 
eous, and  yet  the  plaintiff  bank  must  fail  for  the  first  reason  ;  not  because 
it  is  a  corporation,  but  because  it  is  a  bank,  no  matter  where  or  whether 
incorporated,  or  partnership,  or  individual,  or  even  inhabitant  and  citizen 
of  Alabama.  It  is  enough,  that  it  attempting  banking,  contrary  to  the  local 
and  peculiar  law  of  Alabama.  That  settles  the  question,  without  involving 
it  with  corporation  law.  The  Bank  of  the  United  States  v.  Beveatix^ 
6  Cranch  61,  falls  under  this  principle  too,  because  no  citizens,  including 
those  of  Alabama,  can  bank  there,  contrary  to  its  laws. 

No  comity  interferes  with  this  unquestionable  principle.  It  is  the  in- 
disputable basis  of  universal  law,  that  laws  have  no  force  beyond  the 
territories  of  those  who  make  them.  This  is  one  of  the  few  principles  of 
universal  jurisprudence  universally  acknowledged.  United  States  v.  Bevans^ 
3  Wheat.  386  ;  3  Dall.  370  note,  Huberus  ;  Laussat's  Fonblanque,  book  4, 
ch.  1,  §  6,  p.  668  (444);  2  Kent's  Com.,  3d  edit.,  part  6,  lect.  39,  p.  457  ; 
Story's  Conflict  of  Laws,  §  23,  p.  24  ;  Henry  on  Foreign  Law,  §  1  ;  United 
States  V.  (hoensy  2  Pet.  640 ;  Banky.  DonnaUy,  8  Ibid.  372  ;  Rhode  Island 
V.  Massachusetts^  12  Ibid.  736. 

It  woild  be  superfluous  to  multiply  authorities  for  this  indubitable  posi- 
tion.    In  the  case  last  cited,  from  12  Peters  740,  this  court  carries  it  so  far 
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as  to  declare,  and  with  perfect  propriety,  that  an  act  of  parliament  during 
*fiAQl  *^®  colonial  condition  of  this  country  *wa8  not  binding  here.     The 
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only  force  allowed  to  laws,  extra-territorially,  is  derived  from  inter- 


national comity,  which  never  intervenes  to  set  aside  either  the  written  law 
or  the  common  law,  or  even  the  state  policy  or  state  interest  of  another 
country.  Henry  2  ;  Story's  Conflict  of  Laws,  p.  33,  §  32-3  ;  p.  37,  §  38  ; 
Huberus,  art.  3,  3  Dall.  370,  in  note  ;  Bank  of  Marietta^  2  Rand.  465  ; 
Pennington^.  Townsendy  7  Wend.  276.  The  word  in  Huberus  is  "potestaSy" 
which  Dallas  translates  rights,  meaning,  as  it  does  mean,  any  species  of 
right,  by  written,  common,  or  even  usage  law  ;  for  no  such  power  or  right 
of  one  state  can,  by  comity,  be  supplanted  by  the  law  of  another  state. 
Comitaa  inter  communitates  is  at  most  a  frail  and  evanescent  substitute  for 
law  ;  Dallas  translates  it  courtesy,  and  it  is  really  nothing  more.  It  is  a 
law  of  reciprocal  necessity,  of  indispensable  reciprocity,  of  absolute  charity, 
to  do  as  yon  would  be  done  by  ;  without  which  the  harmony  of  nations 
would  be  incessantly  disturbed  j  but  which,  mevertheless,  is  no  more  than 
the  highest  obligation  of  charity,  to  love  our  neighbours  as  we  do  ourselves, 
but  not  better  than  ourselves.  Its  philosophy  is  well  explained  by  Judge 
Stoby,  by  a  classical  quotation,  in  his  learned  judgment  in  the  case  of 
Rarvey  v.  RichardSy  1  Mason  413  ;  sub  mutyoB  vicissitudinis  Qbtentti,  dumtis 
petimuague  vicissim.  Unless,  therefore,  the  state  of  Georgia  needs  such  con- 
cession by  comity  from  the  state  of  Alabama,  she  is  not  bound  to  make  it. 
One  of  the  cases  involving  this  question  is  brought  here  by  the  Carrollton 
Bank  of  Louisiana,  the  law  of  which  state  requires  its  judges  to  refer  in 
their  judgments  to  the  written  law  of  the  state  on  which  the  judgments  are 
founded,  and  prohibits  the  judges  from  ever  leaving  the  state  whose  bound- 
aries are  established  by  the  constitution.  How  could  the  courts  of  Alabama 
or  any  other  state  reciprocate  with  Louisiana  such  regulations  as  these  ?  In 
another  of  the  cases,  the  United  States  Bank  of  Pennsylvania  is  the  plain- 
tiff, which  bank,  by  the  law  of  that  state  conferring  its  charter,  is  closely 
connected  with  the  canals,  railroads,  schools  and  other  improvements  of 
Pennsylvania.  Could  any  stretch  of  comity  give  such  provisions  force  in 
Alabama?  It  is  not  judicial  comity,  but  the  comity  of  a  state  which 
its  courts  of  judicature  award.  Story's  Conflict  of  Laws,  p.  37,  §  38. 
No  court,  therefore,  can  allow  it,  but  as  the  comity  of  the  state,  and  not  the 
court.  Comity,  moreover,  is  international  courtesy  ;  never  allowed  between 
provinces,  districts,  counties,  cities,  or  other  parts  of  the  same  empire.  The 
connection  between  these  United  States  is  closer  and  more  intimate  than 
that  of  comity.  Their  union  by  federal  compact  expressly  settles  the  rela- 
tion of  the  states  to  each  other,  and  leaves  no  room  for  tacit  or  constructive 
comity  to  operate.  A  national  constitution  declares,  that  no  state  shall 
enter  into  any  treaty,  alliance  or  confederation,  or,  without  the  consent  of 
congress,  into  any  agreement  or  compact  with  another  state  or  foreign 
power.  Such  union,  with  much  providence  and  some  jealousy,  has  settled 
the  powers  and  relations  of  the  respective  states.  An  article  of  the  consti- 
^  -  tution  provides  for  the  force  and  ♦proof  of  public  acts  of  state,  for 
•I  the  privileges  and  immunities  of  the  citizens  of  each  state  in  all  the 
rest,  for  fugitives  from  justice  and  fugitives  from  labor;  leaving  little  or 
nothing  on  this  important  subject  to  judicial  construction. 

For  certain  purposes,  these  United  States  are  one  and  the  same  nation  ;  for 
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Others,  a  quasi  Dation  or. close  confederation;  and  a  mere  confederation,  but 
still  a  national  confederation,  for  all  powers  not  delegated  to  them  by  the 
people  and  the  states.  According  to  the  language  of  this  coui*t,  in  12  Pet. 
720,  the  states  are  sovereign  within  themselves,  as  to  all  the  powers  not 
granted  to  the  United  States,  and  foreign  to  each  other  as  to  all  others. 
The  argument  of  the  judge  determining  this  case  in  the  circuit  court,  denies 
the  existence  of  any  comity  whatever  between  these  several  states  whose 
union  constitutes  a  nation.  Whether  that  argument  be  unquestionable  or 
not,  it  is  certain,  that  their  union  makes  them  a  nation.  In  the  opinion  of 
Chancellor  Kent,  lately  published,  on  this  subject,  a  doubt  is  intimated, 
whether,  as  the  citizens  oi  each  state  are  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states,  it  is  competent  to  the  state  of 
Alabama  to  prevent  citizens  of  Georgia  or  Pennsylvania  from  banking  in 
the  former  state.  But  this  court  adjudged,  in  the  Bank  of  the  United  JStates 
V.  Deveatix,  5  Cranch  61,  that  no  corporation  is  a  citizens  ;  and  it  cannot  be 
doubted,  that  citizens  of  Georgia  and  Pennsylvania  are  not  entitled  to  more 
privileges  and  immunities  in  Alabama,  than  that  state  vouchsafes  to  its  own 
citizens.  That  full  faith  and  credit  shall  be  given  to  the  acts  and  public 
proceedings  of  the  states  in  each  other,  seems  to  be  as  yet  confined  to  judi- 
cial acts.  3  Story's  Com.  174;  Pennington  v.  Towfisend,  7  Wend.  279. 
The  laws  of  the  different  states  are  proved  as  foreign  laws  in  courts  of 
justice  ;  and  that  it  would  lead  to  intolerable  confusion,  to  make  by  comity 
the  laws  of  any  state,  the  laws  of  every  other  state,  is  demonstrated  in 
Judge  McKtnley's  argument,  with  a  force  which  Chancellor  Kent's  opinion 
attempts  in  vain  to  overthrow. 

This  is,  perhaps,  a  question  rather  of  politics  than  jurisprudence.  It 
may  be  granted,  that  states  can  re-enact  each  other's  laws,  and  so  adopt 
them,  but  it  is  submitted  as  clear,  that  by  no  agreement  whatever,  can  this 
be  constitutionally  effected.  If,  then,  no  agreement  of  states  can  do  it,  it 
cannot  be  done  by  comity  of  courts  ;  otherwise,  construction  would  have 
more  power  than  legislation.  The  question  is  not,  whether  even  one  state, 
or  the  judicature  of  one  state,  can,  by  comity,  adopt  the  law  of  another 
state  ;  but  it  is,  whether  this  great  addition  to  the  law  of  a  state  can  be 
made  by  the  judiciary  of  the  United  States ;  not  for  the  United  States  ; 
but  whether  the  federal  judiciary  can  by  comity  incorporate  the  law  of  one 
of  these  United  States  with  that  of  another.  It  may  be  questioned,  whether 
the  judiciary  of  the  United  States  can  reciprocate  comity  with  that  of  any 
foreign  nation.  All  our  federative  law,  political,  civil,  penal,  fiscal,  martial 
and  whatever  else  there  is,  is  specific  and  written.  There  is  no  common  law 
of  the  United  States  ♦but  for  principles  and  definitions.  The  admir-  r^^^j 
alty  law,  though  of  large  scope,  is  by  constitutional  grant,  and  the  ^ 
revenue  law  is  settled  by  legislation.  Could  a  court  of  the  United  States 
reciprocate  admiralty  or  revenue  law  with  England,  France  or  Mexico  ? 

Chancellor  Kent  alleges  international  law  of  merchants ;  but  if  mer- 
chants may  make  laws  for  nations,  so  may  mariners,  travellers  or  borderers. 
If  merchants  by  sea,  why  not  traders  ashore  ?  Those  of  New  York  and  Liv- 
erpool have  no  better  right  to  supersede  the  treaty-making  authority,  by 
their  own  tacit  understanding,  than  the  traders  who  fetch  peltries  from  the 
north  or  metals  from  the  south.  The  borderers  of  the  St.  Lawrence,  the 
Sabine,  and  the  Arkansas  may  arrange  rude  international  codes  with  Canada 
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Mexico  and  Texas,  for  the  government  of  these  United  States,  usurping  the 
powers  of  constituted  authorities,  as  ex  parte  professional  opinions  may  usurp 
those  of  appointed  judicature.  There  is  no  occasion  for  any  such  irregular- 
ities. Every  state  of  the  United  States  has  its  all-sufficient  common  law 
and  frequent  legislation  ;  while  the  law-making  power  and  the  law- judging 
department  of  the  Union  are  in  constant  being,  rendering  it  wholly  unneces- 
sary for  illegitimate  usage,  action  or  habit,  partial,  personal  and  selfish  sub- 
stitutes, to  take  the  place  of  deliberate  law-making.  It  is,  at  least,  doubtful, 
whether  either  the  federal  or  even  the  state  judiciary  of  these  United  States 
has  the  power  to  make  laws  by  comity.  At  all  events,  it  is  a  perilous 
faculty,  by  comity,  to  make  common  law  for  one  state  from  the  written  law 
of  another  ;  and  granting  that  state  courts  may  exercise  such  jurisdiction, 
by  no  means  infers,  that  the  federal  judiciary  may  do  it  for  the  states.  For 
this  court  to  introduce  a  Georgia  or  Pennsylvania  bank  into  Alabama,  would 
be  more  than  the  legislature  of  that  state  can  do  for  its  own  citizens,  except 
as  its  peculiar  constitutions  allow. 

Introducing  or  changing  law,  is  often  a  serious  measure.  It  is  the  direct 
exercise  of  conquest,  and  the  most  difficult.  Diversities  of  laws,  language 
and  local  sympathies,  are  the  ways  of  God  to  man,  without  which  all  nations 
would  strive  to  have  but  one  local  habitation  and  one  name.  Droit  d'aubabie^ 
British  allegiance,  the  land  exclusive  law  of  the  common  law,  all  such  seem- 
ingly severe  and  harsh  provisions  are  pregnant  with  the  philosophy  of  pro- 
vidence. A  learned  foreign  lawyer,  M.  de  Tocqaeville,  vol.  1,  p.  99,  con- 
siders these  United  States  so  many  foreign  nations,  whose  whole  form  the 
Union,  of  which,  originally,  even  every  township  was  a  sort  of  independent 
sovereignty.  Nothing  like  law  can  be  more  foreign  than  that  of  Massa- 
chusetts and  Louisiana  to  each  other.  It  may  be  politic,  it  may  be  wise,  to 
try  to  abolish  or  mitigate  these  estrangements  of  locality  ;  but  it  is  no  more 
practicable  to  extirpate  them,  than  the  barbarisms  of  war.  This  court  has 
strenuously  adjudged  that  at  any  rate  such  is  not  the  judicial  function.  It 
does  not  and  will  not  anticipate  or  fabricate  legislation. 

Furthermore,  the  objection  to  courts  extending  comity  for  states  to 
banks,  is  corroborated  by  the  consideration  that  banking  is  a  sovereign  privi- 
^cKno^  lege.  Making  money,  or  a  substitute  for  it,  is  of  sovereign  *facuky. 
-*  Wihon  V.  Spencer^  1  Hand.  100  ;  Pennington  v.  Towtisend,  7  Wend. 
276.  Mr.  Ogden  cites  the  People  v.  Utica  Ins.  (7o.,  15  Johns.  390,  for  Chief 
Juotice  Thompson's  allegation,  that  banking  was  not  a  franchise  at  common 
law.  But  of  what  banking  is  that  allegation  made?  Banking  by  deposit, 
by  discount,  or  by  circulation  ?  If  the  latter,  it  is  expressly  contradicted  by 
Judge  Roane  and  the  Virginia  court,  as  it  is  believed  to  be  by  all  the  authors 
on  political  economy.  In  the  case  of  Drew  v.  Swift,  in  the  Pennsylvania  cir- 
cuit, it  was  adjudged  by  Mr.  Justice  Baldwin,  that  banking  by  circulation 
is  money-making,  and  part  of  the  public  authority.  Be  this  as  it  may,  as  a 
general  principle,  Alabama  has  settled  it  by  her  organic  law.  So  adjudged 
in  the  State  v.  Stebhins,  1  Stew.  299.  If  it  were  res  Integra,  it  might  well 
be  questioned,  whether  any  state  can  devolve  on  individuals  this  sovereign 
authority.  It  was  so  questioned,  on  demurrer,  in  Tennessee.  Peck  269. 
Without  now  attempting  that  perhaps  foreclosed  position,  it  is  submitted, 
that  no  state  court,  much  less  a  court  of  the  United  States,  can  inflict  on  one 
state  the  banking  sovereignty  of  another  state.  No  comity  can  do  that.  It 
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would  be  servitude.  Otherwise,  the  taxation,  hostilities  and  all  other  exi- 
gencies of  one  state  or  nation  may  be  adjudicated  upon  another.  Even  if 
there  were  no  law  of  Alabama  to  forbid  it,  the  flagrant  impolicy  is  patent. 
Story's  Conflict  33.  The  banks  of  Europe  and  Asia,  the  laws  of  Mexico  and 
Texas,  the  abolition  acts  of  Pennsylvania,  the  English  common  law,  which 
in  Massachusetts,  ipso  facto  emancipates  a  slave,  the  church  laws,  laws  of 
royal  prerogative  and  of  noblemen's  privileges,  might  all  be  enforced  in 
Alabama.  There  must  be  some  stop  to  sUch  endless  and  insufferable  con- 
fusion— such  chaos  of  government.  The  only  question  is,  what  branch  of 
government  shall  interpose ;  and  Judge  Story's  valuable  work  on  the  con- 
flict  of  Laws  is  explicit,  that  in  France,  England  and  this  country,  the  judi- 
ciary is  that  branch,  without  awaiting  written  laws  of  direction.  Story's 
Conflict  24-5.  This  court  has  always  asserted  the  necessity  and  duty  of 
courts  to  refuse  their  aid  to  acts  contrary  to  the  policy  of  law.  Armstrong 
V.  ToleTy  11  Wheat.  270  ;  United  States  v.  Owen,  2  Pet.  527.  Nor  is  there 
any  inconsistency  in  courts  enforcing  the  exclusion,  and  yet  not  the  comity, 
because  the  one  is  compliance  with  law,  whereas,  the  other  is  to  make  it. 
Finally,  to  doubt  whether  comity  is  due,  is  to  resolve  that  it  is  not,  under 
such  a  government  as  ours,  where  the  judicial  power  is  so  specific  and  defined. 

Mr.  Ogden  finally  denies  the  right  of  Alabama  to  meddle  with  bills  of 
exchange,  which  are  the  means  of  commerce ;  and  commerce,  with  all  its 
regulations,  has  been  surrendered  by  the  states  to  the  Union.  But  no  bill 
of  exchange  is  here  in  question,  as  a  commercial  mean,  more  than  a  ferry- 
boat, a  horse,  an  ass,  a  slave,  a  man  or  woman,  or  any  other  commercial 
convenience  ;  and  it  will  not  be  pretended,  that  these  are  not  under  state 
regulation.  New  York  has  regulated  money  by  a  small-bill  law,  and  money, 
more  than  bills  of  exchange,  is  the  medium  of  commerce.  All  the  states 
*have  by  law  regulated  the  damages  on  bills  of  exchange.  The  r^e^-q 
argument  proves  too  much,  and  therefore  nothing.  As  to  the  ruinous  '■ 
consequences  denounced,  Mr.  Ingersoll  said,  that  such  had  always  been 
augured,  and  always  would  be,  of  measures  offensive  to  certain  political  pre- 
judices. They  were  abundantly  disproved,  by  the  improvement  and  pros- 
perity of  the  country.  The  court,  instead  of  being  alarmed  from  its  duty 
by  such  appeals,  should  feel  encouraged  to  support  the  laws  of  state  sover- 
eignty ;  which,  well  understood,  were  the  broad  foundations  of  the  general 
welfare.  Neither  man  nor  state  can  stand  erect,  without  the  self-preserving 
rights  ;  against  which  the  pleas  of  comity  and  cries  of  politics  are  equally 
futile  and  unavailing  in  this  court,  as  now  constituted. 

As  it  is  impossible  to  foresee,  what  may  be  the  views  of  the  court,  it  is 
an  advocate's  duty  to  consider  all  the  reasons  given  for  the  judgment  below  ; 
and  therefore,  the  corporation  question  must  next  be  examined.  The  court 
will  remark,  that  it  is  not  a  question  of  action,  but  of  transaction.  The 
record  presents  the  case  of  an  incorporated  bank,  by  its  stationary  agent, 
resident  in  Alabama,  with  the  funds  of  the  bank,  discounting  there  a  bill  of 
exchange  ;  upon  which  transaction,  this  action  was  instituted.  It  is  thus 
no  secondary  contract ;  but  a  primary,  actual  dealing  by  the  corporation, 
in  banking  business,  out  of  the  state  which  chartered  the  banking  corpora- 
tion. The  right  of  suit  is  not  to  be  confounded  with  the  right  of  contract. 
They  are  obviously  distinguishable.  Perhaps,  American  state  courts  have 
sanctioned  the  right  of  action,  which  it  is  not  intended  either  to  concede  or 
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to  draw  in  qaestion.  The  cases  of  the  Portsmouth  Compafiy,  10  Mass.  91  ; 
7?l«  Silver  Lake  Bank,  4  Johns.  Ch.  370;  of  the  .Nisfo  York  Firemen 
Insurance  Company,  6  Cow.  678  ;  The  Bank  of  Marietta,  2  Rand.  465  ; 
7%«  Gospel  Society,  2  Gallis.  105,  and  8  Wheat.  454;  Oreen  v.  Minnis, 
1  McCord  80,  and  the  various  foreign  authorities  cited  in  the  opposite 
argument,  may  perhaps  establish  the  law,  that  a  corporation  or  sovereignty 
enjoys  the  right  of  suit  in  other  courts  than  those  of  its  own  state.  It  is, 
nevertheless,  worthy  of  remark,  that  no  case  is  to  be  found  in  the  English 
books,  of  a  corporation  suing  in  England  upon  a  contract  there.  All  the 
volumes  of  English  law  may  be  challenged  for  such  a  case.  The  case  of 
the  Dutch  West  India  Company,  in  Raymond  and  Strange,  was  suit  upon 
a  lawful  contract,  that  is,  a  contract  in  the  country  where  the  company  had  a 
right  to  contract,  so  that  the  lex  loci  never  came  in  question  during  the  suit 
in  England,  and  when  an  attempt  was  made  to  plead  it  into  the  suit,  that 
attempt  was  frustrated  by  estoppel.  The  English  chancery  cases  of  suits 
by  foreign  sovereigns,  are  distinguishable  from  suits  by  foreign  coi*poration8 ; 
because  the  sovereign  sued  in  them,  as  an  individual,  divested  of  the 
privileges  of  intangibility. 

If  suits  have  been  brought  by  the  Bank  of  England  in  this  country,  for 
the  recovery  of  American  debts,  they  must  have  been  of  rare  occurrence, 
^^tj.-j  passing  suh  silent io.  The  case  of  Perkins  *v.  Washington  Insurance 
J  Company,  from  6  Johnson's  reports,  cited  to  show  that  this  question 
was  not  raised  on  that  occasion,  abounds  with  demonstration  that  it  was 
against  the  interest  of  both  parties  to  make  it ;  and  in  the  cases  of  the 
Silver  Lake  and  Marietta  Banks,  the  most  eminent  lawyers  in  New  York 
and  Virginia  denied  the  right  of  action,  which,  d  multo  fortiori,  argues 
contradiction  of  the  right  of  transaction.  Mr.  Ogden's  notion  of  the  venue, 
at  any  rate,  a  very  little  technicality  upon  which  to  build  so  important  a 
position,  is  annulled  by  a  law  of  Alabama,  which  prohibits  all  special  demur- 
rers, so  that  no  averment  of  venue  is  necessary  in  their  declarations,  and 
rarely  occurs. 

The  question,  thus  freed  from  mere  fiction,  and  the  right  of  action,  is, 
broadly,  whether  corporations  can  contract  and  enforce  their  contracts  by 
by  suit  in  foreign  countries.  To  discriminate  between  right  and  remedy, 
is  always  matter  of  some  difficulty,  as  this  court  experienced  in  Ogden  v. 
Saunders,  12  Wheat.  213.  Yet  the  distinction  is  well  known  and  univer- 
sally recognised  ;  the  right  of  remedy  being  regulated  by  the  law  of  the 
forum,  whereas  the  legality  of  the  contract  is  determined  by  the  law  of 
the  place.  In  most  of  the  courts  of  civilized  countries,  there  is  little  res- 
triction upon  the  right  of  action.  In  Great  Britain  and  this  country,  all  courts 
are  open  to  all  persons,  upon  principles  of  wise  jurispudence,  well  explained 
in  the  82d  number  of  the  Federalist ;  that  foreigners  as  well  as  citizens,  the 
poor  and  the  rich,  the  incorporated  and  the  individual,  have  all  an  equal 
and  unquestionable  right  to  judicial  redress  for  alleged  wrong.  The  courts 
of  France  will  not  take  jurisdiction  of  a  suit  between  two  foreigners,  but 
renvoy  them  to  their  own  courts  at  home.  But  it  is  the  privilege  of  every 
complainant  to  bring  suit  in  any  English  or  American  court,  upon  all 
lawful  contracts.  The  contract  must  be  lawful,  however,  that  is  to  say, 
must  conform  to  the  law  of  the  place  of  contract.  Place,  therefore,  settles 
the  right,  while  courts  regulate  the  remedy. 
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Our  qaestion  is,  whether  the  incorporation  of  one  state  or  coautry  is 
such  in  all  others  ?  which  is  denied.  What  is  a  corporation  ?  Mr.  Ogden's 
definition  is  perfectly  acceptable  for  the  defendant's  argument ;  he  defines 
it  an  artificial  person  created  by  the  law  of  an  independent  state.  The 
definition  or  description,  accurately  made,  tends  much  to  explain  the  reason 
of  the  thing,  and  to  elucidate  the  subject.  It  is  an  artificial  body  :  Ayliff 
calls  it  a  mystical  body,  a  mere  creation  of  the  law,  with  none  but  express 
powers  adhoCy  or  such  implied  powers  as  are  strictly  indispensable.  Judge 
MoKmLBY  treats  the  matter  with  exemplary  accuracy,  when  he  says,  that 
unless  the  act  of  incorporation  by  Georgia,  Louisiana  or  Pennsylvania,  can 
operate  as  strict  law  in  Alabama,  it  is  of  no  force  there  whatever.  Such 
is  the  true  starting  point  of  the  whole  discussion.  All  the  authorities  of 
all  countries  and  ages  occur  in  this  fundamental  doctrine  of  corporations. 
Brooke,  Comyn,  Bacon,  Ayliflf,  Taylor,  Brown,  Coke,  Blackstone,  Kyd, Will- 
oock,  and  it  may  be  affirmed,  all  American  treaties  and  adjudications  agree 
in  this.  *2  Kent's  Com.  dd  edit.  298  ;  Ang.  and  Ames,  17,  59 ;  Head 
V.  Providence  Insurance  Company ^  2  Cranch  167  ;  Darthmouth  CoUegCy  4 
Wheat.  636 ;  United  States  Bank  v.  Dandridge^  12  Ibid.  64  ;  Beaty 
V.  Knofjoler^  4  Pet.  167-8. 

It  is  beyond  question,  that  corporation  authority  is  a  license  to  be 
strictly  construed.  Chancellor  Kbnt,  in  his  Commentaries,  says,  this  is 
modern  doctrine.  Yet,  on  the  same  page,  he  mentions  Trajan's  letter  to 
Pliny,  which  strongly  asserts  it ;  and  the  fact  is,  that  from  Solon  and 
Nnma,  whose  laws  on  the  subject  he  also  refers  to,  down  to  Marsliall,  the  late 
much  honored  chief  justice  of  this  court ;  who  was  a  uniform  and  inflexible 
supporter  of  the  strict  construction  of  corporation  powers  ;  it  has  always 
been  the  same,  and  necessarily  must  be  so,  because  charters  take  franchises 
from  all,  to  confer  upon  a  few,  which  franchises  or  privileges  must  needs  be 
restricted  to  their  very  capitulation.  An  individual  power  of  attorney  or 
substitution  is  never  expanded  by  construction.  All  letters  of  license  are 
taken  strictly,  though  their  interpretation  is  but  matter  of  intention  ; 
whereas,  that  of  a  charter  presents  a  question  of  state  power  which  courts 
have  no  authority  to  enlarge  constructively. 

It  may,  indeed,  be  a^ked,  what  is  meant  by  modem  corporation  law  ? 
What  is  the  American  law  of  charters  ?  Who  made  it?  When  ?  Where  ? 
Is  it  English  common  law,  or  common  civil  law,  from  which  code  ail  the 
law  of  charters  proceeds  ?  Is  the  American  law  on  this  subject  ante- re  volution 
or  post-revolution  ?  Do  we  get  it  from  Massachusetts  or  Louisiana,  where 
the  common  English  law  and  the  common  civil  law  respectively  prevail  ?  or 
is  the  modem  law  of  Massachusetts,  enforced  in  Virginia  as  common 
law  there,  as  was  adjudged  in  Dandridg^s  Case?  Chancellor  Kent 
says  (2  Com.  281),  that  corporations  have  multiplied  with  a  flexibility 
and  variety  unknown  to  the  common  law.  But  what  is  the  American 
common  law  of  corporations?  The  United  States  having  no  common 
common  law,  what  is  their  standard  ?  In  all  the  states  formed  out  of 
Louisiana,  with  the  civil  law  as  their  birthright,  corporators  are  personally 
answerable  for  corporate  acts.  In  states  inheriting  the  English  common 
law,  they  are,  perhaps,  personally  intangible ;  not  by  the  terms  of  a  charter 
or  by  any  written  law,  but  because  it  is  understood,  that  the  English  com- 
mon law  annexes  such  privilege  of  exemption.  A  state  grants  a  charter, 
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to  which  the  common  law  tacitly  annexes  an  inestimable  privilege.  Had 
this  English  common  law  been  adopted  in  the  American  states?  Is  it  con- 
sonant with  their  policy,  or  conformable  to  their  constitutions?  At  the 
period  of  their  independence,  there  were  few,  if  any,  corporations,  and  no 
banking  corporations,  in  America.  Has  that  universal  public  sentiment, 
which  gradually  frames  common  law,  since  then,  engrafted  this  privilege 
upon  the  corporation  slock,  which,  till  long  after  the  American  revolution, 
had  not  begun  to  germinate,  and  only  within  a  very  few  years  last  past, 
has  attained  a  growth  which  overshadows  all  our  institutions?  The  source 
of  this  immense  power  it  is  hard  to  find  ;  but,  at  all  events,  the  stream  has 
been  uniform  in  the  channel  of  the  supreme  court  of  the  United  States, 
♦ft'TAi  <^^>"o^^^nt  with  those  *principle8  of  law  ;  which,  whether  ancient  or 
■I  modern,  are  equally  unquestionable  in  their  authority  and  their  rea- 
son. In  some  of  the  latter  cases  of  this  court.  The  Columbia  JBank,  7  Cranch 
299  ;  77ie  Bank  of  the  United  States,  8  Wheat.  338,  and  the  same  bank, 
12  Ibid.  68,  in  the  absence  of  some  of  the  judges,  and  Chief  Justice  Mar- 
shall earnestly  dissentient  in  the  last-mentioned  case,  whose  principles  rule 
the  whole  doctrine,  it  was  declared  by  the  eminent  judge  who  delivered  the 
court's  opinion,  that  the  common  law  of  corporations  has  been  broken  in 
upon  by  modern  adjudications,  as  it  has  been  declared  by  another  distin- 
guished commentator,  that  the  common  law  was  found  impolitic  in  this 
respect,  and  essentially  discarded. 

It  is  true,  that  in  order  to  keep  pace  with  the  modern  flood  of  these  as- 
sociations, the  common  law,  with  its  characteristic  adaptations  to  exigencies, 
has  counteracted  their  intolerable  privilege,  by  holding  them  to  personal 
liability.  But  no  other  change  than  this,  it  is  apprehended,  will  be  found 
in  the  modern  common  law  of  either  this  country  or  England.  Power 
to  pronounce  it  impolitic,  to  break  in  upon  or  discard  it,  if  it  exists  in  any 
*  court,  should  be  very  sparingly  exercised.  All  the  English  casts  are  in 
2  Kent  289,  292,  and  Angell  &  Ames  128  ;  and  their  uniform  tendency  is  to 
keep  down  corporation  privilege,  not  to  exaggerate  it.  And  the  same  is 
the  result  of  any  thorough  examination  of  all  the  American  cases.  Cor- 
porations have  not  been  allowed  to  escape  suit,  by  undue  privilege  ;  which 
is  the  substance  of  all  that  salutary  change  in  the  law,  that  is  supposed  to 
discard  it  as  impolitic,  or  break  in  upon  it  as  antiquated.  It  is  adaptation, 
not  alteration,  of  the  common  law.  No  principle  of  corporation  law  is 
invoked  for  this  defence,  but  such  as  the  late  chief  justice  of  this  court 
always  abided  by.  His  anxious  dissent  in  12  Wheaton  sets  forth  those 
principles  with  a  review  of  the  accredited  authorities  from  Brooke  to 
Blackstone  ;  while  the  learned  judge  who  delivered  the  opinion  of  the 
majority  of  the  court,  appeals  to  a  recent  dictum  of  Justice  Baylky,  and 
the  still  later  doctrines  of  Chief  Justice  Parker,  for  a  common  law  of 
corporations  in  Virginia,  transported  from  Massachusetts. 

Gradual  and  cautious  conformity  to  circumstances,  is  the  merit  of  the, 
common  law,  following  the  universal  sense  of  propriety;  for  substantial  law 
is  eternal  and  identical,  and  what  is  frequently  denounced  as  disorganiza- 
tion, is,  in  truth,  restoration  of  first  principles.  The  great  duty  of  courts 
is  to  maintain  them,  and  it  was,  no  doubt,  the  solemn  determination  of 
Chief  Justice  Marshall  to  uphold  even  those  seeming  formalities  of  cor- 
poration law,  which  experience  had  sanctioned  as  wise.  His  forecast  in  this 
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is  proved  on  this  occasion.  The  seal,  the  regular  vote,  the  record,  the  duly 
constituted  agent,  and  other  philosophical  guards  of  this  formidable  imperii 
um  in  imperiOy  cannot  be  dispensed  with,  without  enabling  a  vast  engine  of 
factitious  wealth  to  crush  communities.  And  all  the  law  is  contrary  to  it. 
Formalities  have  been  discarded,  not  to  break  in  upon,  but  to  strengthen 
law,  while  the  whole  substance  stands  unimpared  in  all  its  original  ^^ 
♦and  indispensable  propriety.  Legislation  and  adjudication  have  L  ^'' 
never  gainsaid  it.  Judge  McKinley  cites  Chief  Justice  Pabsoxs,  for  a 
solemn  warning  against  constructive  encroachment.  Even  granting  the 
policy,  where  is  the  judicial  power  ?  No  corporation  is  created,  in  contem- 
plation of  law,  but  for  the  public  good.  Charters  are  intended  to  benefit 
the  unincorporated,  more  than  the  incorporated.  Legislatures  and  states 
organize  them  on  uo  other  principle ;  and  courts  carry  it  into  practice,  by 
restricting  the  grant  to  its  letter,  and,  if  indispensable,  moulding  common 
law  to  countervail  privilege.  Hence  Coke's  Institute,  and  the  ca»e  in 
Cowper,  declare  corporations  to  be  inhabitants,  that  they  may  not  evade 
taxation  ;  while  this  court  denies  that  they  are  citizens,  in  order  to  prevent 
undue  privilege  of  suit.  5  Cranch  61.  Hence  numerous  adjudications, 
individuating  corporations  for  suit,  not  one  of  which  designs  to  extend  in- 
tangibility. United  States  v.  Amedy^  1 1  Wheat.  392  ;  Beaston  v.  Fanners' 
Bank  of  Delaware^  12  Pet.  135. 

Any  judicial  extension  of  charter-exemption  by  construction,  would  not 
be  in  harmony  with  common  law,  which  is  general  assent ;  while  every  sound 
judicial  limitation  of  such  exemption  effectuates  the  common  will.  .  A  few 
may  contend  otherwise  ;  but  it  is  impossible  that  they  can  make  law.  All 
its  established  principles  limit  corporation  power,  and  facilitate  common 
right.  Even  the  formalities  of  law  are  often  its  necessary  solemnities.  It 
might  be  sometimes  convenient  to  suitors  and  judges,  for  the  latter  to 
adjudicate  at  their  meals,  or  in  bed  ;  but  open  courts  and  formal  proceed- 
ings are  obviously  essential.  The  great  attempt  of  those  who  deny  and 
would  discard  the  settled  laws  of  corporations  is,  first  to  assimilate  them  to 
persons,  and  secondly,  to  partners  or  other  associations  of  persons  not  incor- 
porated. But  they  are  neither,  for  aggravation  of  exemption  ;  they  may 
resemble  either,  for  personal  liability.  This  court  has  adjudged  that  they 
are  not  persons.  12  Pet.  99-100.  And  the  very  reverse  is  the  reason  of 
the  law.  Whenever  impersonated,  it  is  to  restrain,  not  to  license  them.  A 
corporation  cannot,  like  a  person  insolvent,  make  an  assignment  of  its 
affairs.  12  Pet.  138.  Even  if  so  authorized  by  charter,  it  cannot  assign 
them  to  foreign  trustees.  Williams  v.  MauSy  6  Watts  278.  Can  a  corpo- 
ration do  any  act  of  humanity  ?  Certainly  not,  though  the  munificence  of 
such  acts  daily  stifles  the  sense  of  their  illegality.  It  is  as  much  a  devastavit^ 
for  the  trustees  or  directors  of  a  corporation  to  spend  its  means  generously, 
as  it  would  be  for  an  executor  or  administrator.  It  is  not  the  law,  that  a 
corporation  is  a  person  capable,  like  an  individual,  of  action  and  transaction. 
2  Kent  267,  299,  279  ;  1  Kyd  225.  Persons  go  anywhere  ;  corporations  are 
localized  and  stationary.  They  cannot  go  abroad,  but  by  agents  ;  and  how 
they  are  to  be  constituted,  or  whether  they  can  be  at  all,  is  the  very  ques- 
tion. 16  Johns.  6.  Personal  rights  are  original  and  unlimited  ;  corporate 
franchises  are  derivative  and  specific.  A  person,  like  a  state,  may  do  what- 
ey^r  is  not  prohibited  ;  a  corporation,  like  this  confederation,  can  do  only 
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what  is  expressly  allowed  by  charter.  *Aii  American  person  is  a  sov- 
ereign, restrained  by  no  fetters  but  of  his  own  making.  A  corporation 
is  his  creatare,  bonnd  by  strict  obligation.  Persons  may  traffic  every- 
where :  but  why  ?  Because  they  become  subjects,  wherever  they  are  ; 
but  corporations  are  amenable  only  to  the  state  creating  them.  The  Euro- 
pean, Asiatic  or  African,  is  an  American,  in  America :  whereas,  the  reverse 
argument  of  corporation  license  is  to  be  a  citizen,  without  being  a  subject ; 
while  all  natural  persons  are  subjects,  even  though  not  citizens.  Personal 
identity,  corporeal  being,  and  powers  of  motion,  are  the  attributes  of  per- 
sons, but  not  of  corporations.  They  are  personal  for  legal  responsibility,  but 
plural  for  the  enjoyment  of  privilege. 

Still  less  is  the  attempted  resemblance  of  corporations  to  partners.  In 
the  Law  Reporter  59,  this  resemblance  is  strongly  asserted.  But  the  want 
of  it  is  so  palpable,  that  a  single  reference  to  the  dibtinction  is  enough. 
Ang.  <fe  Am.  23.  Corporations  are  neither  persons  nor  partners,  but 
artificial  bodies  politic,  created  by  act  of  state,  always  ad  hoCy  and  their 
franchises  are  granted  for  public  good,  of  which  they  are  the  supposed 
instruments.  Charter  elements  are  artificial  creations,  with  none  but 
express  or  severely  indispensable  power,  indispensable  to  existence,  without 
existence  till  allowed  by  the  state,  mostly  assigned  to  a  place,  always  con- 
fined to  defined  purposes.  Whether,  and  bow,  agencies  for  corporations  can 
be  constituted,  is  questionable.  2  Kent  291-2,  in  note.  But  an  inflexible 
and  fundamental  doctrine  prevents  their  extra-territorial  transactions,  by 
requiring  the  permission  of  the  state,  wherever  such  transaction  is  ;  in  which 
doctrine  the  question  of  agency  is  merged  and  disappears. 

In  this  plain  pnnciple,  all  authorities  agree.  2  Kent  268-0,  276  ;  Ang. 
&  Am.  27,  37-8.  The  civil  law,  the  common  law,  American  law,  all  law 
coincides  in  it.  Not  a  case  or  sentence  can  be  cited  against  it.  A  corpora- 
tion must  be  authorized  by  the  sovereignty  where  it  acts  as  such,  otherwise, 
it  is  what  is  called  an  adulterine  corporation.  Ang.  &  Am.  38.  Mr.  Ogden's 
definition  acknowledges  this  ;  and  he  conceded,  that  it  cannot  perform  cor- 
porate acts,  beyond  the  state  creating  it.  This  is  the  explanation  of  Chief 
Baron  Manwood's  quaint  notion,  that  corporations  have  no  souls,  because 
they  are  created  by  the  king.  They  are  creations  of  law,  and  do  not  share 
in  government  or  any  political  power :  per  Mabshall,  Chief  Justice,  4 
Wheat.  636.  No  corporation  is  such,  it  has  no  creation  or  legal  being,  till 
authorized  by  the  government  of  the  state  where  it  is  to  act  as  a  corporate 
body.  Ghreystock  College  Case,  Jenk.  205  ;  Dyer  3,  60 ;  6  Vin.  Abr.  287  ; 
Ang.  A  Am.  38,  note  5.  This  ancient  judgment  contains  the  germ  of  the 
whole  self-protecting  principle  of  sovereignties  against  corporations.  The 
Pope  founded  Greystock  College,  and  it  existed  for  a  long  time  ;  but  the 
English  courts,  as  soon  as  it  appeared  before  them,  annulled  it,  for  want  of 
lawful  beginning.  Such  is  the  universal  law  applicable  to  these  bodies 
politic.  Sutton's  HospitaXy  Jenk.  270.  Courts  may  have  suffered  them  to 
sue  abroad,  on  contracts  at  home  which  are  lawful ;  but  never  to  contract 
*K7ol  *°^  ^"®  abroad,  without  authority  of  state  *there.  Whenever  this 
-'  position  against  them  is  taken  in  a  couit,  it  is  insuperable.  A  char- 
ter, if  required,  must  be  proved,  before  any  corporate  act  can  be  even  given 
in  evidence.  United  States  v.  Johfis,  4  Dall.  416  ;  Bull.  N.  P.  107  ;  10  Mass. 
91  ;  8  Johns.  296  ;  1  Halst.  211 ;  1  Kyd  292-3  ;  10  Wend.  269  ;  3  Conn.  199  ; 
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Ang.  &  Am.  377.  The  aniversal  common  law  of  all  sovereign  states  requires, 
and  aniformly  asserts,  this  self- protecting  principle.  It  is  a  state  right  of 
indispensable  recognition.  None  bat  the  stale  can  legitimate  a  corporation. 
In  Pennsylvania,  the  legislature  have  authorized  the  supreme  court  to  create 
charitable,  religious  and  literary  corporate  bodies,  on  certain  terms,  as  in 
England  the  king  deputes  persons  to  grant  charters.  Ang.  &  Am.  44.  But 
state  agency,  sovereignty  permission,  is  svie  qtia  -non. 

But  it  is  said,  that  sovereigns  may  sue  abroad.  True,  they  do,  but  not 
as  sovereigns.  When  the  King  of  Spain  sued  in  the  circuit  court  of  Penn- 
sylvania, he  was  liable  to  costs,  or  to  nonHuit ;  and  when  his  minister,  Don 
Onis,  waived  his  privilege  as  a  foreign  ambassador,  to  become  a  witness  on 
the  trial,  he  might  have  been  prosecuted  for  perjury,  or  committed  for  con- 
tempt. When  a  sovereign  sues  abroad,  he  becomes  subject  to  the  foreign 
jurisdiction,  which  corporations  never  do  ;  and  when  sovereigns  sue  in  equity, 
especially,  the  fullest  reaction  and  reciprocity  of  responsibility  necessarily 
ensue.  It  will  not  be  pretended,  that  a  monarch  of  England  brings  his  priv- 
ilege of  irresponsibility,  or  the  Sultan  of  Turkey,  his  despotic  power,  when 
condescending  to  sue  in  this  country.  As  monarchs,  they  have  no  power 
here  whatever ;  and  they  sue,  like  all  others  subject  to  our  courts. 

It  has  been  made  a  question,  too,  whether,  upon  the  principles  contended 
for,  the  American  states,  being,  as  was  alleged,  corporations,  can,  as  they 
constantly  do,  borrow  money,  sell  stocks,  and  otherwise  transact  business 
in  foreign  countries  ;  to  which  the  obvious  answer  is,  that  on  all  such  occa, 
sions  they  deal  as  sovereign  states,  and  not  mere  corporstions.  Chancellor 
Kbnt,  in  his  published  opinion,  relies  on  the  United  States  Bank  having 
been  permitted  to  sue  in  state  courts.  But  this  right  was  denied  in  Virginia, 
and  this  court  has  determined,  that  that  bank  had  no  right  to  the  federal 
/orunij  but  by  express  act  of  congress.  5  Cranch  61.  Right  of  suit,  at  any 
rate,  is  not  right  of  contract. 

It  being  thus  shown,  indisputably,  that  no  corporation  can  exist  but  by 
express  permission  of  that  state  in  which  it  acts  as  such,  it  follows,  as  a 
matter  of  course,  that  it  is  no  corporation  at  all,  until  allowed  by  the  state 
in  which  it  acts.  Chancellor  Kent  perverts  this  principle,  by  asserting,  that 
a  corporation  may  contract  abroad,  until  forbidden  there  ;  the  true  principle 
being,  as  asserted  by  Chief  Justice  Mabsuall,  in  the  case  of  the  IVovidetice 
Bank^  that  the  act  creating  a  corporation  is  an  enabling  act,  by  which  alone 
it  is  enabled  to  contract.  2  Cranch  167-9.  This  simple  and  incontestable 
position  covers  the  whole  ground.  It  is  part  of  universal  jurisprudence,  and 
parcel  of  all  politics.  Corporations  *are  creations  of  municipal  law,  r^.p^ 
having  no  existence  or  power  to  contract  whatever,  until  enabled  so  ^ 
to  do  by  a  law,  or  other  legitimate  permission  of  the  sovereignty,  wherever 
acting.  Especially  is  this  conservative  principle  indispensable,  as  an  undele- 
gated right  of  these  United  States.  Otherwise,  the  smallest  member  of  this 
Union  may  legislate  for,  and  govern,  all  the  rest.  In  the  case  of  the  Marietta 
Banky  2  Rand.  465,  the  court  explained  this  principle  with  great  force  of 
argument ;  much  more,  it  is  apprehended,  than  is  displayed  by  the  contrary 
view,  in  Chancellor  Kent's  opinion,  or  has  been  urged  in  this  court. 

These  United  States,  as  such,  can  have  no  private  corporations  ;  and  if, 
upon  false  notions  of  commercial  intimacy,  they  are  to  be  consolidated  by 
traders,  corporations,  and  professional  dogmas,  contrary  to  the  true  spirit  of 
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our  political  institutions,  not  only  the  rights  of  all  the  states,  but  the  federal 
constitution  itself,  will  be  at  an  end.  Upon  the  plea  of  international  com- 
mercial law,  a  Bank  of  the  United  States  might  branch,  not  only  in  every 
state,  but  every  county  of  every  state  in  the  Union  ;  and,  indeed,  so  may 
every  state  bank.  It  is  confidently  submitted  to  this  court,  that  it  will  best 
fulfil  its  duties,  by  holding  the  states  united  by  sovereign  ties,  by  the  states 
remaining  sovereign,  and  corporations  remaining  subject ;  not  by  sovereign 
corporations  and  subject  states. 

The  state  of  Alabama  cannot  apply  the  common  law  of  Georgia  or  of 
Pennsylvania  to  determine  controversies  such  as  this.  It  cannot  ascertain, 
by  any  accredited  rules  of  interpretation,  what  may  have  been  the  intention 
of  another  state,  in  creating  a  corporation,  which  is  responsible  for  miscon- 
duct only  to  the  state  creating  it,  and  cannot  be  reached  in  the  foreign  state 
where  it  contracts.  Every  charter  involves  questions  of  political  advantage, 
regarding  which  no  state  looks  beyond  itself,  but  simply  to  its  own  good, 
of  which  no  foreign  courts  can  judge.  All  a  court  can  do  is  to  ascertain 
the  will  of  its  own  government ;  and  if  it  finds  that  that  government  has 
not  sanctioned  the  corporation,  by  express  authority  for  that  state,  then 
such  corporation  cannot  be  acknowledged  by  the  court.  It  is  no  corporation 
before  that  court.  Its  charter  may  be  proved  there,  as  it  must  be,  before  it 
is  in  evidence  there.  But,  when  proved,  even  though  it  may  have  a  right  of 
action  there,  it  has  no  right  of  contract  in  that  state,  till  authorized  by  it  to 
contract  there.  If  courts  are  bound,  by  common  law,  to  restrict  corporations 
to  the  specific  purposes  of  their  creation,  they  are  bound,  by  the  same  com- 
mon law,  to  prevent  their  wandering  out  of  place,  as  much  as  out  of  pur- 
pose.    2  Kent  299,  note  e. 

Charters  are  special  and  untransferrible  trusts,  to  be  executed  as  when 
and  where  prescribed,  which  trusts  have  no  extra-territorial  existence.  If 
they  act  by  agent,  beyond  the  chartering  state,  the  trust  is  defrauded  and 
annulled,  without  responsibility  of  the  agent  to  the  chartering  state,  or  of 
the  corporation  to  the  foreign  state.  No  state  can,  even  by  act  of  assembly, 
raise  an  executor,  administrator  or  other  trustee  in  another  state.  The  states 
of  G^eorgia,  Louisiana  and  Pennsylvania  could  not  intend  by  these  bank 
♦ftflil  ®^^''^®'*®  ^o  make  laws  *for  the  state  of  Alabama.  It  is  impossible,  in 
-*  legal  contemplation,  so  to  consider  it.  Can  then  the  interpobition  of 
a  questionable  agency  supply  a  power,  which  not  only  never  was  intended 
to  be  given,  but  which  could  not  be  given,  even  if  intended  ?  Otherwise,  all 
corporations  may,  by  agencies,  act  everywhere.  The  colleges  of  New  Eng- 
land may  make  masters  of  arts,  in  the  southern  states,  and  the  southern 
states  may  introduce  societies  for  establishing  slavery  in  the  north.  Not 
only  so,  but  Europe,  Asia,  Africa,  even  Australasia,  Mexico  or  Texas,  may 
regulate  the  United  States  of  America. 

In  Dandridge*8  Case,  12  Wheat.  64,  Chief  Justice  Mabshall,  after  ex- 
plaining the  supposed  changes  of  the  common  law  respecting  corporations, 
denies  that  what  he  calls  the  talisman  of  construction  has  yet  quite  dissolved 
the  whole  fabric  of  deep-rooted  and  venerable  jurisprudence.  The  old 
rule,  for  which  on  that  occasion  he  fell  into  a  minority  of  this  court,  if  pre- 
served, as  he  insisted,  would  prevent  all  extra-territorial  corporation  power; 
and  the  confusion  which,  if  suffered,  it  will  be  sure  to  inflict  on  the  nation- 
ality of  the  country.  The  legal  analogies  are  abundant  and  unquestionable. 
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Executors,  administrators  and  guardians  Lave  uo  authority  beyond  the  states 
creating  them.  1  Cranch  92  ;  1  Dall.  456  ;  2  Mass.  384  ;  3  Ibid.  614  ;  11 
Ibid.  313  ;  3  Cranch  319-23  ;  6  Mass.  7  ;  11  Ibid.  266  ;  9  Cranch  161  ; 
1  Johns.  Ch.  163  ;  7  Ibid.  45  ;  6  Ibid.  353  ;  1  Hay  w.  354 ;  3  Day  74,  305  ;  2 
Root  462  ;  7  Cow.  68  ;  9  Wend.  426  ;  1  Pick.  81  ;  2  Ibid.  18  ;  8  Wheat. 
671  ;  9  Ibid.  565-9  ;  12  Ibid.  169  ;  3  Mason  469  ;  Coxe'sDig.  p.  16,  pi.  53  ; 
6  T.  B.  Monr.  49  ;  6  Ibid.  69 ;  4  Litt.  277  ;  1  Cam.  &  Norw.  68 ;  1  A.  K. 
Marsh.  88  ;  Stephens  v.  Swartz^  1  Carolina  Law  Repos.  471.  It  is  in  vain 
to  say,  that  executors,  administrators  and  guardians  have  charge  of  prop- 
erty, and  are,  therefore,  obliged  to  give  security  for  its  safe  management, 
in  each  state  where  it  may  happen  to  be.  So  have  corporations  charge  of 
property.  Their  franchises  are  property.  Insolvent  and  bankrupt  assignees 
have  no  power  extra-territorial ly.  Harrison  v.  Sterry^  5  Cranch  289  ; 
Dixon  V.  jRamsai/y  3  Cranch  319. 

When  merchants  draw  bills  of  exchange  over  the  boundaries  of  states, 
across  the  rivers  Delaware,  Ohio,  Hudson,  Connecticut,  Potomac  and 
Savannah,  or  even  the  insignificant  creeks,  and  sometimes  mere  ideal  con- 
fines, which  separate  the  various  conterminous  states  of  this  Union,  they 
are  foreign  bills  of  exchange.  It  is  the  law  of  this  court,  that  the  states  are 
foreign  to  each  other  for  all  but  federal  purposes.  12  Pet.  720.  Even 
a  state  judgment,  notwithstanding  its  constitutional  protection,  requires 
legal  provision  for  its  full  faith  and  credit.  And  foreign  judgments,  even 
in  remy  on  questions  of  international  law,  are  tested,  so  far  at  least  as  to 
ascertain  that  they  were  pronounced  with  jurisdiction  over  both  thing  and 
person.  Rose  v.  Mimeli/,  4  Cranch  274.  Persons,  whether  aliens  or  citi- 
zens, are  not  allowed  right  of  suit  in  the  federal  courts,  without  some  pre- 
liminary proof  of  it ;  and  corporations,  *though  inhabitants,  are  not  r^^Q^ 
citizens,  with  right  of  suit.  5  Cranch  61.  It  has  been  adjudged,  ^ 
that  foreign  property  of  non-residents  is  not  attachable  under  state  attach- 
ment laws,  notwithstanding  a  practice  of  more  than  a  hundred  years  in 
some  of  the  states.     Toland  v.  Sprague,  12  Pet.  300. 

Corporations  are  municipal  creations  of  states,  and  creatures  of  common 
law.  But  as  has  already  been  questioned,  what  is  that  law  ?  If  English, 
it  is  adopted  only  as  adapted  here  ;  and  what  is  that  in  Alabama — a  state 
not  yet  twenty  years  old  ?  This  is,  probably,  the  first  occasion  when  the 
elements  of  corporation  law  in  that  state  have  come  to  be  ascertained.  Is 
it  Roman,  English  or  American?  No  instance  has  occurred,  probably, 
before,  of  a  foreign  corporation  attempting,  by  resident  agency,  to  deal 
in  Alabama.  We  are  brought,  then,  at  last,  to  the  question,  whether  an 
incorporated  bank  can  enjoy  there  privileges  and  immunities  denied  to  the 
citizens  of  that  state.  The  only  adjudications  in  point  are,  Beaty  v. 
Knowler^  4  Pet.  167-8  ;  and  The  Marietta  Bank,  2  Rand.  465  ;  the  argu- 
ment of  the  Virginia  court  in  the  latter ;  the  judgment,  as  well  as  the 
argument  of  this  court  in  the  former.  The  act  of  the  state  of  Ohio  is  like- 
wise full  to  the  point,  as  a  practical  recognition  of  the  law.  The  cases 
sustaining  suits  on  contracts  in  the  states  creating  the  corporations,  are  no 
contradictions  of  these  two  cases.  The  only  pertinent  English  case,  in 
Lord  Raym.  and  Strange,  has  been  explained.  The  case  of  the  Propaga- 
tion Society  v.  Wheeler,  in  8  Wheat.  464,  was  no  more  than  a  question  of 
Buit.    The   Oreystock   College   Case,  that  of  The  Bank  of  Marietta,  and 
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Beaty  v.  KnowleVy  are  coincident  acknowledgments  of  the  great  principle, 
that  a  corporation  has  no  corporate  power  beyond  the  state  to  which  it  owes 
being.  In  the  earnest  and  sincere  advocacy  of  that  principle  of  universal, 
international  and  municipal  law,  Mr.  IngersoU  said,  he  felt  cheered  by  the 
assurance,  that  his  country  is  his  client. 

Vande  Oruff^  for  J.  B.  Earle,  one  of  the  defendants  in  error,  stated, 
that  the  act  of  the  legislature  of  Alabama,  which  declared  the  statutes  of 
the  state  in  force  as  they  are  contained  in  Aikin's  Digest,  provides,  that  all 
statutes,  laws  and  parts  of  laws,  not  included  in  the  Digest,  are  repealed. 
This  repealed  the  act  of  1827  relative  to  banking  ;  and  other  laws  on  the 
same  subject.  This  act  was  passed  in  1832.  (Aikin's  Digest  301.)  There 
is  another  act  of  the  legislature  of  Alabama,  which  makes  bills  of  exchange 
and  promissory  notes  negotiable,  and  declares  them  to  be  primd  facie  evi- 
dence of  consideration.     Ibid.  327. 

Two  questions  have  been  agitated  in  these  causes.  One  may  not  be 
necessary  to  their  decision.  The  question  of  comity  may  be  one  which,  on 
general  principles,  may  embarrass.  It  is  believed,  that  comity  between 
nations  is  as  necessary  to  their  intercourse,  as  our  breath  is  to  our  existence  ; 
but  it  is  not  understood  how  it  is  to  be  limited.  Is  a  law  of  Pennsylvania 
to  be  applied  over  the  whole  world  ?  The  rule  that  corporations  have  not 
^  ,  an  extra-territorial  *exi8tenco  is  established  :  but  the  principles 
-'  which  are  claimed  on  the  part  of  the  plaintiffs  in  error,  would  give 
a  universal  existence  and  unlimited  privileges  to  such  institutions.  The 
general  rule  is,  that  the  laws  of  a  particular  slate  have  authority  only  within 
the  territory  of  the  state ;  and  the  exception  to  the  rule  prevails  only  when  the 
laws  have  been  adopted  in  a  foreign,  or  another  state  or  country.  If 
this  principle  is  correct,  it  will  be  the  duty  of  the  counsel  for  the  plaintiff 
in  error,  to  show,  that  the  law  of  Pennsylvania,  incorporating  the  United 
States  Bank,  is  a  law  which  has  been  adopted  in  the  state  of  Alabama. 

A  railroad  company  may  buy  iron  abroad,  for  the  purpose  of  construct- 
ing their  railroad  at  home.  This  appears  to  be  a  contract  which  will  be 
sustained  by  the  comity  of  nations.  It  presents  a  different  question  from 
this  ;  which  is,  whether  the  United  States  Bank  of  Pennsylvania  can  go 
abroad,  to  do  acts  which  are  only  authorized  in  the  state.  It  would  be 
disastrous,  to  say,  a  corporation  cannot  go  out  of  Alabama,  to  buy  paper  to 
be  used  in  its  operations  at  home.  But  this  is  a  different  case  from  author- 
izing a  corporation  to  carry  on  the  business  for  which  it  was  incorporated  in 
Pennsylvania,  out  of  that  state.  Could  a  bank  of  the  state  of  Pennsylvania 
go  to  Mobile,  and  carry  on  the  business  of  banking  there,  to  the  injury  of 
the  domestic  banks  ?  The  rule  of  comity  has  never  been  applied  so  as  to 
allow  it  to  interfere  with  all  the  laws  of  a  state  ;  its  application  has  ever 
and  only  been  to  particular  cases. 

If  a  court  has  declared,  that  the  rule  of  comity  does  not  apply  in  a  par- 
ticular case,  there  is  a  final  adjustment  of  the  question  as  to  the  force  of 
the  foreign  law  in  that  case  ;  and  the  question  is  settled  by  the  decision  of  the 
court.  No  cases  which  have  been  cited  for  the  plaintiffs  in  error,  show  that 
by  the  laws  or  the  decisions  of  the  courts  of  Alabama,  corporations  have 
extra  territorial  powers  or  privileges.  The  case  of  the  Marietta  Bank^ 
decided  in  Virginia,  and  reported  in  2  Rand.,  shows  that  comity  in  favor  of 
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corporations  does  not  exist.  This  is  evidence  that  there  is  no  general  law 
which  allows  the  existence  of  corporations^  out  of  the  state  in  which  they 
are  chartered. 

All  the  questions  of  the  rights  of  corporations  to  go  abroad  to  borrow 
money,  do  not  apply  to  the  case  before  the  court.  Those  corporations 
borrow  money  to  enable  them  to  transact  and  carry  on  the  business  for 
which  they  were  incorporated  at  home.  The  inquiry  is,  whether  the  United 
States  Bank  of  the  state  of  Pennsylvania  could  go  into  Alabama,  and  there 
carry  on  the  business  of  banking.  The  legislature  of  Alabama  would,  in 
positive  terms,  have  refused  this  privilege,  if  it  had  been  applied  for. 
A  judge  in  Alabama,  knowing  this,  should  have  felt  himself  bound,  by  his 
judicial  duties,  to  apply  a  principle  which  would  have  been  applied  by  the 
legislature.  Is  it  reasonable,  that  if  large  profits  are  to  be  made  in  Alabama, 
thai  a  part  of  these  profits  should  not  be  paid  to  the  state  of  Alabama,  for  the 
privilege  of  carrying  on  banking?  This  is  just,  and  it  has  *been  r^..^. 
the  course  of  legislation  in  all  the  states  to  receive  a  bomis  from  ^ 
banking  corporations,  or  to  claim  a  portion  of  the  profits  of  their  operations, 
on  granting  charters  of  incorporation.  In  England,  corporations  can  only 
exist  by  prescription,  or  be  established  by  grants  from  the  king,  or  legis- 
lative enactment.  Could  a  foreign  corporation  go  to  England,  and  carry  on 
its  business  there,  until  it  should  be  expressly  excluded  by  the  decision  of 
a  court,  or  by  an  act  of  parliament  ? 

Another  point  in  this  case  is  to  be  regarded.  The  act  of  the  legislature 
of  Pennsylvania  establishes  the  United  States  Bank  at  Philadelphia,  and 
authorizes  branches  in  the  state.  The  law  gives  it  no  powers  to  be  exercised 
out  of  the  state.  This  is  a  sufficient  evidence  of  the  restriction  of  its  exist- 
ence to  the  state  of  Pennsylvania. 

As  to  that  feature  in  the  case  before  the  court,  which  depends  on  the 
existing  constitution  and  laws  of  Alabama,  prohibiting  banking,  the  court 
will  be  obliged  to  decide  what  banking  is.  The  agreed  case  shows  that  a 
part  of  the  capital  of  the  bank  was  transferred  to  Alabama  to  buy  bills  of 
exchange  ;  and  the  question  is,  whether  buying  bills  of  exchange  is  banking? 

Discounting  bills  and  notes,  and  receiving  money  on  deposit,  are  not 
exclusively  banking.  Every  bank,  at  the  time  of  the  incorporation  of  the 
State  Bank  of  Alabama,  dealt  in  bills  of  exchange.  The  object  of  the  char- 
ter of  the  bank  was,  to  include  the  discounting  and  purchase  of  bills  of 
exchange,  as  a  part  of  the  operations  of  the  bank.  The  bank  was  to  have 
every  opportunity  of  making  profits  which  any  other  bank  possessed.  It  is 
not  necessary  to  go  into  the  question  of  the  rights  of  individuals  to  purchase 
bills  of  exchange.  The  question  before  the  court  is,  whether  foreign  cor- 
porations have  such  rights.  Speculations  on  the  rights  of  individuals  only 
embarrass  the  case.  To  show  that  the  dealing  in  bills  of  exchange  is  bank- 
ing, Mr.  Vande  Gruff  cited  Postleth wait's  Universal  Dictionary  of  Trade 
and  Commerce,  titles  Discount,  Banking ;  15  Johns.  390  ;  Tomlin's  Law 
Dictionary,  title  Bank. 

How  can  the  plaintiff  say  the  purchase  of  bills  of  exchange  is  not  bank- 
ing, when  the  law  of  their  existence  gives  them  no  other  powers  but  those 
of  a  bank.  They  are  here  found  remitting  the  funds  of  their  bank,  to  Ala- 
bama, to  buy  bills.  Can  they  say,  tiiis  is  not  a  banking  operation  ?  It  was 
the  object  of  the  act  incorporating  the  bank  to  give  it  the  advantages  of 
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buying  bills  of  exchange,  which  conoposes  a  large  part  of  the  profits  of 
banking  operations;  and  this  is  precisely  what  they  have  done  in  the  case 
before  the  court.  The  constitution  of  Alabama  on  this  subject  should 
receive  a  liberal  construction,  as  the  whole  support  of  the  government  of 
Alabama  is  derived  from  the  banking  operations  of  the  state  banks. 

Tahkt,  Ch.  J.,  delivered  the  opinion  of  the  court. — These  three  cases 
♦fiftftl  ^'^volve  the  same  principles,  and  have  been  *brought  before  us  by 
■'  writs  of  error  directed  to  the  circuit  court  for  the  southern  district  of 
Alabama.  The  first  two  have  been  fully  argued  by  counsel ;  and  the  last 
submitted  to  the  court  upon  the  arguments  offered  in  the  other  two.  There 
are  some  shades  of  difference  in  the  facts,  as  stated  in  the  different  records, 
but  none  that  can  affect  the  decision.  We  proceed,  therefore,  to  express 
our  opinion  on  the  first  case  argued,  which  was  the  Bank  of  Augusta  v. 
Joseph  JB.  Earle.     The  judgment  in  this  case  must  decide  the  others. 

The  questions  presented  to  the  court  arise  upon  a  case  stated  in  the 
circuit  court  in  the  following  words  : — "  The  defendant  defends  this  action 
upon  the  following  facts,  that  are  admitted  by  the  plaintiffs  :  that  plaintiffs 
are  a  corporation,  incorporated  by  an  act  of  the  legislature  of  the  state  of 
Georgia,  and  have  powers  usually  conferred  upon  banking  institutions,  such 
as  to  purchase  bills  of  exchange,  &c.  That  the  bill  sued  on  was  made  and 
indorsed,  for  the  purpose  of  being  discounted  by  Thomas  McGran,  the 
agent  of  said  bank,  who  had  funds  of  the  plaintiffs  in  his  hands,  for  the  pur- 
pose of  purchasing  bills,  which  funds  were  derived  from  bills  and  notes  dis- 
counted in  Georgia  by  said  plaintiffs,  and  payable  in  Mobile  ;  and  the  said 
McGran,  agent  as  aforesaid,  did  so  discount  and  purchase  the  said  bill  sued 
on,  in  the  city  of  Mobile,  state  aforesaid,  for  the  benefit  of  said  bank,  and 
with  their  funds,  and  to  remit  said  funds  to  the  said  plaintiffs.  If  the  court 
shall  say,  that  the  facts  constitute  a  defence  to  this  action,  judgment  will  be 
given  for  the  defendant,  otherwise  for  plaintiffs,  for  the  amount  of  the  bill, 
damages,  interest  and  costs  ;  either  party  to  have  the  right  of  appeal  or  writ 
of  error  to  the  supreme  court,  upon  this  statement  of  facts,  and  the  judg- 
ment thereon." 

Upon  this  statement  of  facts,  the  court  gave  judgment  for  the  defend- 
ant ;  being  of  opinion,  that  a  bank  incorporated  by  the  laws  of  Georgia, 
with  a  power,  among  other  things,  to  purchase  bills  of  exchange,  could  not 
lawfully  exercise  that  power  in  the  state  of  Alabama  ;  and  that  the  con- 
tract for  this  bill  was,  therefore,  void,  and  did  not  bind  the  parties  to  the 
payment  of  the  money. 

It  will  at  once  be  seen,  that  the  questions  brought  here  for  decision  are 
of  a  very  grave  character,  and  they  have  received  from  the  court  an  atten- 
tive examination.  A  multitude  of  corporations,  for  various  purposes,  have 
been  chartered  by  the  several  states  ;  a  large  portion  of  certain  branches  of 
business  has  been  transacted  by  incorporated  companies,  or  through  their 
agency  ;  and  contracts  to  a  very  great  amount  have,  undoubtedly,  been  made 
by  different  corporations,  out  of  the  jurisdiction  of  the  particular  state  by 
which  they  were  created.  In  deciding  the  case  before  us,  we,  in  effect, 
determine  whether  these  numerous  contracts  are  valid,  or  not.  And  if,  as 
has  been  argued  at  the  bar,  a  corporation,  from  its  nature  and  character, 
is  incapable  of  making  such  contracts  ;  or  if  they  are  inconsistent  with  the 
502 


1889]  OP  THE   UNITED  STATES.  586 

Bank  of  Augusta  v.  Earle. 

rights  and  sovereignty  of  the  states  in  which  they  are  made,  they  cannot 
be  enforced  in  courts  of  justice. 

*Mttch  of  the  argument  has  turned  on  the  nature  and  extent  of  pu^.Q^ 
the  powers  which  belong  to  the  artificial  being  called  a  corporation  ;  1- 
and  the  rules  of  law  by  which  they  are  to  be  measured.  On  the  part  of  the 
plaintiff  in  error,  it  has  been  contended,  that  a  corporation,  composed  of  cit- 
izens of  other  states,  is  entitled  to  the  benefit  of  that  provision  in  the  con- 
stitution of  the  United  States  which  declares  that  "  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
states ;"  that  the  court  should  look  behind  the  act  of  incorporation,  and 
sec  who  are  the  members  of  it ;  and  if,  in  this  case,  it  should  appear,  that 
the  corporation  of  the  Bank  of  Augusta  consists  altogether  of  citizens  of  the 
state  of  Georgia,  that  such  citizens  are  entitled  to  the  privileges  and  immuni- 
ties of  citizens,  in  the  state  of  Alabama ;  aijd  as  the  citizens  of  Alabama 
may,  unquestionably,  purchase  bills  of  exchange  in  that  state,  it  is  insisted, 
that  the  members  of  this  corporation  are  entitled  to  the  same  privilege,  and 
cannot  be  deprived  of  it,  even  by  express  provisions  in  the  constitution  or 
laws  of  the  state.  The  case  of  the  Bank  of  the  United  States  v.  Deveaux^ 
6  Cranch  61,  is  relied  on  to  support  this  position. 

It  is  true,  that  in  the  case  referred  to,  this  court  decided,  that  in  a  ques- 
tion of  jurisdiction,  they  might  look  to  the  character  of  the  persons  compos- 
ing a  corporation  ;  and  if  it  appeared,  that  they  were  citizens  of  another 
state,  and  the  fact  was  set  forth,  by  proper  averments,  the  corporation 
might  sue  in  its  corporate  name,  in  the  courts  of  the  United  States.  But  in 
that  case,  the  court  confined  its  decision,  in  express  terms,  to  a  question  of 
jurisdiction — to  a  right  to  sue — ^and  evidently  went  even  so  far,  with  some 
hesitation.  Wo  fully  assent  to  the  propriety  of  that  decision  ;  and  it  has 
ever  since  been  recognised  as  authority  in  this  court.  But  the  principle  has 
never  been  extended  any  further  than  it  was  carried  in  that  case ;  and 
has  never  been  supposed  to  extend  to  contracts  made  by  a  corporation  ; 
especially,  in  another  sovereignty.  If  it  were  held  to  embrace  contracts,  and 
that  the  members  of  a  corporation  were  to  be  regarded  as  individuals 
carrying  on  business  in  their  corporate  name,  and  therefore,  entitled  to  the 
privileges  of  citizens,  in  matters  of  contract,  it  is  very  clear,  that  they  must, 
at  the  same  time,  take  upon  themselves  the  liabilities  of  citizens,  and 
be  bound  by  their  contracts  in  like  manner.  The  result  of  this  would  be, 
to  make  a  corporation  a  mere  partnership  in  business,  in  which  each  stock- 
holder would  be  liable,  to  the  whole  extent  of  his  property,  for  the  debts  of 
the  corporation  ;  and  he  might  be  sued  for  them,  in  any  state  in  which  he 
might  happen  to  be  found.  The  clause  of  the  constitution  referred  to,  cer- 
tainly never  intended  to  give  to  the  citizens  of  each  state  the  privileges  of 
citizens  in  the  several  states,  and  at  the  same  time  to  exempt  them  from  the 
liabilities  which  the  exercise  of  such  privileges  would  bring  upon  individ- 
uals who  were  citizens  of  the  state.  This  would  be  to  give  the  citizens  of 
other  states  far  higher  and  greater  privileges  than  are  enjoyed  by  the  citi- 
zens of  the  state  itself.  Besides,  it  would  deprive  every  state  of  all  control 
over  the  extent  *of  corporate  franchises  proper  to  be  granted  in  the  r#-Q,y 
state  ;  and  corporations  would  be  chartered  in  one,  to  carry  on  their  I- 
operations  in  another.  It  is  impossible,  upon  any  sound  prinoiple,  to  give 
such  a  construction  to  the  article  in  question.    Whenever  a  corporation 
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makes  a  contract,  it  is  the  contract  of  the  legal  entity — of  the  artificial 
being  created  by  the  charter — and  not  the  contract  of  the  individual  mem- 
bers. The  only  rights  it  can  claim  are  the  rights  which  are  given  to  it  in 
that  character,  and  not  the  rights  which  belong  to  its  members  as  citizens 
of  a  state  :  and  we  now  proceed  to  inquire,  what  rights  the  plaintiffs 
in  error,  a  corporation  created  by  Georgia,  could  lawfully  exercise  in 
another  state  ;  and. whether  the  purchase  of  the  bill  of  exchange  on  which 
this  suit  is  brought,  was  a  valid  contract,  and  obligatory  on  the  parties. 

The  nature  and  character  of  a  corporation  created  by  a  statute,  and  the 
extent  of  the  powers  which  it  may  lawfully  exercise,  have  upon  several 
occasions  been  under  consideration  in  this  court.  In  the  case  of  Head  v. 
Promdence  Insurance  Company y  2  Cranch  127,  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court,  said,  "  without  ascribing  to  this  body, 
which  in  its  corporate  capacity  is  the  mere  creature  of  the  act  to  which  it 
owes  its  existence,  all  the  qualities  and  disabilities  annexed  by  the  common 
law  to  ancient  institutions  of  this  sort,  it  may  correctly  be  said,  to  be 
precisely  what  the  incorporating  act  has  made  it ;  to  derive  all  its  powers 
from  that  act,  and  to  be  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes.  To  this  source  of  its  being,  then,  we  must  recur 
to  ascertain  its  powers  ;  and  to  determine  whether  it  can  complete  a  contract 
by  such  communications  as  are  in  this  record."  In  the  case  of  Dartmouth 
CoUege  v.  Woodward^  4  Wheat.  636,  the  same  principle  was  again  decided 
by  the  court.  "  A  corporation,"  said  the  court,  "  is  an  artificial  being, 
invisible,  intangible,  and  existing  only  in  contemplation  of  law.  Being  a 
mere  creature  of  the  law,  it  possesses  only  those  properties  which  the  char- 
ter of  its  creation  confers  upon  it,  either  expressly,  or  as  incidental  to  its 
very  existence."  And  in  the  case  of  the  Bank  of  the  United  States 
v.  Dandridgey  12  Wheat.  64,  where  the  question  in  relation  to  the  powers 
of  corporations  anc^  their  mode  of  action,  were  very  carefully  considered, 
the  court  said,  "  But  whatever  may  be  the  implied  powers  of  aggregate  cor- 
porations, by  the  common  law,  and  the  modes  by  which  those  powere  are  to 
be  carried  into  operation  ;  corporations  created  by  statute,  must  depend,  both 
for  their  powers  and  the  mode  of  exercising  them,  upon  the  true  construc- 
tion of  the  statute  itself." 

It  cannot  he  necessary  to  add  to  these  authorities.  And  it  may  be  safely 
assumed,  that  a  corporation  can  make  no  contracts,  and  do  no  acts,  either 
within  or  without  the  state  which  creates  it,  except  such  as  are  authorized 
by  its  charter ;  and  those  acts  must  also  be  done,  by  such  officers  or  agents, 
and  in  such  manner  as  the  charter  authorizes.  And  if  the  law  creating  a 
♦'iftfti  <5orporation,  does  not,  by  *the  true  construction  of  the  words  used  in 
^  the  charter,  give  it  the  right  to  exercise  its  powers  beyond  the  limits 
of  the  state,  all  contracts  made  by  it  in  other  states  would  be  void. 

The  charter  of  the  Bank  of  Augusta  authorizes  it,  in  general  terms,  to 
deal  in  bills  of  exchange  ;  and  consequently,  gives  it  the  power  to  purchase 
foreign  bills  as  well  as  inland  ;  in  other  words,  to  purchase  bills  payable  in 
another  state.  The  power  thus  given,  clothed  the  corporation  with  the  right 
to  make  contracts  out  of  the  state,  in  so  far  as  Georgia  could  confer  it.  For 
whenever  it  purchased  a  foreign  bill,  and  forwarded  it  to  an  agent  to  pre- 
sent for  acceptance,  if  it  was  honored  by  the  drawee,  the  contract  of  accept- 
ance was  necessarily  made  in  another  state  ;  and  the  general  power  to  pur- 
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chase  bills,  withoat  any  restriction  as  to  place,  by  its  fair  and  natural  import 
authorized  the  bank  to  make  such  purchases,  wherever  it  was  found  most 
oonyenient  and  profitable  to  the  institution  ;  and  also  to  employ  suitable 
agents  for  that  purpose.  The  purchase  of  the  bill  in  question  was,  therefore, 
the  exercise  of  one  of  the  powers  which  the  bank  possessed  under  its  charter ; 
and  was  sanctioned  by  the  law  of  Georgia  creating  the  corporation,  so  far 
as  that  state  could  authorize  a  corporation  to  exercise  its  powers  beyond  the 
limits  of  its  own  jurisdiction. 

But  it  has  been  urged  in  the  argument,  that  notwithstanding  the  powers 
thus  conferred  by  the  tenns  of  the  charter,  a  corporation,  from  the  very 
nature  of  its  being,  can  have  no  authority  to  contract  out  of  the  limits  of 
the  state  ;  that  the  laws  of  a  state  can  have  no  extra-territorial  operation  ; 
and  that  as  a  corporation  is  the  mere  creature  of  a  law  of  the  state,  it  can 
have  no  existence  beyond  the  limits  in  which  that  law  operates  ;  and  that 
it  must  necessarily  be  incapable  of  making  a  contract  in  another  place.  It  is 
very  true,  that  a  corporation  can  have  no  legal  existence  out  of  the  bound- 
aries of  the  sovereignty  by  which  it  is  created.  It  exists  only  in  contempla- 
tion  of  law,  and  by  force  of  the  law  ;  and  where  that  law  ceases  to  operate, 
and  is  no  longer  obligatory,  the  coporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sovereignty. 
But  although  it  must  live  and  have  its  being  in  that  state  only,  yet  it  does 
not  by  any  means  follow,  that  its  existence  there  will  not  be  recognised  in 
other  places  ;  and  its  residence  in  one  state  creates  no  insuperable  objection 
to  its  power  of  contracting  in  another.  It  is,  indeed,  a  mere  artificial  being, 
invisible  and  intangible  ;  yet  it  is  a  person,  for  certain  purposes,  in  contem- 
plation of  law,  and  has  been  recognised  as  such  by  the  decisions  of  this  court. 
It  was  so  held,  in  the  case  of  the  United  States  v.  Amedy,  11  Wheat.  412, 
and  in  JBeaston  v.  Farmers^  Bank  of  Delatoarey  12  Pet.  126.  Now,  natural 
persons,  through  the  intervention  of  agents,  are  continually  making  contracts 
in  countries  in  which  they  do  not  reside  ;  and  where  they  are  not  personally 
present  when  the  contract  is  made  ;  and  nobody  has  ever  doubted  the  validity 
of  these  agreements.  And  what  greater  objection  can  there  be  to  the  capa- 
city of  an  artificial  person,  *by  its  agents,  to  make  a  contract,  within  r^c^iQ 
the  scope  of  its. limited  powers,  in  a  sovereignty  in  which  it  does  not  *■ 
reside ;  provided  such  contracts  are  permitted  to  be  made  by  them  by  the 
laws  of  the  place  ? 

The  corporation  must,  no  doubt,  show,  that  the  law  of  its  creation  gave 
it  authority  to  make  such  contracts,  through  such  agents.  Yet,  as  in  the 
case  of  a  natural  person,  it  is  not  necossary  that  it  should  actually  exist  in 
the  sovereignty  in  which  the  contract  is  made.  It  is  sufficient,  that  its 
existence  as  an  artificial  person,  in  the  state  of  its  creation,  is  acknowledged 
and  recognised  by  the  law  of  the  nation  where  the  dealing  takes  place ; 
and  that  it  is  permitted,  by  the  laws  of  that  place,  to  exercise  there  the 
powers  with  which  it  is  endowed. 

Every  power,  however,  of  the  description  of  which  we  are  speaking, 
which  a  corporation  exercises  in  another  state,  depends  for  its  validity  upon 
the  laws  of  the  sovereignty  in  which  it  is  exercised  ;  and  a  corporation  can 
make  no  valid  contract,  without  their  sanction,  express  or  implied.  And 
this  brings  us  to  the  question  which  has  been  so  elaborately  discussed ; 
whether,  by  the  comity  of  nations,  and  between  these  states,  the  corpora- 
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tions  of  one  state  are  permitted  to  make  contracts  in  another.  It  is  needless 
to  enamerate  here  the  instances  in  which,  by  the  general  practice  of  civilized 
countries,  the  laws  of  the  one,  will,  by  the  comity  of  nations,  be  recognised 
and  executed  in  another,  where  the  right  of  individuals  are  concerned.  The 
cases  of  contracts  made  in  a  foreign  country  are  familiar  examples  ;  and 
courts  of  justice  have  always  expounded  and  executed  them,  according  to 
the  laws  of  the  place  in  which  they  were  made  ;  provided  that  law  was  not 
repugnant  to  the  laws  or  policy  of  their  own  country.  The  comity  thus 
extended  to  other  nations,  is  no  impeachment  of  sovereignty.  It  is  the 
voluntary  act  of  the  nation  by  which  it  is  offered  ;  and  is  inadmissible,  when 
contrary  to  its  policy,  or  prejudicial  to  its  interests.  But  it  contributes  so 
largely  to  promote  justice  between  individuals,  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong,  that  courts 
of  justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary  law  of 
nations.  It  is  truly  said,  in  Story's  Conflict  of  Laws  37,  that  "  In  the  silence 
of  any  positive  rule,  affirming  or  denying,  or  restraining  the  operation  of 
foreign  laws,  courts  of  justice  presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant  to  its  policy,  or  prejudicial  to 
its  interests.  It  is  not  the  comity  of  the  courts,  but  the  comity  of  the  na- 
tion, which  is  administered,  and  ascertained  in  the  same  way,  and  guided  by 
the  same  reasoning  by  which  all  other  principles  of  municipal  law  are  ascer- 
tained and  guided.'' 

Adopting,  as  we  do,  the  principle  here  stated,  we  proceed  to  inquire, 
whether,  by  the  comity  of  nations,  foreign  corporations  are  permitted  to 
make  contracts  within  their  jurisdiction  ;  and  we  can  perceive  no  sufficient 
reason  for  excluding  them,  when  they  are  not  contrary  to  the  known  policy 
^  -  of  the  state,  or  injurious  to  its  interests.  *It  is  nothing  more  than  the 
-<  admission  of  the  existence  of  an  artificial  person,  created  by  the  law 
of  another  state,  and  clothed  with  the  power  of  making  certain  contracts  ; 
it  is  but  the  usual  comity  of  recognising  the  law  of  another  state.  In  Eng- 
land, from  which  we  have  received  our  general  principles  of  jurisprudence, 
no  doubt  appears  to  have  been  entertained,  of  the  right  of  a  foreign  corpora- 
tion to  sue  in  its  courts,  since  the  case  Henriquez  v.  Dutch  West  India  Com- 
panyy  decided  in  1729,  2  Ld.  Raym.  1532.  And  it  is  a  matter  of  history, 
which  this  court  are  bound  to  notice,  that  corporations,  created  in  this 
country,  have  been  in  the  open  practice,  for  many  years  past,  of  making 
contracts  in  England,  of  various  kinds,  and  to  very  large  amounts  ;  and  we 
have  never  seen  a  doubt  suggested  there,  of  the  validity  of  these  contracts, 
by  any  court  or  any  jurist.  It  is  impossible  to  imagine,  that  any  court  in 
the  United  States  would  refuse  to  execute  a  contract,  by  which  an  American 
corporation  had  borrowed  money  in  England  ;  yet  if  the  contracts  of  cor- 
porations made  out  of  the  state  by  which  they  were  created,  are  void,  even 
contracts  of  that  description  could  not  be  enforced. 

It  has,  however,  been  supposed,  that  the  rules  of  comity  between  foreign 
nations  do  not  apply  to  the  states  of  this  Union  ;  that  they  extend  to  one 
another  no  other  rights  than  those  which  are  given  by  the  constitution  of 
the  United  States ;  and  that  the  courts  of  the  general  government  are  not 
at  liberty  to  presume,  in  the  absence  of  all  legislation  on  the  subject,  that  a 
state  has  adopted  the  comity  of  nations  towards  the  other  states,  as  a  part 
of  its  jurisprudence ;  or  that  it  acknowledges  any  rights  but  those  which 
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are  seoared  by  the  constitution  of  the  United  States.     The  court  think 
otherwise.     The  intimate  union  of  these  states,  as  members  of  the  same 
great  political  family ;  the  deep  and  vital  interests  which  bind  them  so 
closely  together ;  should  lead  us,  in  the  absence  of  proof  to  the  contrary,  to 
presume  a  greater  degree  of  comity,  and  friendship,  and  kindness  towards 
one  another,  than  we  should  be  authorized  to  presume  between  foreign 
nations.     And  when  (as  without  doubt  must  occasionally  happen)  the  inter- 
est or  policy  of  any  state  requires  it  to  restrict  the  rule,  it  has  but  to  declare 
its  will,  and  the  legal  presumption  is  at  once  at  an  end.     But  until  this  is 
done,  upon  what  grounds  could  this  court  refuse  to  administer  the  law  of 
international  comity  between  these  states?    They  are  sovereign  states  ;  and 
the  history  of  the  past,  and  the  events  which  are  daily  occurring,  furnish 
the  strongest  evidence  that  they  have  adopted  towards  each  other  the  laws 
of  comity,  in  their  fullest  extent.     Money  is  frequently  borrowed   in  one 
state,  by  a  corporation  created  in  another.  The  numerous  banks  established 
by  different  states  are  in  the  constant  habit  of  contracting  and  dealing  with 
one  another.     Agencies  for  corporations  engaged  in  the  business  of  insur- 
ance and  of  banking  have  been  established  in  other  states,  and  suffered  to 
make  contracts,  without  any  objection  on  the  part  of  the  state  authorities. 
These  usages  of  commerce  and  trade  have  been  so  general  and  public,  and 
have  been  practised  for  so  long  a  period  of  time,  and  so  generally  acqui- 
esced *in  by  the  states,  that  the  court  cannot  overlook  them,  when  a  r*KQ| 
question  like  the  one  before  us  is  under  consideration.     The  silence  *- 
of  the  state  authorities,  while  these  events  are  passing  before  them,  show 
their  assent  to  the  ordinary  laws  of  comity  which  permit  a  corporation  to 
make  contracts  in  another  state.     But  we  are  not  left  to  infer  it  merely 
from  the  general  usages  of  trade,  and  the  silent  acquiescence  of  the  states. 
It  appears  from  the  cases  cited  in  the  argument,  which  it  is  unnecessary  to 
recapitulate  in  this  opinion,  that  it  has  been  decided  in  many  of  the  state 
courts,  we  believe  in  all  of  them  where  the  question  has  arisen,  that  a  cor- 
poration of  one  state  may  sue  in  the  courts  of  another.     If  it  may  sue, 
why  may  it  not  make  a  contract  ?    The  right  to  sue  is  one  of  the  powers 
which  it  derives  from  its  charter.     If  the  courts  of  another  country  take 
notice  of  its  existence  as  a  corporation,  so  far  as  to  allow  it  to  maintain  a 
suit,  and  permit  it  to  exercise  that  power  ;  why  should  not  its  existence  be 
recognised  for  other  purposes,  and  the  corporation  permitted  to  exercise 
another  power,  which  is  given  to  it  by  the  same  law  and  the  same  sover- 
eignty— where  the  last-mentioned  power  does  not  come  in  conflict  with  the 
interest  or  policy  of  the  state  ?  There  is  certainly  nothing  in  the  nature  and 
character  of  a  corporation  which  could  justly  lead  to  such  a  distinction  ; 
and  which  should  extend  to  it  the  comity  of  suit,  and  refuse  to  it  the  comity 
of  contract.     If  it  is   allowed  to  sue,  it  would,  of  course,  be  permitted 
to  compromise,  if  it  thought  proper,  with  its  debtor  ;  to  give  him  time  ;  to 
accept  something  else  in  satisfaction  ;  to  give  him  a  release  ;  and  to  employ 
an  attorney  for  itself  to  conduct  its  suit.     These  are  all  matters  of  contract, 
and  yet  are  so  intimately  connected  with  the  right  to  sue,  that  the  latter 
could  not  be  effectually  exercised,  if  the  former  were  denied. 

We  turn,  in  the  next  place,  to  the  legislation  of  the  states.  So  far  as  any 
of  them  have  acted  on  this  subject,  it  is  evident,  that  they  have  regarded 
the  comity  of  contract,  as  well  as  the  comity  of  suit,  to  be  a  part  of  the  law 
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of  the  state,  anlcRS  restricted  by  statute.  Thus,  a  law  was  passed  by  the 
state  of  Pennsylvania,  March  10th,  1810,  which  prohibited  foreigners  and 
foreign  corporations  from  making  contracts  of  insurance  against  fire,  and 
other  losses  mentioned  in  the  law.  In  New  York,  also,  a  law  was  passed, 
March  18th,  1814,  which  prohibited  foreigners  and  foreign  corporations 
from  making  in  that  state  insurances  against  fire ;  and  by  another  law, 
passed  April  21th,  1818,  corporations  chartered  by  other  states  are  prohib- 
ited from  keeping  ony  office  of  deposit  for  the  purpose  of  discounting 
promissory  notes,  or  carrying  on  any  kind  of  business  which  incorporated 
banks  are  authorized  by  law  to  carry  on.  The  prohibition  of  certain  speci- 
fied contracts  by  corporations,  in  these  laws,  is,  by  necessary  implication,  an 
admission  that  other  contracts  may  be  made  by  foreign  corporations  in 
Pennsylvania  and  New  York  ;  and  that  no  legislative  permission  is  neces- 
sary to  give  them  validity.  And  the  language  of  these  prohibitory  acts 
*fiQ9l  ™^®*  *clearly  indicates,  that  the  contracts  forbidden  by  them  might 
*  lawfully  have  been  made,  before  these  laws  were  passed.  Maryland 
has  gone  still  further  in  recognising  this  right.  By  a  law  passed  in  1834, 
that  state  has  prescribed  the  manner  in  which  corporations,  not  chartered 
by  the  state, '' which  shall  transactor  shall  have  transacted  business"  in 
the  state,  may  be  sued  in  its  courts,  upon  contracts  made  in  the  state.  The 
law  assumes,  in  the  clearest  manner,  that  such  contracts  were  valid,  and 
provides  a  remedy  by  which  to  enforce  them. 

In  the  legislation  of  congress  also,  where  the  states  and  the  people  of 
the  several  states  are  all  represented,  we  shall  find  proof  of  the  general 
understanding  in  the  United  States,  that  by  the  law  of  comity  among  the 
states,  the  corporations  chartered  by  one  were  permitted  to  make  contracts 
in  the  others.  By  the  act  of  congress  of  June  23d,  1836  (5  U.  S.  Stat.  62), 
regulating  the  deposites  of  public  money,  the  secretary  of  the  treasury  was 
authorized  to  make  arrangements  with  some  bank  or  banks,  to  establish  an 
agency  in  the  states  and  territories  where  there  was  no  bank,  or  none  that 
could  be  employed  as  a  public  dispository,  to  receive  and  disburse  the  public 
money  which  might  be  directed  to  be  there  deposited.  Now,  if  the 
proposition  be  true,  that  a  corporation  created  by  one  state  cannot  make  a 
valid  contract  in  another,  the  contracts  made  through  this  agency,  in  behalf 
of  the  bank,  out  of  the  state  where  the  bank  itself  was  chartered,  would  all 
be  void,  both  as  respected  the  contracts  with  the  government  and  the  indi- 
viduals who  dealt  with  it.  How  could  such  an  agency,  upon  the  principles 
now  contended  for,  have  conformed  any  of  the  duties  for  which  it  was 
established  ? 

But  it  cannot  be  necessary  to  pursue  the  argument  further.  We  think 
it  is  well  settled,  that  by  the  law  of  comity  among  nations,  a  corporation 
created  by  one  sovereignty  is  permitted  to  make  contracts  in  another,  and 
to  sue  in  its  courts  ;  and  that  the  same  law  of  comity  prevails  among  the 
tteveral  sovereignties  of  this  Union.  The  public,  and  well-known,  and  long- 
continued  usages  of  trade ;  the  general  acquiesence  of  the  states ;  the 
particular  legislation  of  some  of  them,  as  well  as  the  legislation  of  congress  ; 
all  concur  in  proving  the  truth  of  this  proposition. 

But  we  have  already  said,  that  this  comity  is  presumed  from  the  silent 
acquiescence  of  the  state.  Whenever  a  state  sufficiently  indicates  that 
contracts  which  derive  their  validity  from  its  comity  are  repugnant  to  its 
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policy,  or  are  considered  as  injurious  to  its  interests ;  the  presumption  in 
favor  of  its  adoption  can  no  longer  be  made.  And  it  remains  to  inquire, 
whether  there  is  anything  in  the  constitution  or  laws  of  Alabama,  from 
which  this  court  would  be  justified  in  concluding  that  the  purchase  of  the 
bill  in  question  was  contrary  to  its  policy. 

The  constitution  of  Alabama  contains  the  following  provisions  in  relation 
to  banks.  "One  state  bank  may  be  established,  with  such  number  of 
^branches  as  the  general  assembly  may,  from  time  to  time,  deem  r^,,,^^ 
expedient,  provided  that  no  branch  bank  shall  be  established,  nor  ^ 
bank  charter  renewed,  under  the  authority  of  this  state,  without  the  con- 
currence of  two-thirds  of  both  houses  of  the  general  assembly ;  and  pro- 
vided also,  that  not  more  than  one  bank  or  branch  bank  shall  be  established, 
nor  bank  charter   renewed,  but   in   conformity  to   the   following   rules  : 

1.  At  least  two-fifths  of  the  capital  stock  shall  be  reserved  for  the  state. 

2.  A  proportion  of  power,  in  the  direction  of  the  bank,  shall  be  reserved  to 
the  state,  equal  at  least  to  its  proportion  of  stock  therein.  3.  The  state 
and  individual  stockholders  shall  be  liable  respectively  for  the  debts  of  the 
bank,  in  proportion  to  their  stock  holden  therein.  4.  l^he  remedy  for  collect- 
ing debts  shall  be  reciprocal,  for  and  against  the  bank.  5.  No  bank  shall 
commence  operations,  until  half  of  the  capital  stock  subscribed  for  be 
actually  paid  in  gold  and  silver ;  which  amount  shall,  in  no  case,  be  less 
than  1 100,000. 

Now,  from  these  provisions  in  the  constitution,  it  is  evidently  the  policy 
of  Alabama,  to  restrict  the  power  of  the  legislature  in  relation  to  bank 
charters,  aud  to  secure  to  the  state  a  large  portion  of  the  profits  of  banking, 
in  order  to  provide  a  public  revenue ;  aud  also  to  make  safe  the  debts  which 
should  be  contracted  by  the  banks.  The  meaning,  too,  in  which  that  state 
used  the  word  bank,  in  her  constitution,  is  sufficiently  plain,  from  its  subse- 
quent legislation.  All  of  the  banks  chartered  by  it,  are  authorized  to  receive 
deposits  of  money,  to  discount  notes,  to  purchase  bills  of  exchange,  and  to 
issue  their  own  notes,  payable  on  demand,  to  bearer.  These  are  the  usual 
powers  conferred  on  the  banking  corporations  in  the  different  states  of  the 
Union ;  and  when  we  are  dealing  with  the  business  of  banking  in  Alabama, 
we  must  undoubtedly  attach  to  it  the  meaning  in  which  it  is  used  in  the 
constitution  and  laws  of  the  state.  Upon  so  much  of  the  policy  of  Alabama, 
therefore,  in  relation  to  banks  as  is  disclosed  by  its  constitution,  and  upon 
the  meaning  which  that  state  attaches  to  the  world  bank,  we  can  have  no 
reasonable  doubt.  But  before  this  court  can  undertake  to  say,  that  the  dis- 
count of  the  bill  in  question  was  illegal,  many  other  inquiries  must  be 
made,  and  many  other  difficulties  must  be  solved.  Was  it  the  policy  of 
Alabama,  to  exclude  all  competition  with  its  own  banks,  by  the  corporations 
of  other  states  ?  Did  the  state  intend,  by  these  provisions  in  its  constitu- 
tion, and  these  charters  to  its  banks,  to  inhibit  the  circulation  of  the  notes 
of  other  banks,  the  discount  of  notes,  the  loan  of  money,  and  the  purchase  of 
bills  of  exchange  ?  Or  did  it  design  to  go  still  further,  and  forbid  the 
banking  corporations  of  other  states  from  making  a  contract  of  any  kind 
within  its  territory  ?  Did  it  mean  to  prohibit  its  own  banks  from  keeping 
mutual  accounts  with  the  banks  of  other  states,  and  from  entering  into  any 
contract  with  *them,  express  or  implied?  Or  did  she  mean  to  give  r»j.g^ 
to  her  banks  the  power  of  contracting,  within  the  limits  of  the  state  ^ 
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with  foreign  corporations,  and  deny  it  to  individual  citizens  ?  She  may 
believe  it  to  be  the  interest  of  her  citizens,  to  permit  the  competition  of 
other  banks  in  the  circulation  of  notes,  in  the  purchase  and  sale  of  bills 
of  exchange,  and  in  the  loan  of  money.  Or  she  may  think  it  to  be  her 
interest,  to  prevent  the  circulation  of  the  notes  of  other  banks  ;  and  to  pro- 
hibit them  from  sending  money  there  to  be  employed  in  the  purchase  of 
exchange,  or  making  contracts  of  any  other  description. 

The  state  has  not  made  known  its  policy  upon  any  of  these  points.  And 
how  can  this  court,  with  no  other  lights  before  it,  undertake  to  mark  out,  by 
a  definite  and  distinct  line,  the  policy  which  Alabama  has  adopted  in  rela> 
tion  to  this  complex  and  intricate  question  of  political  economy  ?  It  is  true, 
that  the  state  is  the  principal  stockholder  in  her  own  banks.  She  has 
oreated  seven  ;  and  in  five  of  them,  the  state  owns  the  whole  stock  ;  and  in 
the  others,  two-fifths.  .This  proves  that  the  state  is  deeply  interested  in  the 
successful  operation  of  her  banks,  and  it  may  be  her  policy  to  shut  out  all 
interference  with  them.  In  another  view  of  the  subject,  however,  she  may 
believe  it  to  be  her  policy  to  extend  the  utmost  liberality  to  the  banks  of 
other  states  ;  in  the  expectation  that  it  would  produce  a  corresponding 
comity  in  other  states  towards  the  banks  in  which  she  is  so  much  interested. 
In  this  respect,  it  is  a  question  chiefly  of  revenue,  and  of  fiscal  policy.  How 
can  this  court,  with  no  other  aid  than  the  general  principles  asserted  in  her 
constitution,  and  her  investments  in  the  stocks  of  her  own  banks,  undertake 
to  curry  out  the  policy  of  the  state  upon  such  a  subject,  in  all  of  its  details, 
and  decide  how  far  it  extends,  and  what  qualifications  and  limitations  arc 
imposed  upon  it?  These  questions  must  be  determined  by  the  state  itself, 
and  not  by  the  courts  of  the  United  States.  Every  sovereignty  would, 
without  doubt,  choose  to  designate  its  own  line  of  policy  ;  and  would  never 
consent  to  leave  it  as  a  problem  to  be  worked  out  by  the  courts  of  the 
United  States,  from  a  few  general  principles,  which  might  very  naturally  be 
misunderstood  or  misapplied  by  the  court.  It  would  hardly  he  respectful 
to  a  state,  for  this  court  to  forestall  its  decision,  and  to  say,  in  advance  of 
her  legislation,  what  her  interest  or  policy  demands.  Snch  a  course  would 
savor  more  of  legislation  than  of  judicial  interpretation. 

If  we  proceed  from  the  constitution  and  bank  charters  to  other  acts  of 
legislation  by  the  state,  we  find  nothing  that  should  lead  us  to  a  contrary 
conclusion.  By  an  act  of  assembly  of  the  state,  passed  January  12th,  1827, 
it  was  declared  unlawful  for  any  person,  body  corporate,  company  or  asso- 
ciation, to  issue  any  note  for  circulation  as  a  bank-note,  without  the  author- 
ity of  law  ;  and  a  fine  was  imposed  upon  any  one  offending  against  this 
statute.  Now,  this  act  protected  the  privileges  of  her  own  banks,  in  rela- 
tion to  bank-notes  only  ;  and  contains  no  prohibition  against  the  purchase 
of  bills  of  exchange,  nor  against  any  other  business  by  foreign  banks,  which 
♦kqki  *™^g^*  interfere  with  her  own  banking  corporations.  And  if  we 
J  were  to  form  our  opinion  of  the  policy  of  Alabama  from  the  pro- 
visions of  this  law,  we  should  be  bound  to  say,  that  the  legislature  deemed 
it  to  be  the  interest  and  policy  of  the  state,  not  to  protect  its  own  banks 
from  competition  in  the  purchase  of  exchange,  nor  in  anything  but  the 
issuing  of  notes  for  circulation.  But  this  law  was  repealed  by  a  subsequent 
law,  passed  in  1833,  repealing  all  acts  of  assembly  not  comprised  in  a  digest 
then  prepared  and  adopted  by  the  legislature.  The  law  of  1827  above  men- 
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tioned  was  not  contained  in  this  digest,  and  was  consequently  repealed.  It 
has  been  said  at  the  bar,  in  the  argument,  that  it  was  omitted  from  the 
digest  by  mistake,  and  was  not  intended  to  be  repealed.  But  this  court  cannot 
act  judicially  upon  such  an  assumption.  We  must  take  their  laws  and  policy 
to  be  such  as  we  find  them  in  their  statutes.  And  the  only  inference  that 
we  can  draw  from  these  two  laws,  is,  that  after  having  prohibited,  under  a 
penalty,  any  competition  with  their  banks,  by  the  issue  of  notes  for  circula- 
tion, they  changed  their  policy,  and  determined  to  leave  the  whole  business 
of  banking  open  to  the  rivalry  of  others.  The  other  laws  of  the  state,  there- 
fore, in  addition  to  the  constitution  and  charters,  certainly  would  not 
authorize  this  court  to  say,  that  the  purchase  of  bills  by  the  corporations 
of  another  state  was  a  violation  of  its  policy. 

The  decisions  of  its  judicial  tribunals  lead  to  the  same  result.  It  is  true, 
that  in  the  case  of  the  State  v.  StehhinSy  1  Stew.  312,  the  court  said,  that 
since  the  adoption  of  their  constitution,  banking  in  that  state  was  to  be 
regarded  as  a  franchise.  And  this  case  has  been  much  relied  on  by  the 
defendant  in  error.  Now,  we  are  satisfied,  from  a  careful  examination  of 
the  case,  that  the  word  franchise  was  not  used,  and  could  not  have  been 
used,  by  the  court,  in  the  broad  sense  imputed  to  it  in  the  argument.  For 
if  banking  includes  the  purchase  of  bills  of  exchange,  and  all  banking  is  to 
be  regarded  as  the  exercise  of  a  franchise,  the  decision  of  the  court  would 
amount  to  this — that  no  individual  citizen  of  Alabama  could  purchase  such 
a  bill.  For  franchises  are  special  privileges  conferred  by  government  upon 
individuals,  and  which  do  not  belong  to  the  citizens  of  the  country,  gener- 
ally,  of  common  right.  It  is  essential  to  the  character  of  a  franchise,  that 
it  should  be  a  grant  from  the  sovereign  authority,  and  in  this  country,  no 
franchise  can  be  held,  which  is  not  derived  from  a  law  of  the  state.  But  it 
cannot  be  supposed,  that  the  constitution  of  Alabama  intended  to  prohibit 
its  merchants  and  traders  from  purchasing  or  selling  bills  of  exchange  ;  and 
to  make  it  a  monopoly  in  the  hands  of  their  banks.  And  it  is  evident,  that 
the  court  of  Alabama,  in  the  case  of  the  State  v.  StebbinSy  did  not  mean  to 
assert  such  a  principle.  In  the  passage  relied  on,  they  are  speaking  of  a 
paper  circulating  currency,  and  asserting  the  right  of  the  state  to  regulate 
and  to  limit  it. 

The  institutions  of  Alabama,  like  those  of  the  other  states,  are  founded 
upon  the  great  principles  of  the  common  law  ;  and  it  is  *very  clear,  r^^j^^ 
that  at  common  law,  the  right  of  banking,  in  all  of  its  ramifications,  I- 
belonged  to  individual  citizens ;  and  might  be  exercised  by  them  at  their 
pleasure.  And  the  correctness  of  this  principle  is  not  questioned  in  the 
case  of  the  State  v.  Stebbitis.  Undoubtedly,  the  sovereign  authority  may 
regulate  and  restrain  this  right ;  but  the  constitution  of  Alabama  purports 
to  be  nothing  more  than  a  restriction  upon  the  power  of  the  legislature,  in 
relation  to  banking  corporations  ;  and  does  not  appear  to  have  been  intended 
as  a  restriction  upon  the  rights  of  individuals.  That  part  of  the  subject 
appears  to  have  been  left,  as  is  usually  done,  for  the  action  of  the  legislature, 
to  be  modified  according  to  circumstances ;  and  the  prosecution  against 
Stebbins  was  not  founded  on  the  provisions  contained  in  the  constitution, 
but  was  under  the  law  of  1827  above  mentioned,  prohibiting  the  issuing  of 
bank-notes.  We  are  fully  satisfied,  that  the  state  never  intended,  by  its 
constitution,  to  interfere  with  the  right  of  purchasing  or  selling  bills  of 
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exchange  ;  and  that  the  opinion  of  the  court  does  not  refer  tc  transactious 
of  that  description,  when  it  speaks  of  banking  as  a  franchise. 

The  question  then  recurs — Does  the  policy  of  Alabama  deny  to  the  cor- 
porations of  other  states  the  ordinary  comity  between  nations?  or  does  it 
permit  such  a  corporation  to  make  those  contracts  which  from  their  nature 
and  subject-matter,  are  consistent  with  its  policy,  and  are  allowed  to  indi- 
viduals ?  In  making  such  contracts,  a  corporation,  no  doubt,  exercises  it8 
corporate  franchise.  But  it  must  do  this,  whenever  it  acts  as  a  corporation, 
for  its  existence  is  a  franchise.  Now,  it  has  been  held  in  the  court  of  Ala- 
bama itself,  in  2  Stew.  147,  that  the  corporation  of  another  state  may  sue  in 
its  courts ;  and  the  decision  is  put  directly  on  the  ground  of  national  comity* 
The  state,  therefore,  has  not  merely  acquiesced  by  silence,  but  her  judicial 
tribunals  have  declared  the  adoption  of  the  law  of  international  comity,  in 
the  case  of  a  suit.  We  have  already  shown,  that  the  comity  of  suit  brings 
with  it  the  comity  of  contract ;  and  where  the  one  is  expressly  adopted  by 
its  courts,  the  other  must  also  be  presumed,  according  to  the  usages  of 
nations,  unless  the  contrary  can  be  shown. 

The  cases  cited  from  7  Wend.  276,  and  from  2  Rand.  466,  cannot  influ- 
ence the  decision  in  the  case  before  us.  The  decisions  of  these  two  state 
courts  were  founded  upon  the  legislation  of  their  respective  states,  which 
was  sufliciently  explicit  to  enable  their  judicial  tribunals  to  pronounce  judg- 
ment on  their  line  of  policy.  But  because  two  states  have  adopted  a  partic- 
ular policy,  in  relation  to  the  banking  corporation  of  other  states,  we  can- 
not infer,  that  the  same  rule  prevails  in  all  of  the  other  states.  Each  state 
must  decide  for  itself.  And  it  will  be  remembered,  that  it  is  not  the  state 
of  Alabama  which  appeai-s  here  to  complain  of  an  infraction  of  its  policy. 
Neither  the  state,  nor  any  of  its  constituted  authorities,  have  interfered  in 
this  controversy.  The  objection  is  taken  by  persons  who  were  parties  to 
*5071  ^^^^^  contracts  ;  and  *who  participated  in  the  transactions  which  are 
-*  now  alleged  to  have  been  in  violation  of  the  laws  of  the  state. 

It  is  but  justice  to  all  the  parties  concerned,  to  suppose  that  these  con- 
tracts were  made  in  good  faith,  and  that  no  suspicion  was  entertained  by 
either  of  them,  that  these  engagements  could  not  be  enforced.  Money  was 
paid  on  them  by  one  party,  and  received  by  the  other.  And  when  we  see 
men  dealing  with  one  another  openly  in  this  manner,  and  making  contracts 
to  a  large  amount,  we  can  hardly  doubt,  as  to  what  was  the  generally- 
received  opinion  in  Alabama,  at  that  time,  in  relation  to  the  right  of  the 
plaintiffs  to  make  such  contracts.  Everything  now  urged  as  proof  of  her 
policy,  was  equally  public  and  well  known,  when  these  bills  were  negotiated. 
And  when  a  court  is  called  on  to  declare  contracts  thus  made  to  be  void, 
upon  the  ground  that  they  conflict  with  the  policy  of  the  state  ;  the  line  of 
that  policy  should  be  very  clear  and  distinct,  to  justify  the  court  in  sustain- 
ing the  defence.  Nothing  can  be  more  vague  and  indefinite  than  that  now 
insisted  on  as  the  policy  of  Alabama.  It  rests  altogether  on  speculative 
reasoning  as  to  her  supposed  interests  ;  and  is  not  supported  by  any  positive 
legislation.  There  is  no  law  of  the  state  which  attempts  to  define  the  rights 
of  foreign  corporations. 

We,  however,  do  not  mean  to  say,  that  there  are  not  many  subjects  upon 
which  the  policy  of  the  several  states  is  abundantly  evident,  from  the  nature 
of  their  institutions,  and  the  general  scope  of  their  legislation  ;  and  which 
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do  not  need  the  aid  of  a  positive  and  special  law  to  guide  the  decisions  of 
the  conrts.  When  the  policy  of  a  state  is  thus  manifest,  the  courts  of  the 
United  States  would  be  bound  to  notice  it,  as  a  part  of  its  code  of  laws  ;  and 
to  declare  all  contracts  in  the  state,  repugnant  to  it,  to  be  illegal  and  void. 
Nor  do  we  mean  to  say,  whether  there  may  not  be  some  rights  under  the 
constitution  of  the  United  States,  which  a  corporation  might  claim,  under 
peculiar  circumstances,  in  a  state  other  than  that  in  which  it  was  chartered. 
The  reasoning,  as  well  as  the  judgment  of  the  court,  is  applied  to  the  matter 
before  as ;  and  wo  think  the  contracts  in  question  were  valid,  and  that  the 
defence  relied  on  by  the  defendants  cannot  be  sustained.  The  judgment  of 
the  circuit  court  in  these  cases  must,  therefore,  be  reversed,  with  costs. 

Baldwin,  Justice,  delivered  an  opinion  concurring  in  the  judgment  of 
the  court,  on  principles  which  were  stated  by  him  at  large.  This  opinion 
was  not  delivered  to  the  reporter. 

McKiNLET,  Justice.  (Dissenting,) — I  dissent  from  so  much  of  the  opinion 
of  the  majority  of  the  court  as  decides  that  the  law  of  nations  furnishes  a 
rale  by  which  validity  can  be  given  to  the  contracts  in  these  cases ;  and 
from  so  much  as  ^decides  that  the  contracts,  which  were  the  subjects  r«Rg» 
of  the  suits,  were  not  against  the  policy  of  the  laws  of  Alabama.  ^ 

This  is  the  first  time  since  the  adoption  of  the  constitution  of  the  United 
States,  that  any  federal  court  has,  directly  or  indirectly,  imputed  national 
power  to  any  of  the  states  of  the  Union  ;  and  it  is  the  first  time  that 
validity  has  been  given  to  such  contracts,  which,  it  is  acknowledged,  would 
otherwise  have  been  void,  by  the  application  of  a  principle  of  the  necessary 
law  of  nations.  This  principle  has  been  adopted  and  administered  by  the 
court  as  part  of  the  municipal  law  of  the  state  of  Alabama,  although  no  such 
principle  has  been  adopted  or  admitted  by  that  state.  And  whether  the  law 
of  nations  still  prevails  among  the  states,  notwithstanding  the  constitution  of 
the  United  States?  or  the  right  and  authority  to  administer  it  in  these 
oases  are  derived  from  that  instrument  ?  are  questions  not  distinctly  decided 
by  the  majority  of  the  court.  But  whether  attempted  to  be  denved  from 
one  source  or  the  other,  I  deny  the  existence  of  it  anywhere,  for  any  such 
purpose. 

Because  the  municipal  laws  of  nations  cannot  operate  beyond  their 
respective  territorial  limits,  and  because  one  nation  has  no  right  to  legislate 
for  another  ;  certain  rules,  founded  in  the  law  of  nature  and  the  immutable 
principles  of  justice  have,  for  the  promotion  of  harmony  and  commercial 
intercourse,  been  adopted  by  the  consent  of  civilized  nations.  But  no  neces- 
sity exists  for  such  a  law  among  the  several  states.  In  their  character  of 
states,  they  are  governed  by  written  constitutions  and  municipal  laws.  It 
ha4  been  admitted  by  the  counsel,  and  decided  by  the  majority  of  the  court, 
that  without  the  aathority  of  the  statutes  of  the  states,  chartering  these 
banks,  they  would  have  no  power  whatever  to  purchase  a  bill  of  exchange, 
even  in  the  state  where  they  are  established.  If  it  requires  the  exertion  of 
the  legislative  power  of  Pennsylvania,  for  instance,  to  enable  the  United 
States  Bank  to  purchase  a  bill  of  exchange  in  that  state  ;  why  should  it  not 
require  the  same  legislative  authority,  to  enable  it  to  do  the  same  act  in 
Alabama  ?  It  has  been  contended  in  argument,  that  the  power  granted  to 
the  bank  to  purchase  a  bill  of  exchange  at  Philadelphia,  in  Pennsylvania, 
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payable  at  Mobile,  in  Alabama,  would  be  nugatory,  unless  the  power  existed 
also  to  make  contracts  at  both  ends  of  the  line  of  exchange.  The  authority 
to  deal  in  exchange  may  very  well  be  exercised,  by  having  command  of  one 
end  of  the  line  of  exchange  only.  To  buy  and  sell  the  same  bill  at  the  bank, 
is  dealing  in  exchange,  and  may  be  exercised  with  profit  to  the  bank  ;  but 
not  perhaps  as  conveniently  as  if  it  could  make  contracts  in  Alabama  as  well 
as  at  the  bank. 

But  if  it  has  obtained  authority  to  command  but  one  end  of  the  line  of 
exchange,  it  certainly  has  no  right  to  complain  that  it  cannot  control  the 
other,  when  that  other  is  within  the  jurisdiction  of  another  state,  whose 
authority  or  consent  it  has  not  even  asked  for.  The  bill  of  exchange  which 
is  the  subject  of  controvery  between  the  Bank  of  Augusta  and  Earle,  and 
that  which  is  the  subject  of  controversy  between  the  United  States  Bank 
^  ,  and  Primrose,  *weie  both  drawn  at  Mobile,  and  made  payable  at  New 
-I  York.  Neither  of  the  banks  had  authority  from  any  state,  to  make 
a  contract  at  either  end  of  the  line  of  exchange  here  established.  Hero,  then, 
they  claim,  and  have  exercised,  all  the  rights  and  privileges  of  natural  per- 
sons, independent  of  their  charters  ;  and  claim  the  right,  by  the  comity  uf 
nations,  to  make  original  contracts  everywhere,  because  they  have  a  right,  by 
their  charters,  to  make  like  contracts  in  the  states  where  they  were  created, 
and  have  "  a  local  habitation  and  a  name.'' 

It  is  difficult  to  conceive  of  the  exercise  of  national  comity,  by  a  state 
having  no  national  power.  Whatever  national  power  the  old  thirteen  states 
possessed,  previous  to  the  adoption  of  the  constitution  of  the  United  States, 
they  conferred,  by  that  instrument,  upon  the  federal  government.  And  to 
remove  all  doubt  upon  the  question,  whether  the  power  thus  conferred  was 
exclusive  or  concurrent,  the  states  are,  by  the  tenth  section  of  the  first  article 
of  the  constitution,  expressly  prohibited  from  entering  into  any  treaty,  alli- 
ance or  confederation  ;  and  without  the  consent  of  congress,  from  entering 
into  any  agreement  or  compact  with  another  state,  or  with  a  foreign  power. 
By  these  provisions,  the  states  have,  by  their  own  voluntary  act,  and  for 
wise  purposes,  deprived  themselves  of  all  national  power,  and  of  all  the 
means  of  international  communication  ;  and  cannot  even  enter  into  an  agree- 
ment or  compact  with  a  sister  state,  for  any  purpose  whatever,  without  the 
consent  of  congress.  The  comity  of  nations  is  defined  by  Judge  Stoby,  in 
his  Conflict  of  Laws,  to  be  the  obligations  of  the  laws  of  one  nation  in  the 
territories  of  another,  derived  altogether  from  the  voluntary  consent  of 
the  latter.  And  in  the  absence  of  any  positive  rule,  affirming,  or  denying,  or 
restraining,  the  operation  of  foreign  laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  are  repugnant  to  its 
policy  or  prejudicial  to  its  interests.     Conflict  of  Laws  37. 

Now,  I  ask  again,  what  is  the  necessity  for  such  a  rule  of  law  as  this? 
Have  not  the  states  full  power  to  adopt  or  reject  what  laws  of  their  sister 
states  they  please  ?  And  why  should  the  courts  interfere  in  this  case,  when 
the  states  have  full  power  to  legislate  for  themselves,  and  to  adopt  or  rejeci 
such  laws  of  their  sister  states  as  they  think  proper  ?  If  Alabama  had 
adopted  these  laws,  no  difficulty  could  have  arisen  in  deciding  between 
these  parties.  This  court  would  not  then  have  been  under  the  necessity  of 
retorting  to  a  doubtful  presumption  for  a  rule  to  guide  its  decision.  But 
when  the  court  have  determined  that  they  have  the  power  to  presume  that 
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Alabama  has  adopted  the  laws  of  the  states  chartering  these  bauks^  othur 
difficult  questions  arise.  How  much  of  the  charter  of  each  bank  has 
been  adopted?  This  is  a  question  of  legislative  discretion,  which,  if  sub- 
mitted to  the  legislature  of  the  state,  would  be  decided  upon  reasons  of 
policy  and  public  convenience.  And  the  question  of  power,  to  pass  such  a 
law,  under  the  constitution  of  Alabama,  would  have  to  be  considered  and 
decided.  These  are  ♦very  inconvenient  questions  for  a  Judicial  ^.^ 
tribunal  to  determine.  As  the  majority  of  the  court  have  not  ex-  l  ^^" 
pressly  stated  whether  Alabama  has  adopted  the  whole  charters  of  the 
banks,  or  what  parts  they  have  adopted,  there  is  now  no  certainty  what 
the  law  of  Alabama  is  on  the  subject  of  these  charters. 

But  these  are  not  all  the  difficulties  that  arise  in  the  exercise  of  this 
power  by  the  judiciary.  Many  questions  very  naturally  present  themselves 
in  the  investigation  of  this  subject,  and  the  first  is— to  what  government 
does  this  power  belong?  Secondly,  has  it  been  conferred  upon  the  United 
States  ?  or  has  it  been  reserved  to  the  states  by  the  tenth  amendment  of 
the  constitution  ?  If  it  be  determiued,  that  the  power  belongs  to  the  United 
States,  in  what  provision  of  the  constitution  is  it  to  be  found  ?  And  how 
is  it  to  be  exercised  ?  By  the  judiciary  or  by  congress  ?  The  counsel  for  the 
banks  contended,  that  the  power  of  congress  to  regulate  commerce  among 
the  several  states,  deprives  Alabama  of  the  power  to  pass  any  law  restrain- 
ing the  sale  and  purchase  of  a  bill  of  exchange ;  and  by  consequence,  the 
whole  power  belongs  to  congress.  The  court,  by  the  opinion  of  the  majority, 
does  not  recognise  this  doctrine,  in  terms.  But  if  the  power  which  the 
court  exercised,  is  not  derived  from  that  provision  of  the  constitution,  in 
my  opinion,  it  does  not  exist. 

If  ever  congress  shall  exercise  this  power,  to  the  broad  extent  contended 
for,  the  power  of  the  states  over  commerce,  and  contracts  relating  to  com- 
merce, will  be  reduced  to  verv  narrow  limits.  The  creation  of  banks,  the 
making  and  indorsing  of  bills  of  exchange  and  promissory  notes,  and 
the  damages  on  bills  of  exchange,  all  relate,  more  or  less,  to  the  commerce 
among  the  several  states.  Whether  the  exercise  of  these  powers  amounts 
to  regulating  the  commerce  among  the  several  states,  is  not  a  question  for 
my  determination  on  this  occasion.  The  niajority  of  the  court  have  decided 
that  the  comity  of  nations  gives  validity  to  these  contracts. 

And  what  are  the  reasons  upon  which  this  doctrine  is  now  established  ? 
Why,  the  counsel  for  the  banks  say — we  are  obliged  to  concede,  that  these 
banks  had  no  authority  to  ma*;e  these  contracts  in  the  state  of  Alabama,  in 
virtue  of  the  laws  of  the  states  creating  them,  or  by  the  laws  of  Alabama  ; 
therefore,  unless  this  court  will  extend  to  them  the  benefit  of  the  comity  of 
nations,  they  must  lose  all  the  money  now  in  controversy,  they  will  be 
deprived  hereafter  of  the  benefit  of  a  very  profitable  branch  of  their  busi- 
ness as  bankers,  and  great  public  inconvenience  will  result  to  the  commerce 
of  the  country.  And  besides  all  this,  there  are  many  corporations  in  the 
north,  which  were  created  for  the  purpose  of  carrying  on  various  branches 
of  manufactures,  and  particularly  that  of  cotton.  Those  engaged  in  the 
manufacture  of  cotton  will  be  unable  to  send  their  agents  to  the  south,  to 
Bell  their  manufactuced  articles,  and  to  purchase  cotton  to  carry  on  their 
business ;  and  may  lose  debts  already  created.  This  is  the  whole  amount 
of  the  argument,   upon   which  the  benefit  of  this  doctrine  is  claimed. 
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Because  banks  cannot  make  money  in  places  and  by  means  not  authorized 
by  their  charters;  *becau8e  they  may  lose  by  contracts  made  in 
J  unauthorized  places ;  because  the  commerce  of  the  country  may  be 
subjected  to  temporary  inconvenience  ;  and  because  corporations  in  the 
north,  created  for  manufacturing  purposes  only,  cannot,  by  the  authority 
of  their  charters,  engage  in  commerce  also  ;  this  doctrine,  which  has  not 
heretofore  found  a  place  in  our  civil  code,  is  to  be  established.  Notwith- 
standing, it  is  conceded,  that  the  states  hold  ample  legislative  power  over 
the  same  subject,  it  is  deemed  necessary,  on  this  occasion,  to  settle  this  doc- 
trine by  the  supreme  tribunal.  The  majority  of  the  court  having,  in  their 
opinion,  conceded,  that  Alabama  might  make  laws  to  prohibit  foreign  banks 
to  make  contracts,  thereby  admitted,  by  implication,  that  she  could  m&ke 
laws  to  permit  such  contracts.  I  think  it  would  have  been  proper  to  have 
left  the  power  there,  to  be  exercised  or  not,  as  Alabama,  in  her  own  sover- 
eign discretion,  might  judge  best  for  her  interest  or  her  comity.  The 
majority  of  the  court  thought  and  decided  otherwise.  And  here  arises 
the  radical  and  essential  difference  between  them  and  me. 

They  maintain  a  power  in  the  federal  government,  and  in  the  judicial 
department  of  it,  to  do  that  which,  in  my  judgment,  belongs,  exclusively, 
to  the  state  governments  ;  and  to  be  exercised  by  the  legislative  and  not 
the  judicial  departments  thereof.  A  difference  so  radical  and  intportant, 
growing  out  of  the  fundamental  law  of  the  land,  has  imposed  on  me  the 
unpleasant  necessity  of  maintaining,  single-handed,  my  opinion,  against  the 
opinion  of  all  the  other  members  of  the  court.  However  unequal  the  conflict, 
duty  impels  me  to  maintain  it  firmly  ;  and,  although  I  stand  alone  here, 
I  have  the  good  fortune  to  be  sustained,  to  the  whole  extent  of  my  opinion, 
by  the  very  able  opinion  of  the  court  of  appeals  of  Virginia,  in  the  case  of 
the  Marietta  Bank  v.  Pindally  2  Rand.  465.  If  congress  have  the  power 
to  pass  laws  on  this  subject,  it  is  an  exclusive  power;  and  the  states  would 
then  have  no  power  to  prohibit  contracts  of  any  kind,  within  their  jurisdic- 
tions. If  the  government  of  the  United  States  have  power  to  restrain  the 
states,  under  the  power  to  regulate  commerce,  whether  it  be  exerted  by 
the  legislative  or  the  judicial  department  of  the  government,  is  not  material ; 
it  being  the  paramount  law,  it  paralyzes  all  state  power  on  the  same  subject. 
And  this  brings  me  to  the  consideration  of  the  second  ground  on  which 
I  dissent. 

It  was  contended  by  the  counsel  for  the  banks,  that  ail  the  restraints 
imposed  by  the  constitution  of  Alabama,  in  relation  to  banking,  wore 
designed  to  operate  upon  the  legislature  of  the  state,  and  not  upon  the 
citizens  of  that  or  any  other  state.  To  comprehend  the  whole  scope  and 
intention  of  that  instrument,  it  will  be  necessary  to  ascertain,  from  the 
language  used,  what  was  within  the  contemplation  and  design  of  the  con- 
vention. The  provision  in  the  constitution  on  the  subject  of  banking  is  this : 
''  One  state  bank  may  be  established,  with  such  number  of  branches  as  the 
general  assembly  may,  from  time  to  time,  deem  expedient ;  provided,  that 
no  branch  bank  shall  be  established,  nor  bank  charter  renewed,  under 
*fl02l  ^^®  authority  of  this  state,  without  the  concurrence  of  two-thirds  of 
-*  both  houses  of  the  general  assembly  ;  and  provided  also,  that  not 
more  than  one  bank  nor  branch  bank  shall  be  established,  nor  bank  charter 
renewed,  at  any  one  session  of  the  general  assembly,  nor  shall  any  bank  or 
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branch  bank  be  established,  or  bank  charter  renewed,  bat  in  conformity 
with  the  following  rules  :  1.  At  least  two-fifths  of  the  capital  stock  shall 
be  reserved  for  the  state.  3.  A  proportion  of  power  in  the  direction  of  the 
bank  shall  be  reserved  to  the  state,  equal  at  least  to  its  proportion  of  stock 
therein.  8.  The  state,  and  the  individual  stockholders,  shall  be  liable 
respectively,  for  the  debts  of  the  bank,  in  proportion  to  their  stock  holden 
therein.  4.  The  remedy  for  collecting  debts  shall  be  reciprocal  for  and 
against  the  bank.  5.  No  bank  shall  commence  operations  until  half  of  the 
capital  stock  subscribed  for  shall  be  actually  paid  in  gold  or  silver,  which 
amount  shall  in  no  case  be  less  than  $100,000." 

There  are  a  few  other  unimportant  rules  laid  down,  but  they  are  not 
material  to  the  present  inquiry.  The  inquiry  naturally  suggests  itself  to 
the  mind — Why  did  Alabama  introduce  into  her  constitution  these  very 
unusual  and  specific  rules  ?  If  they  had  not  been  deemed  of  great  import- 
ance, they  would  not  have  been  found  there.  Can  any  one  say,  therefore, 
that  this  regularly  organized  system,  to  which  all  banks  within  the  state  of 
Alabama  were  to  conform,  did  not  establish  for  the  state,  her  legislature,  or 
other  authorities,  a  clear  and  unequivocal  policy  on  the  subject  of  banking? 
It  has  been  conceded  in  the  argument,  and  by  the  opinion  of  the  majority 
of  the  court,  that  these  constitutional  provisions  do  restrict  and  limit  the 
power  of  the  legislature  of  the  state.  Then,  the  legislature  cannot  establish 
a  bank  in  Alabama,  but  in  conformity  with  the  rules  here  laid  down.  They 
have  established  seven  banks  ;  five  of  them  belonging  exclusively  to  the 
state,  and  two-fifths  of  the  stock  of  the  other  two,  with  a  proportionate 
power  in  the  direction,  reserved  to  the  state.  Each  of  these  banks  is 
authorized  to  deal  in  exchange. 

It  is  proper  to  stop  here,  and  inquire  whether  the  subject  of  exchange  is 
proper  to  enter  into  the  policy  of  the  legislation  of  a  state  ;  and  whether 
it  is  a  part  of  the  customary  and  legitimate  business  of  banking.  All 
the  authorities  on  the  subject  show  that,  in  modern  times,  it  is  a  part  of  the 
business  of  banking.  See  Postlethwaite's  Commercial  Dictionary,  tit. 
Bank  ;  Tomlin's  Law  Dictionary,  tit.  Bank  ;  Rees'  Cyclopsedia,  tit.  Bank  ; 
Yattel  105.  This  last  author  quoted,  after  showing  that  it  is  the  duty  of 
the  sovereign  of  a  nation  to  furnish  for  his  subjects  a  sufficiency  of  money, 
for  the  purposes  of  commerce,  to  preserve  it  from  adulteration,  and  to 
punish  those  who  counterfeit  it,  proceeds  to  say,  "  There  is  another  custom 
more  modern,  and  of  no  less  use  to  commerce,  than  the  establishment  of 
money,  namely,  exchange,  for  the  business  of  the  bankers  ;  by  means 
of  whom  a  merchant  remits  immense  sums  from  *one  end  of  r^^^,^ 
the  world  to  the  other,  with  very  little  expense,  and,  if  he  pleases,  *- 
without  danger.  For  the  same  reasons  that  sovereigns  are  obliged  to 
protect  commerce,  they  are  obliged  to  protect  this  custom  by  good  laws, 
in  which  every  merchant,  foreigner  or  citizen  may  find  security."  From 
these  authorities,  it  appears,  that  exchange  is  a  part  of  modem  banking,  or 
St  least  so  intimately  connected  with  it,  that  all  modern  banks  have  author- 
ity to  deal  in  it.  And  it  also  appears,  that  it  is  as  much  the  duty  of  a  state 
to  provide  for  exchange,  as  for  money  or  a  circulating  medium,  for  its  sub- 
jects or  citizens. 

When  the  state  of  Alabama  reserved  to  herself,  by  her  fundamental  law, 
at  least  two-fifths  of  the  capital  and  control  of  all  banks  to  be  created  in  the 
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State,  and,  by  ber  laws,  bas  actually  appropriated  to  berself  the  wbole  of 
tbe  capital,  management  and  profits  of  five  oat  of  seven  banks,  and  two- 
fif  tbs  of  tbe  other  two  ;  had  she  not  the  same  right  to  appropriate  tbe  bank- 
ing right,  to  deal  in  exchange,  to  herself,  to  the  same  extent  ?  While 
performing  her  duty,  under  the  constitution,  by  providing  a  circulating 
medium  for  the  citizens,  she  was  not  unmindful  of  her  duty  in  relation  to 
exchange,  and  that  is  also  provided  for.  Has  she  not  provided  increased 
fieourity  and  safety  to  the  merchant,  by  making  herself  liable  for  the  pay- 
ment of  every  bill  of  exchange  sold  by  the  five  banks  belonging  to  her,  and 
for  two-fifths  of  all  sold  by  the  other  two  ?  And  has  she  not  also  provided 
by  law,  that  all  the  profits  derived  from  thus  dealing  in  bills  of  exchange 
shall  go  into  the  public  treasury,  for  the  common  benefit  of  the  people  of 
the  state?  And  has  she  not,  by  the  profits  arising  from  her  banking, 
including  the  profits  on  exchange,  been  enabled  to  pay  the  whole  expenses 
of  the  government,  and  thereby  to  abolish  all  direct  or  other  taxation  ?  See 
Aikin's  Digest  651. 

It  was  not  the  intention  of  the  legislature,  by  conferring  the  power  upon 
these  banks  to  purchase  and  sell  bills  of  exchange,  to  deprive  the  citizens  of 
the  state,  or  any  other  natural  person,  of  the  right  to  do  the  same  thing. 
But  it  was  the  intention  to  exclude  all  accumulated  bank  capital  which  did 
not  belong  to  the  state,  in  whole  or  in  part,  according  to  the  constitution, 
from  dealing  in  exchange  ;  and  such  is  the  inevitable  and  legal  effect  of 
those  laws.  Let  us  test  this  principle.  It  is  admitted  by  the  majority  of 
the  court,  in  their  opinion,  that  these  constitutional  provisions  were  intended 
as  a  restraint  upon  the  legislature  of  the  state.  If  so  intended,  the  legis- 
lature can  pass  no  law  contrary  to  the  spirit  and  intention  of  the  constitu- 
tion ;  nor  contrary  to  the  spirit  and  intention  of  the  charters  of  the  banks, 
created  in  pursuance  of  its  provisions.  Now,  were  the  laws  chartering  the 
banks  which  are  parties  to  this  suit,  contrary  to  the  spirit  and  intention  of 
the  constitution  and  laws  of  Alabama  ?    That  is  the  precise  question. 

It  must  be  borne  in  mind,  that  these  were  banks,  and  nothing  but  banks, 
that  made  the  contracts  in  Alabama  ;  and  in  that  character,  and  that  only, 
have  they  been  considered  in  the  opinion  of  the  majority  of  the  court. 
Were  those  banks  chartered  by  the  legislature  of  Alabama,  two-thirds  of 
both  houses  concurring  ?  Was,  at  least,  two-fifths  of  the  capital  stock,  and 
^afXA-i  ^^  ^^®  management  of  these  *banks  reserved  to  the  state  ?  Did  the 
-I  profits  arising  from  the  purchase  of  these  bills  of  exchange  go  into 
the  treasury  of  Alabama?  All  these  questions  must  be  answered  in  the 
negative.  Then,  these  are  not  constitutional  banks  in  Alabama,  and  cannot 
contract  there.  The  majority  of  the  court  have  decided  these  causes  upon 
the  presumption,  that  Alabama  had  adopted  the  laws  of  Georgia,  Louisiana 
and  Pennsylvania  chartering  these  banks.  And  this  presumption  rests  for 
its  support  upon  the  fact,  that  there  is  nothing  in  the  laws  or  the  policy  of 
the  laws  of  Alabama  to  resist  this  presumption.  I  suppose,  it  will  not  be 
contended,  that  the  power  of  this  court,  to  presume  that  Alabama  had 
adopted  these  laws,  is  greater  than  the  power  of  Alabama  to  adopt  the  laws 
for  herself?  Suppose,  these  banks  had  made  a  direct  application  to  the 
legislature  of  Alabama,  to  pass  a  law  to  authorize  them  to  deal  in  bills  of 
exchange  in  that  state,  could  the  legislature  have  passed  such  a  law,  with- 
out violating  the  constitution  of  the  state  ? 
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An  incorporated  bank,  in  Alabama,  is  not  only  the  mere  creatare  of  the 
law  creating  it,  as  banks  are  in  other  states ;  bat  it  is  the  creatare  of  a 
peculiar  f andamental  law  ;  and  if  its  charter  is  not  in  conformity  to  the  pro- 
visions of  the  fandamental  law,  it  is  void.  It  mast  be  recollected,  that  the 
banks,  which  are  the  plaintiffs  in  these  salts,  when  they  present  themselves 
to  the  legislature,  asking  permission  to  use  their  corporate  privileges  there, 
are  not  demanding  a  right,  but  asking  a  favor,  which  the  legislature  may 
grant  or  refuse  as  it  pleases.  If  it  should  refuse,  it  would  violate  no  duty, 
incur  no  responsibility.  If,  however,  the  court  exercise  the  power,  it  is  upon 
the  positive  obligation  of  Alabama,  that  the  presumption  must  arise,  or  the 
right  does  not  exist.  A  positive  rule  of  law  cannot  arise  out  of  an  imper- 
fect obligation,  by  presumption  or  implication.  But  to  put  it  on  the  foot 
of  bare  repugnance  of  the  law,  presumed  to  be  adopted,  to  the  laws  of  the 
country  adopting,  if  there  be  any  repugnance,  the  court  ought  not  to  pre- 
sume the  adoption.  Story's  Conflict  of  Laws  87.  The  charter  of  every 
bank,  not  created  in  conformity  with  the  constitution  of  Alabama,  must,  at 
least,  be  repugnant  to  it.  The  presumption  is,  that  the  charters  of  all  these 
banks  were  repugnant,  there  being  no  reason  or  inducement  to  make  them 
conform,  in  the  states  where  they  were  created.  The  power  of  the  court  to 
adopt  the  laws  creating  these  banks,  as  they  actually  existed,  and  the  powof 
of  the  legislature  of  Alabama  to  adopt  them  in  a  modified  form,  or  to  grant 
the  banks  a  mere  permission  to  do  a  specified  act,  present  very  different  ques- 
tions, and  involve  very  different  powers.  If,  therefore,  the  legislature  could 
not  adopt  the  charters,  in  the  least  objectionable  form,  nor  authorize  th«» 
banks  to  deal  in  exchange,  without  violating  the  constitution  of  Alabama, 
how  can  it  be  said,  that  the  contracts  in  controversy  are  not  against  tho 
policy  of  the  laws  of  Alabama?  And  by  what  authority  does  the  majority 
of  this  court  presume,  that  Alabama  has  adopted  those  laws  ?  The  general 
role  is,  that  slight  evidence  and  circumstances  shall  defeat  a  mere  legal  pre- 
sumption of  law.     This  case  will  be  a  signal  exception  to  that  rule. 

*In  the  case  of  Pennington  v.  Townsend^  7  Wend.  278,  the  Pro-  t^a^^ 
tection  and  Lombard  Ban^k,  chartered  by  New  Jersey,  by  agents,  *• 
undertook  to  do  banking  business  in  New  York,  and  there  discounted  the 
check  which  was  the  subject  of  the  suit,  in  violation  of  the  restraining  acts 
of  1818  and  1818  ;  the  first  of  which  enacts,  that  no  person,  unauthorized 
by  law,  shall  become  a  member  of  any  association  for  the  purpose  of  issuing 
notes  or  transacting  any  other  business  which  incorporated  banks  may  or  do 
transact.  The  act  of  1818  enacts,  that  it  shall  not  be  lawful  for  any  person, 
association  or  body  corporate  to  keep  any  office  of  deposit  for  discounting, 
or  for  carrying  on  any  kind  of  banking  business,  and  affixes  a  penalty  of 
$1000,  to  be  recovered,  Ac-  Under  these  laws,  the  contract  between  tho 
parties  was  htld  to  be  void  ;  and  the  court  says,  "The  protection  against 
the  evil  intended  to  be  remedied,  to  wit,  preventing  banking  without  the 
authority  of  the  legislature  of  the  state,  is  universal  in  its  application  within 
the  state  and  without  exception  ;  unless  qualified  by  the  same  power  which 
enacted  it,  or  by  some  other  paramount  law.  Such  is  not  the  law  incorpor- 
ating this  bank." 

Is  there  anything  in  these  laws  which  more  positively  prohibits  banking 
in  New  York,  without  the  authority  of  the  legislature  of  that  state,  than 
there  is  in  the  constitution  of  Alabama,  prohibiting  all  banking,  except  in 
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the  manner  prescribed  by  the  constitution  ?  Can  it  be  believed,  that  she 
intended  to  protect  herself  against  the  encroachments  of  her  own  legislature 
only,  and  to  leave  herself  exposed  to  the  encroachments  of.  all  her  sister 
states  ?  Does  the  language  employed  in  these  provisions  of  the  constitution 
jnstify  any  such  construction  ?  It  is  general,  comprehensive,  and  not  only 
restrictive,  but  expressly  prohibitory.  Whatever  is  forbidden  by  the  con- 
stitution of  Alabama,  can  be  done  by  no  one,  within  her  jurisdiction  ;  and  it 
was  sufficient  for  her  to  know,  that  no  bank  could  do  any  valid  banking  act 
there,  without  violating  her  constitution.  It  was  contended,  by  the  counsel 
for  the  banks,  that  no  law  could  be  regarded  as  declaring  the  policy  of  the 
state,  unless  it  was  penal ;  and  inflicted  some  punishment  for  its  violation. 
This  doctrine  is  as  novel  as  it  is  unfounded  in  principle.  I  know  of  no  such 
exclusive  rule  by  which  to  reach  the  mind  and  intention  of  the  legislature. 
If  the  language  used  shows  clearly  that  particular  acts  were  intended  to  be 
prohibited,  and  the  act  is  afterwards  done,  it  is  against  the  policy  of  the 
law  and  void.  Suppose,  the  legislature  of  Alabama  were  to  establish  a  bank 
disregarding  all  the  conditions  and  restrictions  imposed  by  the  constitution; 
would  it  not  violate  that  instrument,  and  therefore,  the  act  be  void?  And 
can  Georgia,  Louisiana  or  Pennsylvania,  by  their  respective  legislatunn*,  do 
in  Alabama,  what  her  own  legislature  cannot  do?  The  relations  which  these 
states  hold  towards  each  other,  in  their  individual  capacity  of  states,  under 
the  constitution  of  the  United  States,  is  that  of  perfect  independence.  In 
the  case  of  Buckner  v.  Mnley,  2  Pet.  590,  Chief  Justice  Mabshall  said, 
'^  For  all  national  purposes  embraced  by  the  federal  constitution,  the  states 
♦flOfll  *"^  ^^^  citizens  thereof  are  one,  *uuited  under  the  same  sovereign 
^  authority,  and  governed  by  the  same  laws.  In  all  other  respects,  the 
states  are  necessarily  foreign  to,  and  independent  of  each  other."  It  is 
in  this  foreign  and  independent  relation,  that  these  four  states  stand  before 
this  court  in  these  cases.  The  condition  of  Alabama,  taken  with  a  view 
to  this  relation,  cannot  be  worse  than  that  of  an  independent  nation,  in  like 
circumstanstances.     What  that  would  be,  we  will  see  from  authority. 

^'  Nations  being  free  and  independent  of  each  other  in  the  same  manner 
as  men  are  naturally  free  and  independent,  the  second  general  law  of  their 
society  is,  that  each  nation  ought  to  be  left  in  the  peaceable  enjoyment  of 
that  liberty  it  has  derived  from  nature.  The  natural  society  of  nations  can- 
not subsist,  if  the  rights  which  each  has  received  from  nature  are  not 
respected.  None  would  willingly  renounce  its  liberty  ;  it  would  rather 
break  of  all  commerce  with  those  that  should  attempt  to  violate  it.  From 
this  liberty  and  independence,  it  follows,  that  every  nation  is  to  judge  of 
what  its  conscience  demands,  of  what  it  can  or  cannot  do,  of  what  is  proper 
or  improper  to  be  done ;  and  consequently,  to  examine  and  determine 
whether  it  can  perform  any  office  for  another,  without  being  wanting  in 
what  it  owes  to  itself.  In  all  cases,  then,  where  a  nation  has  the  liberty  of 
judging  what  its  duty  requires,  another  cannot  oblige  it  to  act  in  such  or 
such  a  manner.  For  the  attempting  this  would  be  doing  an  injury  to  the 
liberty  of  nations.  A  right  to  offer  constraint  to  a  free  person  can  only  be 
invested  in  us  in  such  cases,  where  that  person  is  bound  to  perform  some 
particular  thing  for  us,  or  from  a  particular  reason  that  does  not  depend  on 
his  judgment ;  or,  in  a  word,  where  we  have  a  complete  authoritv  ov^r 
him."  Vattel  53-4. 
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Now,  apply  these  just  and  reasonable  principles  to  Alabama,  in  her 
relation  of  a  foreign  and  independent  state,  reposing  upon  the  rights  reserved 
to  her  by  the  tenth  amendment  of  the  constitution  of  the  United  States  ; 
and  then  show  the  power  that  can  compel  her  to  pass  penal  laws  to  guard 
and  protect  those  perfect,  ascertained,  constitutional  rights  from  the  illegal  * 
invasion  of  a  bank  created  by  any  other  state.  If  this  power  exists  at  all, 
it  can  be  shown,  and  the  authority  by  which  it  acts.  But  not  even  a  reason- 
able pretence  for  any  such  power  or  authority  has  been  shown.  The  con- 
clusion must,  therefore,  be,  that  Alabama,  as  an  independent  foreign  state, 
owing  no  duty,  nor  being  under  any  obligation  to  either  of  the  states,  by 
whose  corporations  she  was  invaded,  was  the  solo  and  exclusive  judge  of 
what  was  proper  or  improper  to  be  done  ;  and  consequently,  had  a  right  to 
examine  and  determine  whether  she  could  grant  a  favor  to  either  of  those 
states,  without  injury  to  herself ;  unless,  indeed,  there  be  a  controlling 
power,  in  this  court,  derived  from  some  provision  of  the  constitution  of 
the  United  States.  As  none  such  has  been  set  up,  or  relied  upon,  in  the 
opinion  of  the  majority  of  the  court,  for  the  present,  I  have  a  right  to  con- 
clude, that  none  such  exists.  And  without  considering  any  of  the  minor 
points  discussed  in  the  argument,  or  noticed  in  the  opinion,  I  dismiss  the 
subject. 

Judgment  reversed. 
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ACEKOWIEDOHENT  OF  DEEDa 

1.  A  deed  was  executed  and  acknowledged,  un- 
der a  decree,  '*  W.  M.  Duncanson,  guardian 
for  Marcia  Burnes;"  and  acknowledged  by 
the  guardian  "  to  be  his  act  and  deed,  as 
guardian  aforesaid,  and  thereby  the  act  and 
deed  of  the  said  Marcia:"  This  is  a  good 
execution  and  acknowledgment.  Van  Neu 
y.  Bank  of  UniUd  StaU$ •17 

S.  The  acts  of  the  assembly  of  Maryland,  pre- 
scribing the  mode  in  which  deeds  should  be 
acknowledged  for  the  conyeyance  of  real 
property,  were  adopted  by  congress  in  the  act 
assuming  jurisdiction  in  the  district  of  Co- 
lumbia, together  with  the  other  laws  of  Mary- 
land  then  in  force.  The  acts  of  the  assem- 
bly of  Maryland  relating  to  the  acknowledg- 
ment of  deeds,  do  not  require  that  justices 
of  the  peace,  or  other  officers  who  have 
authority  to  take  aclcnowledgments,  shall  de- 
scribe in  their  certificates,  their  official  char- 
acter; whenever  it  is  established  by  proof 
that  the  acknowledgment  was  made  before 
persons  authorised  to  take  it,  it  most  be  pre- 
sumed to  have  been  taken  by  them  in  their 
official  capacity Id, 

ACTION. 

1.  The  defendant  in  an  action  in  the  circuit 
court  had,  with  others,  received  the  proceeds 
of  a  joint  and  several  promissory  note  dis* 
counted  for  them  at  the  Bank  of  the  Metrop- 
olis, and  this  note  was  afterwards  renewed 
by  their  attorney,  under  a  power  of  attorney 
anthorizing  him  to  gire  a  joint  note ;  but  he  | 


gave  a  joint  and  several  note,  the  pnxseeds  of 
which  the  attorney  received,  and  appropriated 
to  pay  the  note  already  discounted  at  the 
bank  ;  the  interest  of  the  sum  borrowed  was 
paid  out  of  the  money  of  the  parties  to  the 
note:  Hdd^  that  although  the  power  of  at- 
torney may  not  have  been  executed  in  exact 
conformity  to  its  terms ;  and  may  not  have 
authorized  the  giving  of  a  joint  and  ^several 
note  (a  question  the  court  did  not  decide), 
yet  the  receipt  of  the  proceeds  of  the  note  by 
the  attorney,  and  the  appropriation  thereof 
to  the  payment  of  the  former  note,  was  suf- 
ficient evidence  to  sustain  the  money  counts 
in  the  declaration.     Moore  v.  Bonk  of  the 

Metropolis ♦802 

2.  A  mortgage  was  executed  by  D.  O.,  as  the 
agent  of  the  Union  Steam-Mill  Company, 
conveying  to  the  mortgagee  certain  lands  in 
Rhode  Island,  with  a  woollen  mill  and  other 
buildings,  with  the  machinery  in  the  mill ; 
D.  G.  was,  and  had  been,  the  general  agent 
of  the  company,  and  as  such,  had  made  all 
purchases  and  sale?  for  the  company,  and  the 
mortgage  was  executed  by  him,  with  the  con- 
sent and  authority  of  the  persons  who,  at  the 
time  of  its  execution,  were  members  of  the 
company.  The  machinery,  and  other  mova- 
bles,  had  been  taken  in  execution  by  the 
marshal  of  Rhode  Island,  under  an  execution 
issued  on  a  judgment  obtained  after  the 
mortgage  against  the  company:  the  oonrt 
hfldy  that  although  the  mortgage  was  not 
valid  as  the  deed  of  the  corporation,  it  was 
sufficient  to  convey  a  title  to  the  mortgagee 
in  the  machinery ;  and  that  he  oonld  main- 
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tain  an  action  of  replevin  for  them  against 
the  marshal.     Anthony  v.  BttOer   . . .  M2B 

ALABAMA. 

1.  The  state  of  Alabama  has  not  merely  ac- 
quiesced by  silence,  but  her  judicial  tribunals 
nave  declared  the  adoption  of  the  law  of 
international  comity,  in  the  case  of  a  suit. 
Bankof  Augusta  v.  JEarU *619 

2.  The  state  of  Alabama  never  intended,  by  its 
constitution,  to  interfere  with  the  right  of 
selling  or  purchasing  bills  of  exchange. .  .7dL 

AMBIGUITY. 

1.  Extrinsic  evidence  is  not  admissible  to  ex- 
plain a  patent  ambiguity,  that  is,  one  appar- 
ent on  the  face  of  the  instrument ;  but  it  is 
admissible  to  explain  a  latent  ambiguity,  that 
is,  one  not  apparent  on  the  face  of  the  instru- 
ment, but  arising  from  extrinsic  evidence; 
that  is  but  to  remove  the  ambiguity,  by 
the  same  kind  of  evidence  as  that  by  which 
it  is  created.  Bradley  v.  Steam-Paekel  Com- 
pany   *89 

2.  £xtrin.sic  parol  evidence  is  admissible  to  give 
effect  to  a  written  instrument,  by  applying  it 
to  its  proper  subject-matter,  by  proving  the 
circumstances  under  which  it  was  made; 
whenever,  without  the  aid  of  such  evidence, 
the  application  could  not  be  made  in  the 
particular  case Id, 

8.  It  is  a  principle  recognised  and  acted  upon  as 
a  cardinal  rule  by  all  courts  of  justice,  in  the 
construction  of  contracts,  that  the  intention 
of  the  parties  is  to  be  inquired  into ;  and, 
if  not  forbidden  by  law,  is  to  be  effectu- 
ated  Id 

AMENDMENT. 

1.  Where,  by  a  misprision  of  the  clerk  of  the 
circuit  court,  the  Judgment  in  a  case  brought 
up  by  a  writ  of  error  had  not  been  entered 
according  to  the  declaration,  the  supreme 
court  allowed  an  amendment  to  be  made,  by 
the  entry  of  the  judgment,  without  awarding 
a  certiorari  to  the  circuit  court.  This  was 
done  in  a  case  which  had  been  brought  up  by 
a  writ  of  error  to  the  previous  term  of  the 
court.      Woodward  v.  Brovm •! 

APPEAL. 

1.  An  original  decree  was  made  in  the  circuit 
court  of  Rhode  Island,  at  June  term  1884,  and 
an  appeal  was  taken  to  January  term  1 885, 
of  the  supreme  court ;  this  appeal  was  dis- 
missed at  January  term  1887,  on  motion  of  the 
connsel  for  the  appellees,  without  an  examin- 
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ation  or  deddon  on  the  merits  of  the  caiuM. 
At  the  November  term  of  the  circuit  ooart^ 
the  defendants  prayed  and  were  allowed  a 
second  appeal  to  the  supreme  oonrt ;  which 
appeal  had  not  been  entered  on  the  docket  of 
the  supreme  court  in  1889 ;  the  circuit  court 
afterwards  proceeded  to  order  execution  of 
the  decree  of  1884,  and  the  defendant  ap- 
pealed to  the  supreme  court  from  this  decree ; 
Held,  that  this  appeal  from  the  decree  of 
the  circuit  court,  ordering  the  execution  of  the 
original  decree,  was  not  a  wperaedMU  to  fur- 
ther proceedings  in  the  circuit  court,  to  ex- 
ecute the  original  decree ;  and  that  the  drcnit 
court  was  at  liberty  to  use  its  discretion  to 
proceed  to  execute  the  original  decree :  HeU 
also,  that  the  decree  of  execution  was  not  a 
final  decree,  in  the  contemplation  of  the  aet 
of  congress,  from  which  an  appeal  lies.  Carr 
v.  ffoxie nw 

AfiSETa 

1.  A  bill  was  filed,  claiming  a  specific  perform- 
ance of  an  alleged  contract  to  convey  a  house 
and  lot  in  Georgetown,  for  the  benefit  of  the 
wife  of  the  complainant,  the  complainant 
having  expended  a  large  sum  of  money  in 
improving  the  property,  in  the  expectation 
that  it  would  be  conveyed  as  required  by  the 
bill ;  the  court,  not  considering  that  sufficient 
evidence  of  an  agreement  to  convey  the  prop- 
erty was  given,  ordered  that  the  property 
should  be  sold,  and  out  of  the  proceeds  that 
the  advances  made  by  the  complainant  should 
be  repaid ;  the  property  sold  for  a  sum  far 
less  than  the  amount  expended :  Eddy  that 
the  balance  unpaid,  after  the  sale,  was  not  a 
debt  due  by  the  estate  of  the  father  of  the 
wife,  and  could  not  be  claimed  of  his  repre- 
sentatives, the  estate  being  insolvent.  Ein^ 
V.  Thomptoti •128 

2.  The  Joscpha  Secunda  was  condemned  for  a 
violation  of  the  laws  of  the  United  States, 
prohibiting  the  slave-trade ;  and  by  a  decree, 
the  district  court  of  Louisiana  allowed  the 
claim  of  the  collector,  the  surveyor  and  naval 
officer,  who  had  prosecuted  for  the  forfeiture, 
to  a  portion  of  the  proceeds  of  the  sale  of 
the  property  condemned;  this  decree  was 
afterwards  reversed,  and  the  whole  proceeds 
adjudged  to  the  United  States,  on  an  appeal 
to  the  supreme  court.  William  Emerson,  the 
surveyor,  afterwards  died ;  and  in  1881,  con- 
gress passed  an  act  for  the  relief  of  the 
collector,  the  heirs  of  William  Emerson,  and 
the  heirs  of  the  naval  officer;  under  the 
authority  of  which,  the  sums  which  had  been 
adjudged  to  those  officers,  and  which  had 
remained  in  the  district  court  of  Louisiana, 
were,  by  an  order  of  the  court,  paid  to  1 
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aooording  to  the  pToyiaions  of  the  law.  One 
of  the  creditors  of  William  Emeraon  claimed 
the  sum  so  paid  to  his  legal  representatiFes, 
as  assets  for  the  payment  of  his  debt :  Heldy 
that  the  payment  made  by  order  of  the  district 
court,  to  the  minor  children  of  William 
Emerson,  as  his  legal  heirs,  was  rightfully 
made ;  and  that  the  same  could  not  be  consid- 
ered in  their  hands  as  assets  for  the  payment 
of  the  debts  of  their  father.  EmtrwrCi  Hein 
V.  HaU *409 

8.  The  prosecution  of  the  Josephs  Secunda 
by  the  officers  of  the  customs  of  Louisiana, 
was  not  done  under  the  authority  of  any  law, 
or  by  any  authority ;  and  these  acts  imposed 
no  obligation,  either  in  law  or  equity,  on  the 
government  to  compensate  them.  The  claim 
for  those  services  could  not  have  been  set  up 
either  as  an  equitable  or  a  legal  off-set  to  any 
demand  of  the  government  against  them,  or 
either  of  them ;  while,  under  the  rules  of  law, 
any  specific  demand  on  the  government  which 
imposed  on  it  even  an  equitable  obligation, 
might  be  set  up  as  an  off-set Id, 

4.  Ser\Moes  rendered  under  the  requirements  of 
law,  or  of  contract,  for  which  a  compensation 
is  fixed,  constitute  a  legal  demand  on  the 
government;  services  rendered  under  an 
authority  which  is  casual,  or  in  some  degree 
discretionary,  may  constitute  an  equitable 
claim.  Ko  individual  can  be  made  a  debtor 
against  his  will ;  voluntary  benefits  may  be 
conferred  on  him,  which  may  excite  his 
gratitude;  or  which  in  the  exercise  of  his 
generosity  he  may  suitably  reward;  but  this 
depends  on  his  own  volition.  It  would  con- 
stitute a  singular  item  under  the  law  of  assets, 
to  raise  a  charge  against  an  individual  for  a 
benefit  conferred  by  some  voluntary  act  of 
kindness.  The  rule  la  the  same,  whether  the 
benefit  bo  conferred  on  the  government  or  an 
individual Id, 

6.  A  claim  against  a  foreign  government  for 
spoliations  is  not  of  this  character ;  the  de- 
mand in  such  a  case  is  founded  on  the  law  of 
nations,  and  the  obligation  is  perfect  on  the 
offending  government Id, 

BILLS  OF  EXGHANOB. 

1.  A  person  who  takes  a  bill,  which  on  its  face 
was  dishonored,  cannot  be  allowed  to  claim 
the  privileges  which  belong  to  a  bond  fids 
holder  without  notice ;  if  he  chooses  to  receive 
it  under  such  circumstances,  he  takes  with  it 
all  the  infirmities  belonging  to  it ;  and  is  in 
no  better  condition  than  the  person  from 
whom  he  received  it.  There  can  be  no  dis- 
tinotion  In  principle  between  a  bill  transferred 


after  it  is  dishonored  fornon-aoceptanoe^  and 
one  transferred  after  it  has  been  dishonored 
for  non-payment.     Andrews  v.  Pond, . .  .*65 

2.  The  acceptor  of  a  bill  of  exchange  stands  in 
the  same  relation  to  the  drawee,  as  the  maker 
of  a  note  does  to  the  payee ;  the  acceptor  is 
the  principal  debtor  in  the  case  of  a  bill, 
precisely  like  the  maker  of  a  note.  The 
liabihiy  of  the  acceptor  grows  out  of  and  is 
to  be  governed  by  the  terms  of  his  acceptance ; 
and  the  liability  of  the  maker  of  a  note  grows 
out  of  and  is  to  be  governed  by  the  terms  of 
his  note :  the  place  of  payment  can  be  of  no 
more  importaqce  in  the  one  case  than  in  the 
other.     WaUaee  v.  MeConnta *IS6 

8.  It  is  of  the  utmost  importance,  that  all  rules 
relating  to  commercial  law  should  be  stable 
and  uniform ;  they  are  adopted  for  practical 
purposes  to  regulate  the  course  of  commercial 
transactions.  When  a  note  or  bill  is  made 
payable  at  a  particular  bank,  as  is  generally 
the  case,  it  is  well  known,  that  according  to 
the  usual  course  of  business,  the  note  or  bill 
is  lodged  at  the  bank  for  collection ;  and  if 
the  maker  or  acceptor  calls  to  take  it  up, 
when  it  falls  doe,  it  will  be  delivered  to  him, 
and  the  business  Is  closed ;  but  should  he 
not  find  the  note  or  bill  at  the  bank,  he  can 
deposit  his  money  to  meet  the  note  when 
presented;  and  should  he  be  afterwards 
prosecuted,  he  will  be  exonerated  from  all 
costs  and  damages,  upon  proving  such  tender 
and  deposit ;  or  should  the  note  or  bill  be 
made  payable  at  some  place  other  than  a 
bank,  and  no  deposit  could  be  made,  or  he 
should  choose  to  retain  his  money  in  his  own 
possession ;  an  offer  to  pay  the  money  at  the 
time  and  place  would  protect  him  against 
interest  and  costs,  on  bringing  the  money 
into  court Id, 

4.  In  actions  on  promissory  notes,  or  on  bills  of 
exchange,  where  the  suit  is  against  the  maker, 
in  the  one  case,  and  the  acceptor  in  the  other, 
and  the  note  or  bill  is  made  payable  at  a 
specified  time  and  place ;  it  is  not  necessary 
to  aver  in  the  declaration,  or  to  prove  on  the 
trial,  that  a  demand  of  payment  was  made,  in 
order  to  maintain  the  action ;  but  if  the  maker 
or  acceptor  was  at  the  place,  at  the  time 
designated,  and  was  ready  and  offered  to  pay 
the  money,  it  is  matter  of  defence  to  be 
pleaded  and  proved  on  his  part Id, 

5.  The  plaintiffs  in  an  action  on  the  second 
set  of  a  foreign  bill  of  exchange,  which  was 
protested  for  non-acceptance,  with  the 
protests  thereto  attached,  can  recover,  without 
producing  the  first  of  the  same  set,  or  ac- 
counting for  its  non-production.  Downst  t. 
Ckur^ nOS 
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BILL  OF  BSTIBW. 

1.  A  bill  of  review  must  bo  founded  on  some 
error  apparent  upon  the  bill,  answer  and 
other  pleadings,  and  decree ;  a  party  is  not 
at  liberty  to  go  into  the  evidence  at  large,  in 
order  to  establish  an  objection  in  the  decree, 
founded  on  the  supposed  mistake  of  the 
court,  in  its  own  deductions  from  the  evid- 
ence.   Whiiing  v.  Bank  of  United  States,  ,*6 

2.  No  party  to  a  decree  can,  by  the  general 
principles  of  equity,  claim  a  reversal  of  a 
decree,  upon  a  bill  of  review,  unless  he  has 
been  aggrieved  by  it ;  whatever  may  have 
been  his  right  to  iusist  on  the  error  at  the 
original  hearing,  or  on  an  appeal Id, 

CARRIERS. 

1.  In  an  action  against  the  owner  of  a  stage- 
coach used  for  carrying  passengers,  for  an 
injury  sustained  by  one  of  the  passengers, 
by  the  upsetting  of  the  coach,  the  owner  is 
not  liable,  unless  the  injury  of  which  the 
plaintiff  complains  was  occasioned  by  the 
negligence  or  want  of  proper  sicill  or  care  in 
the  driver  of  the  carriage,  in  which  he  and 
his  wife  were  passengers;  the  facts  that 
the  carriage  was  upset,  and  the  plaintiif^B 
wife  injured,  are  primd  facie  evidence  that 
there  was  carelessness,  or  negligence  or 
want  of  skill  upon  the  part  of  the  driver ; 
and  cast  upon  the  defendant  the  burden 
of  proving  that  the  accident  was  not  occas- 
ioned by  the  driver's  fault  Stokee  v.  SaUan- 
9taU MSI 

2.  It  being  admitted,  that  the  carriage  was  up- 
set and  the  plaintiff^s  wife  injured,  it  is  in- 
cumbent on  the  defendant  to  prove,  that  the 
driver  was  a  person  of  competent  skill,  of 
good  habits,  and  in  every  respect  qualified 
and  suitably  prepared  for  the  business  in 
which  he  was  engaged  ;  and  that  he  acted  on 
the  occasion  with  reasonable  skill,  and  with 
the  utmost  prudence  and  caution  ;  if  the  dis- 
aster in  question  was  occasioned  by  the  least 
negligence,  or  want  of  skill,  or  prudence,  on 
his  part ;  then  the  defendant  is  liable  in 
damages .,,.,Jd. 

8.  If  there  was  no  want  of  proper  skill,  or  care, 
or  caution,  on  the  part  of  the  driver  of  a 
stage-coach,  and  the  stage  was  upset  by  the 
act  of  the  plaintiff  or  his  wife,  in  rashly  and 
improperly  springing  from  it,  then  the 
defendant  is  not  liable  to  an  action ;  but  if 
the  want  of  proper  skill  or  care  of  the  driver 
placed  the  passengers  in  a  state  of  peril,  and 
they  had,  at  the  time,  a  reasonable  ground 
for  supposing  that  the  stage  would  upset,  or 
that  the  driver  was  incapable  of  managing 
his  horses,  the  plaintiff  is  entitled  to  recover ; 
although  the  jury   may  believe,  from   the 
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position  in  which  the  stage  wis  plaoedby 

the  negligence  of  the  driver,  the  attempt  of  tha 
plaintiff  or  his  wife  to  escape  may  have  in- 
creased the  peril,  or  even  caused  the  stage  to 
upset ;  and  although  they  may  also  find,  that 
the  plaintiff  and  his  wife  would  probably 
have  sustained  little  or  no  injury,  if  they  had 

remained  in  the  stage Id. 

4.  If  the  driver  was  a  person  of  competent 
skill,  and  in  every  respect  qnalified  and  suit- 
ably prepared  for  the  business  in  which  he 
was  engaged,  and  the  aoddent  was  occasioned 
by  no  fault  or  want  of  skill  or  care  on  his 
part,  or  that  of  the  defendant  or  his  agents, 
but  by  physical  disability  arising  from  ex- 
treme and  unusual  cold,  which  rendered  him 
incapable  for  the  time  to  do  his  duty ;  then 
the  owner  of  the  stage  is  not  liable  in  an  ac- 
tion for  damages,  for  an  injury  sustained  by 
a  passenger Id, 

GHANOERT. 
1.  R.  B.  L.,  in  1809,  then  residing  in  Virginia, 
for  a  valuable  consideration,  made  a  convey- 
ance, in  trust  for  the  benefit  of  his  wife,  of 
cerUin  personal  property  and  slaves,  which 
deed  was  duly  recorded  according  to  the  pro- 
visions of  the  act  of  the  legislature  of  Yir^ 
giuia ;  the  property  thus  conveyed,  remained 
in  the  possession  of  the  husband  and  wife, 
while  they  resided  in  Virginia ;  and  in  1814, 
R.  B.  L.  removed  to  the  district  of  Colombia, 
with  his  wife  and  family,  and  brought  with 
him  the  slaves  and  property  conveyed  in 
trust  for  his  wife.  In  1817,  R.  B.  L.  bor- 
rowed a  sum  of  money  of  the  Bank  of  the 
United  States,  on  his  promissory  note,  in- 
dorsed by  one  of  the  trustees  named  in  the 
deed  of  trust  of  1809  ;  at  the  time  the  loan 
was  made,  R.  B.  L.  executed  a  deed  of  trust 
of  eleven  slaves,  and  among  them  were  the 
slaves,  and  the  household  f umitnre,  conveyed 
by  the  deed  of  1809,  to  secure  the  bank  for 
the  amount  of  the  loan;  in  1827,  R.  B.  L. 
died,  entirely  insolvent ;  during  his  residenoe 
in  Washington,  being  in  reduced  circum- 
stances, he  sold  some  of  the  slaves  conveyed 
by  the  deed  of  1809,  for  the  support  of  his 
family,  without  objection  by  his  wife  or  her 
trustees.  In  1834,  the  debt  to  the  bank 
being  unpaid,  a  bill  was  filed  against  Mrs.  B. 
L.,  the  wife  of  R.  B.  L.,  and  the  trustees,  in 
order  to  compel  the  surrender  of  the  re- 
maining slaves,  and  the  household  furniture, 
to  the  trustee  for  the  bank,  for  the  sale  of 
the  same,  to  satisfy  the  debt  due  to  the  bank : 
Eeid,  that  the  deed  of  1809,  vesting  the 
property  in  Mrs.  L.*s  trustees,  was  effectoal, 
according  to  the  laws  of  Virginia,  to  protect 
the  title  thereto,  against  the  subsequent 
creditors  of,  or  purchasers  from,  R.  B.  Lb ; 
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and  that  tba  nmofal  of  B.  B.  L.  and  his 

wife,  into  the  district  of  Columbia,  with  the 
property  conTey ed  to  the  tniatees  for  the  use 
of  Mra.  L.,  did  not  affect  or  impair  the  valid- 
ity  of  the  deed  of  tniat.  Bankof  UniUd 
BiaUiY.Lee •101 

5.  A  liberal  construction  should  be  given  to  the 
clause  of  the  Virginia  statute,  for  the  sup- 
pression of  fraud ;  this  is  the  well  establish- 
ed rule  in  the  construction  of  the  statute  of 
Slinbeth;  which  the  first  section  of  ttie 
Virginia  statute  substantially  adopts.  ..M 

B.  If  A.  sells  or  conreys  his  lands  or  slaves  to 
B.,  and  then  produces  to  another  his  previ- 
ous paper  title,  and  obtains  credit  ou  the 
goods  or  lands,  by  pledging  them  for  money 
loaned,  he  is  guilty  of  fraud ;  and  if  the  true 
owner  stands  by,  and  does  not  make  his  title 
known,  he  will  bo  bound  to  make  good  the 
contract ;  on  the  principle,  that  he  who  holds 
his  peace,  when  he  ought  to  have  spoken, 
ahail  not  be  heard  now  that  he  should  be 
silent ;  he  is  deemed,  in  equity,  a  party  to 
the  fraud Id» 

4.  It  is  a  well-settled  principle  in  equity,  that 
a  judgment-creditor,  who  is  compelled  to  pay 
off  prior  incumbrances  on  land,  to  obtain 
the  benefit  of  his  judgment,  may,  by  assign- 
ment, secure  to  himself  the  rights  of  the 
mcuuibrancers ;  and  the  same  rule  applies, 
where  a  junior  mortgagee  is  obliged  to  satis- 
fy prior  mortgages ;  he  stands  as  the  assig- 
nee of  such  mortgages,  and  may  claim  all  the 
benefits  under  the  lien,  that  could  have  been 
claimed  by  the  assignor  ;  but  the  effect  of 
this  principle  may  be  controlled  by  the  acts 
of  the  parties.  Bank  of  Uniied  Statea  v. 
Peter •123 

6.  Where  the  legislature  declares  certain  instru- 
ments illegal  and  void,  there  is  inherent  in 
the  courts  of  equity,  a  jurisdiction  to  order 
them  to  be  delivered  up,  and  thereby  give 
effect  to  the  policy  of  the  legislature.  Clarke 
V.  Smith *196 

6  The  state  legislatures  have,  certainly,  no  au- 
thority to  prescribe  the  forms  or  modes  of  pro- 
ceeding in  the  courts  of  the  United  States;  but 
having  created  a  right,  and  at  the  same  time, 
prescribed  the  remedy  to  enforce  it,  if  the 
remedy  prescribed  is  substantially  consistent 
with  the  ordinary  modes  of  proceeding  on  the 
chancery  side  of  the  federal  courts,  no  reason 
exists  why  it  should  not  be  pursued  in  the 
same  form  as  in  the  state  courts ;  on  the  con- 
trary, propriety  and  convenience  suggest 
that  the  practice  should  not  materially  differ, 
when  titles  to  land  are  the  subjects  of  in- 
vestigation  Id. 

7.  The  undoubted  truth  ia,  that  when  investi- 
gating and  decreeing  oa  titles  in  thia  country, 
IIm  oovrt  most  deal  with  tbam  ia  practice  as 


it  finds  them,1uid  accommodate  our  modes  of 
proceeding  in  a  considerable  degiee  to  the 
nature  of  the  case,  and  to  the  character  of 
the  equities  involved  in  the  controversy,  so 
as  to  give  effect  to  state  legislation,  and  state 
policy;  not  departing,  however,  from  what 
legitimately  belongs  to  the  practice  of  a  court' 
of  chancery 2d, 

GHANGERT  PRAOTIGB. 

1.  According  to  the  course  of  practice  in  the 
courts  of  the  United  States,  in  chancery  cases, 
an  original  decree  is  to  be  deemed  recorded 
and  enrolled,  as  of  the  term  in  which  the 
final  decree  was  passed.  A  bill  which  seeks 
to  have  alleged  errors  revised  for  want  of 
parties,  ur  for  want  of  proper  proceedings, 
after  the  decree  against  his  heirs,  and  after 
the  decease  of  one  of  the  parties,  is  certainly 
a  bill  of  review;  in  contradistinction  to  a 
bill  in  the  nature  of  a  bill  of  review ;  which 
lies  only  where  there  has  been  no  enrolment 
of  the  decree.  WhUing  v.  Bank  of  United 
States ♦fi 

2.  An  original  bill,  in  the  nature  of  a  bill  of 
review,  brings  forward  the  interests  affected 
by  the  decree,  other  than  those  which  are 
founded  in  privity  of  representation. ...  Id, 

8.  In  England,  the  decree  always  recites  the 
substance  of  the  bill  and  answer,  and 
the  pleadings,  and  also  the  facts  on  which  the 
court  founds  its  decree;  but  in  America, 
the  decree  does  not,  ordinarily,  recite  these ; 
and  generally,  not  the  facts  on  which  the  de- 
cree is  founded.  With  U8,the  bill  and  answer, 
and  other  pleadings,  together  with  the  decree, 
constitute  what  is  properly  considered  as  the 
record Td. 

4.  The  bill  of  review  must  be  founded  on  some 
error  apparent  upon  the  bill,  answer  and 
other  pleadings,  and  decree ;  a  party  is  not 
at  liberty  to  go  into  the  evidence  at  large, 
in  order  to  establish  an  objection  in  the 
decree,  founded  on  the  supposed  mistake  of 
the  court  in  its  own  deductions  from  the 
evidence Id, 

6.  No  party  to  a  decree  can,  by  the  general 
principles  of  equity,  claim  a  reversed  of  a 
decree,  upon  a  bill  of  review,  unless  he  has 
been  aggrieved  by  it;  whatever  may  have 
been  his  rights  to  insist  on  the  error,  at  the 
original  hearing,  or  on  an  appeal Id, 

6.  A  decree  of  foreclosure  of  a  mortgage  and 
sale,  are  to  be  considered  as  the  final  decree, 
in  the  sense  of  a  court  of  equity ;  the  pro- 
ceedings on  the  decree  are  a  mode  of  enforce 
ing  the  rights  of  the  creditor,  and  for  the 
benefit  of  the  debtor ;  the  original  decree  of 
forodoenre  is  final  on  the  merits  of  the  ooo- 
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troyersj.  If  a  sale  to  made,  after  such  a 
decree,  the  defendant  not  having  appealed, 
n8  be  had  a  right  to  do,  the  rights  of  the 
purchaser  would  not  be  overthrown  or 
invalidated,  even  bj  a  reversal  of  the  de- 
cree  Id. 

7.  After  a  decree  of  foreclosure  of  a  mortgage 
and  sale,  and  the  death  of  the  defendant 
afterwards,  it  is  not  necessary  to  revive  the 
proceedings  against  the  heirs  of  the  deceased 
party,  before  a  sale  of  the  property  can  be 
made Id. 

8.  Strictly,  in  chancery  practice,  though  it  is 
different  in  some  of  the  states  of  the  Union, 
no  exceptions  to  a  master's  report  can  he 
made,  which  were  not  taken  before  the  mas- 
ter, the  object  being  to  save  time,  and  to  give 
him  an  opportunity  to  correct  his  errors,  or 
to  reconsider  his  opinions.  A  party  neglect- 
ing to  bring  in  exceptions  before  the  master, 
cannot  afterwards  except  to  the  report,  unless 
the  court,  on  motion,  see  reason  to  be  dissat- 
isfied with  the  report,  and  refer  it  to  the 
master  for  re  examination,  with  liberty  to 
the  party  to  take  objections  to  it.  Stoty  v. 
lAvivgsUm 869 

9.  Exceptions  to  the  report  of  a  master  must 
state,  article  by  aiticle,  the  parts  of  the 
report  which  are  intended  to  be  excepted 
to Id, 

10.  Exceptions  to  the  report  of  a  master,  in 
chancery  proceedings,  are  in  the  nature  of 
a  special  demurrer,  and  the  party  objecting 
must  point  out  the  errore,  otherwise  the 
parts  not  excepted  to  will  be  taken  as  ad- 
mitted   Id. 

11.  In  a  reference  to  a  master  for  any  purpose, 
the  order  need  not  particularly  empower  him 
to  take  testimony,  if  the  subject-matter  is 
only  to  be  ascertained  by  evidence.  And 
in  taking  evidence,  although  the  better  plan  is 
to  take  the  answers  in  writing,  upon  written 
interrogatories,  he  may  examine  witnesses 
vivd  ffoee  ;  the  parties  to  the  suit  being 
present,  personally,  or  by  counsel,  and  not 
objecting  to  such  a  course Id. 

12.  The  28th  rule  prescribed  for  the  practice  of 
courts  of  equity  of  the  United  States,  provides 
for  bringing  witnesses  before  the  master ;  for 
their  compensation ;  for  attachments,  for  a 
contempt,  when  witnesses  refuse  to  appear 
on  a  mbpcma  ;  and  the  last  clause  allows  the 
examination  of  witnesses  vivd  voee^  when  pro- 
duced in  open  court.  The  same  reasons  which 
allow  it  to  be  done  in  open  court,  permit  it  to 
be  done  by  a  master Id. 

IS.  The  allowance  of  costs  is  a  matter  of  prac- 
tice, which  need  not  be  a  part  of  the  decree 
or  judgment  of  the  court,  although  it  often  is 
BO ;  as  the  payment  of  oosts  is,  in  most  cases, 
made  to  depend  upon  the  rules ;  and  when 


rules  do  not  apply,  upon  the  oourtli  ovto  In 
directing  the  taxation  of  oosts Id, 

14.  The  general  rule  in  chancery  prooeedingn  it, 
that  ail  persons  materially  interested  in  a 
suit,  ought  to  be  parties  to  it,  either  as  plain- 
tiffs or  defendants,  that  a  complete  decree 
may  be  made  between  these  parties;  bui 
there  are  exceptions  to  this  rule,  and  one  of 
them  is,  when  a  decree  in  relation  to  the 
subject-matter  in  litigation  can  be  made, 
without  a  person  having  his  interest  in  any 
way  concluded  by  the  decree Id, 

15.  When  a  complainant  omits  to  bring  l)eforo 
the  court  persons  who  are  necessary  parties, 
but  the  objection  does  not  appear  on  the  face 
of  the  bill,  the  proper  mode  to  take  advantage 
of  it  is,  by  plea  and  answer.  The  objection 
of  misjoinder  of  complainants,  should  be 
taken  either  by  demurrer,  or  on  the  answer 
of  the  defendants ;  it  is  too  late  to  urge  a 
formal  objection  of  the  kind,  for  the  first 
time,  at  the  hearing Id, 

CLERKS  OF  COURTa 

1.  Motion  for  a  rule  on  the  district  judge  of  tlie 
eastern  district  of  Louisiana,  to  show  cause 
why  a  mandamM  should  not  be  issued,  re- 
quiring him  to  restore  Duncan  N.  Hennoi  to 
the  office  of  the  clerk  of  the  district  ooart ; 
the  petition  stated  the  appointment  of  the 
relator  to  the  office  of  clerk  of  the  district 
court,  in  18S4;  the  fuH  and  complete  per- 
formance of  his  duties  as  clerk  of  the  courts 
until  May  1887 ;  the  acknowledgment  of  the 
fidelity  and  capacity  with  which  the  duties  of 
the  office  were  performed,  stated  in  writing 
by  the  district  judge ;  and  the  appointment 
of  another  person  to  the  office,  from  personal 
motives,  and  the  influence  of  friendship,  and 
a  knowledge  of  the  capacity  of  the  person 
appointed  to  perform  the  duties  of  the  office ; 
the  petition  also  stated  the  performance  of 
the  duties  of  clerk  of  the  circuit  court  of  the 
eastern  district  of  Louisiana,  under  the  ap- 
pointment of  clerk  of  the  district  court,  and 
the  offer  to  perform  those  duties,  after  his 
asserted  removal  as  clerk  of  the  district  court ; 
and  that  the  judges  of  the  circuit  court  being 
divided  in  opinion  as  to  his  right  to  exercise 
the  office  of  clerk,  the  business  of  the  drcuit 
court  was  entirety  suspended  :  EMd,  the 
appointment  of  clerks  of  courts,  properly 
belongs  to  the  courts  of  law ;  and  a  clerk  of 
the  court  is  one  of  those  officers  contemplated 
by  the  provision  in  the  constitution,  giving 
to  congress  the  power  to  vest  the  appointment 
of  inferior  officers  as  they  think  proper.  The 
appointing  power  designated  by  the  oonstitiu 
tion,  in  the  latter  part  of  the  second  seotiMi 
of  the  second  article  of  the  constitution,  waS| 
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DO  doabt,  intended  to  be  exeroised  by  the 
department  of  the  goTernment  to  which  the 
offloer  to  be  appointed  most  appropriately  be- 
longed.   Sx  parte  Hennen *230 

2.  It  cannot  be  admitted,  that  it  was  the  inten- 
tion of  the  constitution,  that  those  offices 
wliich  are  denominated  inferior  offices,  should 
be  held  daring  life;  in  the  absence  of  all 
constitutional  or  statutory  proTision  as  to  the 
rerooTal  of  such  officers,  it  would  seem  to  be 
a  sound  and  necessary  rule,  to  consider  the 
power  of  removal  as  incident  to  the  power  of 
appointment Id. 

8.  The  tenure  of  ancient  common- law  offices, 
and  the  rules  and  principles  by  which  they 
are  governed,  have  no  application  to  the  office 
of  the  clerk  of  a  district  court  of  the  United 
States.  The  tenure,  in  those  cases,  depends 
in  a  great  measure  upon  ancient  usage  ;  but 
in  the  United  States,  there  is  no  ancient 
usage,  which  can  apply  to  and  govern  the 
tenure  of  offices  created  by  the  constitution 
and  laws ;  they  are  of  recent  origin,  and  must 
depend  entirely  on  a  just  construction  of  our 
constitution  and  laws :  and  the  like  doctrine 
is  held  in  England,  where  the  office  is  not  an 
ancient  common-law  office,  but  of  modern 
origin,  under  some  act  of  parliament;  in 
such  a  case,  the  tenure  of  the  office  is  deter- 
mined by  the  meaning  and  intention  of  the 
statute M 

4.  The  law  giving  the  district  courts  the  power 
of  appointing  their  own  clerks,  does  not  pre- 
scribe any  form  in  which  this  shall  be  done ; 
the  power  vested  in  the  court  is  a  continuing 
one ;  and  the  mora  appointment  of  a  successor 
would,  per  m,  be  a  removal  of  the  prior  in- 
cumbent ;  so  far  at  least  as  his  rights  were 
concerned Id. 

6.  The  supreme  court  can  have  no  control  over 
the  appointment  or  removal  of  a  clerk  of  the 
district  court ;  nor  entertain  any  inquiry  into 
the  grounds  of  the  removal.  If  the  judge  is 
chargeable  with  any  abuse  of  his  power,  the 
supreme  court  is  not  the  tribunal  to  which  he 
is  answerable Id. 

COLLECTOR  OF  CUSTOMS. 

I.  The  plaintiff,  as  the  importer  of  certain  mer- 
chandise from  Englanfl,  entered  the  same  at 
the  custom-house  in  New  York,  on  the  29tb 
of  llarch  1837,  as  cases  containing  cotton 
gloves ;  he  gave  a  bond  for  the  duties,  pay- 
able on  the  27th  of  June  1888;  in  1838,  it 
was  discovered,  that  one  of  the  coses,  Ko.  46, 
contained  silk  hose,  and  not  cotton  gloves. 
The  plaintiff  paid  the  bond  to  the  collector, 
under  protest;  having  claimed  from  the 
comptroller  of  the  treasury  to  be  released 
from  the  payment  of  the  duties  on  case  No. 


46,  alleging  that,  as  silk  hose,  they  were  nol 
liable  to  duty  under  the  act  of  congress  of 
14th  July  1832;  and  instituted  a  suit  against 
the  collector,  to  recover  back  the  duties  so 
paid  to  him :  Held,  that  the  suit  could  not  be 
sustained,  after  so  long  a  time  from  the  entry 
of  the  merchandise:  also,  that  silk  hose, 
and  all  manufactures  of  silk,  of  which  silk 
is  the  component  material  of  chief  value, 
coming  from  this  side  of  the  Cape  of  Good 
Mope,  except  sewing  silk,  was  free  of  duty. 
Bendy. Hoifi •268 

2.  Even  courts  of  equity  will  not  interfere  to 
assist  a  party  to  obtain  redress  for  an  injury 
which  he  might,  by  ordinary  diligence,  have 
avoided ;  and,  d  fortiori^  a  court  of  law  ought 
not,  when  the  other  party  has,  by  his  very 
acts  and  omissions,  lost  his  own  proper  rights 
and  advantages Id. 

3.  A  collector  is  generally  liable  in  an  action  to 
recover  back  an  excess  of  duties  paid  to  him 
as  collector, when  the  duties  have  been  illegally 
demanded,  and  a  protest  of  the  illegality  has 
been  made  at  the  time  of  payment,  or  notice 
given  that  the  party  means  to  contest  the 
claim ;  nor  is  there  any  doubt,  that  a  like 
action  generally  lies,  where  the  excess  of 
duties  has  been  paid  under  a  mistake  of  fact, 
and  notice  thereof  has  been  given  to  the  col- 
lector, before  he  has  paid  over  the  money  to 
the  government Jd, 

4.  By  the  69th  section  of  the  collection  act  of 
1799,  ch.  228,  the  goods  or  merchandises 
seized  under  that  act  are  to  be  put  into  and 
i-emain  in  the  custody  of  the  collector,  or 
such  other  persons  as  he  may  appoint  for 
that  purpose,  no  longer  than  until  the  proper 
proceedings  are  instituted,  under  the  89th 
section  of  the  same  act,  to  ascertain  whether 
they  are  forfeited  or  not ;  and  as  soon  as  the 
marshal  seizes  the  goods,  under  the  proper 
process  of  the  court,  he  is  entitled  to  the 
sole  and  exclusive  custody  thereof,  subject 
to  the  future  orders  of  the  court.  Ex  parte 
Hoyt •279 

CONSTITUTIONAL  LAW. 

1.  An  action  was  instituted  in  the  circuit  court 
of  the  United  Sutes  for  the  district  of  Ala- 
bama, by  the  Bank  of  Augusta,  Georgia, 
against  the  defendant,  a  citizen  of  Alabama, 
on  a  bill  of  exchange  drawn  at  Mobile,  Ala- 
bama, on  New  York,  which  had  been  pro- 
tested for  non-payment,  and  returned  to 
Mobile ;  the  bill  was  made  and  indorsed  for 
the  purpose  of  being  discounted  by  the  agent 
of  the  bank,  who  had  funds  in  his  hands 
belonging  to  the  plaintiffs  for  the  purpose  of 
purchasing  bills  of  exchange,  which  funds 
were  derived  from  bills  and  notes  discoimted 
by  the  bank  or  Georgia ;  the  bill  was  dis- 
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counted  by  the  agent  of  the  bank,  in  Mobile, 
for  the  beuefit  of  the  bank,  with  their  funds, 
to  remit  the  said  funds  to  the  bank.  The 
defendant  defended  the  suit  on  the  fact  that 
the  bank  of  Augusta  was  a  corporation  in- 
corporated by  an  act  of  the  legislature  of 
Georgia,  with  such  power  as  is  usually  con- 
ferred on  banking  institutions,  as,  to  pur- 
chase bills  of  exchange,  &c  The  circuit 
court  held,  that  the  plaintiffs  could  not 
recover  on  the  bill  of  exchange,  and  that 
the  purchase  of  the  bill  by  the  agent  of  the 
plaintiffs  was  prohibited  by  the  laws  of  Ala- 
bama, and  gave  judgment  for  the  defendant. 
In  the  case  of  the  United  States  Bank  of 
Pennsylvania  v.  Primrose,  the  plaintiffs,  a 
corporation  by  virtue  of  a  law  of  the  state  of 
Pennsylvania,  authorized  by  its  charter  to 
sue  and  be  sued  in  the  name  of  the  corpora- 
tion, and  to  deal  in  bills  of  exchange,  and 
composed  of  citizens  of  Pennsylvania,  and  of 
the  states  of  the  United  States,  other  than 
the  state  of  Alabama,  agent  of  th<%  bank, 
resident  in  Mobile,  and  in  possession  of  funds 
belonging  to  the  bank,  and  intrusted  with 
them  for  the  sole  purpose  of  purchasing  bills 
of  exchange,  purchased  a  bill  of  exchange, 
and  paid  for  the  same  in  notes  of  the  branch 
of  the  Bank  of  Alabama,  at  Mobile ;  the  bill 
was  protested  for  non-payment,  and  a  suit 
was  instituted  in  the  circuit  court  against 
the  payee,  the  indorser  of  the  bill.  The  ques- 
tion for  the  opinion  of  the  circuit  court  was, 
whether  the  purchase  of  the  bill  of  exchange 
by  the  United  States  Bank  was  a  valid  con- 
tract, under  the  laws  of  Alabama ;  the  cir- 
cuit court  decided,  that  the  contract  was 
void,  and  gave  judgment  for  the  defendant. 
The  CHse  of  the  New  Orleans  and  Carrollton 
Railroad  Company  v.  Joseph  B.  Earle,  was 
similar  to  that  of  the  Bank  of  Augusta  v. 
Joseph  B.  Earle.  The  supreme  court  reversed 
the  judgment  of  the  circuit  court  in  the 
three  cases;  and  held,  the  contracts  for 
the  purchase  of  the  bills  valid ;  and  that 
the  plaintiffs  acquired  a  legal  title  to  the 
bills  by  the  purchase.     Bank  o/Aufftuia  v. 

£arU •519 

2.  in  the  case  of  the  Bank  of  the  United  Suites 
V,  Deveaux,  the  supreme  court  decided,  that 
on  a  question  of  jurisdiction,  they  might  look 
to  the  character  of  the  persons  composing  a 
corporation;  and  if  it  appeared,  that  they 
were  citizens  of  another  state,  and  the  fact 
was  set  forth  by  proper  averments,  the  cor- 
poration might  sue  in  its  corporate  name  in 
the  courts  of  the  United  States.  But  in  that 
case,  the  court  confined  its  decision,  in  ex- 
press terms,  to  a  question  of  jurisdiction ;  to 
a  right  to  sue  ;  and  evidently  went,  even  so 
far,  with  some  hesitation.    The  propriety  of 
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that  doctrine  is  fully  assented  to,  and  ft  had' 
ever  since  been  recognised  as  authority  in 
this  court ;  but  the  principle  has  never  been 
extended  any  further  than  it  was  carried  in 
that  case ;  and  has  never  been  supposed  to 
extend  to  contracts  made  by  a  corporation^ 
especially  in  another  sovereignty J<L 

8.  Th .'  nature  and  character  of  a  corporation 
created  by  statute,  and  the  extent  of  the 
powers  which  it  may  lawfully  exeroise,  have 
upon  several  occasions  been  under  consid- 
eration in  the  supreme  court.  The  cases 
of  Head  V.  Providence  Insurance  Company, 
2  Cranch  127;  and  Dartmouth  College  v. 
Woodward,  4  Wheat.  686,  cited Id, 

4.  Whenever  a  corporation  makes  a  contract, 
it  is  the  contract  of  the  legal  entity — of  the 
artificial  being  created  by  the  chartei^— and 
not  the  contract  of  the  individual  members. 
The  only  rights  it  can  claim  are  the  rights 
which  are  given  to  it  in  that  character,  and 
not  the  rights  which  belong  to  its  members 
as  citizens  of  a  state Id, 

6.  It  may  be  safely  assumed,  that  a  corporation 
can  make  no  contracts,  and  do  no  acts,  either 
within  or  without  the  state  which  creates  it, 
except  such  as  are  authorized  by  its  charter ; 
and  those  acts  must  also  be  done  by  such 
officers  or  agents,  and  in  such  manner,  as 
the  charter  authorizes.  And  if  the  law  cre- 
ating a  corporation  does  not,  by  the  true  con- 
struction of  the  words  used  in  the  charter, 
give  it  the  right  to  exercise  its  powers  be- 
yond the  limits  of  the  state,  all  contracts 
made  by  it  in  other  states  would  be  void./dL 

6.  It  is  very  true,  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of 
the  sovereignty  by  which  it  is  created ;  it 
exists  only  in  contemplation  of  law,  and  by 
force  of  the  law  ;  and  where  that  law  ceases 
to  operate,  and  is  no  longer  obligatory,  the 
corporation  can  have  ::o  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  can- 
not migrate  to  another  sovereignty;  but 
although  it  must  live  and  have  its  being  in 
that  state  only,  yet  it  does  not  by  any  means 
follow,  that  its  existence  there  will  not  be 
recognised  in  other  places ;  and  its  residence 
in  one  state  creates  no  insuperable  objection 
to  its  power  of  contracting  in  another.  It  is, 
indeed,  a  mere  artiftcial  being,  invisible  and 
intangible ;  yet  it  is  a  person,  for  certain 
purposes,  in  contemplation  of  law  ;  and  baa 
been  recognised  as  such  by  the  decisions  of 
the  supreme  court.  It  is  sufficient,  that  its 
existence  as  an  artificial  person,  in  the  state 
of  its  creation,  is  acknowledged  and  recog- 
nised by  the  law  of  the  nation  where  the 
dealing  takes  place ;  and  that  it  is  permitted, 
by  the  laws  of  that  place,  to  exercise  thsra 
the  powers  with  which  it  is  endowed. .  •  .A 
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7.  Courts  of  justice  have  always  expounded 
aud  executed  contracts  made  in  a  foreign 
country,  according  to  the  laws  of  the  place 
in  which  they  were  made ;  provided  that  law 
was  not  repugnant  to  the  laws  or  policy  of 
their  own  country.  The  comity  thus  extend- 
ed to  other  nations  is  no  iiupeachmeiit  of 
sovereignty ;  it  is  the  voluntary  action  of  the 
nation  by  which  it  is  offered ;  and  is  inad- 
missible, when  contrary  to  its  policy,  or  pre- 
judicial to  its  interests ;  but  it  contributes 
so  largely  to  promote  justice  between  individ- 
uals, and  to  produce  a  friendly  intercourse 
between  the  sovereigns  to  which  tlioy  be- 
long, that  courts  of  justice  have  continually 
acted  upon  it ;  as  a  part  of  the  voluntary  law 
of  nations Id. 

8.  The  court  can  perceive  no  sufficient  reason 
for  excluding  from  the  protection  of  the  law 
the  contracts  of  foreign  corporations,  when 
they  are  not  contrary  to  the  known  policy  of 
the  state,  or  injurious  to  its  interests ;  it  is 
nothing  more  than  the  admission  of  the 
existence  of  an  artificial  person,  created  by 
the  law  of  another  state,  and  clothed  with  the 
power  of  making  certain  contracts ;  it  is  but 
the  usual  comity  of  recognising  the  law  of 
another  state Id. 

9.  The  states  of  the  Union  are  sovereign  states ; 
and  the  history  of  the  past,  and  the  events 
which  ai'tt  daily  occurring,  furnish  the  strong- 
est evidence,  that  they  have  adopted  towards 
each  other  the  laws  of  comity,  in  their  fullest 
extent Id. 

10.  In  the  legislation  of  congress,  where  the 
states  and  the  people  of  the  several  states 
are  all  represented,  we  find  proof  of  the 
general  understanding  in  the  United  States, 
that  by  the  law  of  comity  among  the  states, 
the  corporations  chartered  by  one,  were  per- 
mitted  to  make  contracts  in  the  others. .  Id. 

11.  It  is  well  settled,  that  by  the  law  of  comity 
among  nations,  a  corporation  created  by  one 
sovereignty  is  permitted  to  make  contracts  in 
another,  and  to  sue  in  its  courts  ;  and  that  the 
same  law  of  comity  pravails  among  the  several 
sovereignties  of  this  Union.  The  public,  and 
well-known,  and  long-continued  usages  of 
trade ;  the  general  acquiescence  of  the  states ; 
the  particular  legislation  of  some  of  them,  as 
well  as  the  legislation  of  congress ;  all  concur 
in  proving  the  truth  of  this  proposition . .  Td. 

12.  Franchises  are  special  privileges,  conferred 
by  governments  upon  individuals,  and  which 
do  not  belong  to  the  citizens  of  the  country 
generally,  of  common  right ;  it  is  essential  to 
the  character  of  a  franchise,  that  it  should 
be  a  grant  from  the  sovereign  authority ;  and 
in  this  country,  no  franchise  can  l)e  held, 
which  is  not  derived  from  a  law  of  the 
•tale Id, 


18.  The  comity  of  suit  brings  with  it  the  comity 
of  contract ;  and  where  the  one  is  expressly 
adopted  by  the  courts,  the  other  must  also 
be  presumed,  according  to  the  usages  of  na. 
tions,  unless  the  contrary  can  be  shown . .  Id. 

14.  The  state  of  Alabama  has  not  merely 
acquiesced  by  silence,  but  her  judicial  tri- 
bunals  have  declared  the  adoption  of  the 
law  of  international  comity  in  the  case  of  a 
suit Id. 

15.  The  state  of  Alabama  never  intended,  by 
its  constitution,  to  interfere  with  the  right  of 
selling  or  purchasing  bills  of  exchange. . .  Id. 

16.  When  the  policy  of  a  state  is  manifest,  the 
courts  of  the  United  States  are  bound  to  no- 
tice it,  as  part  of  its  code  of  laws ;  and  to 
deciarts  ail  contracts,  in  the  state,  repugnant 
to  it,  to  be  illegal  and  void Id, 

CONTRACTS, 

1.  It  is  a  principle  recognised  and  acted  upon 
as  a  cardinal  rule  by  all  courts  of  justice,  in 
the  construction  of  contracts,  that  the  inten- 
tion of  the  parties  is  to  be  inquired  into  ; 
and  if  not  forbidden  by  law,  is  to  be  effectu- 
ated.  Bradley  v.  Steam-PackH  Company.^^*! 

2.  The  general  principle  in  relation  to  contracts 
made  at  one  place  to  be  executed  at  another, 
is  well  settled ;  they  are  to  be  governed  by 
the  laws  of  the  place  of  performance ;  and  if 
the  interest  allowed  by  the  laws  of  the  placo 
of  performance  be  greater  than  that  permit- 
ted at  the  place  of  the  contract,  the  parties 
may  stipulate  for  the  higher  interest,  without 
incurring  the  penalties  of  usury.  Andrews 
V.  Pwd '66 

8.  Where  a  contract  has  been  made,  without 
reference  to  the  laws  of  the  state  where  it 
was  made,  or  to  the  laws  of  the  place  of  per- 
formance, and  a  rate  of  interest  is  reserved, 
forbidden  by  the  laws  of  the  state  where  the 
contract  was  made,  which  was  concealed 
under  the  name  of  exchange,  in  order  to 
evade  the  law  against  usury,  the  question  is 
not,  which  law  is  to  govern  in  executing  the 
contract ;  unquestionably,  it  must  be  the  law 
of  the  state  where  the  agreement  was  entered 
into,  and  the  instrument  taken  to  secure  its 
performance.  A  contract  of  this  kind  cannot 
stand  on  the  same  principles  with  vi  bond  fide 
agreement  made  In  one  place  to  be  executed 
in  another.  In  the  last-mentioned  cases,  the 
agreements  are  permitted  by  the  lex  loci  con>. 
tractiU  ;  and  will  even  be  enforced  there,  if 
the  party  is  found  within  its  jurisdiction  ; 
but  the  same  rule  cannot  be  applied  fo  con- 
tracts forbidden  by  its  laws,  and  designed  to 
evade  them ;  in  such  cases,  the  legal  conse- 
quences of  such  an  agreement  must  be  de- 
cided  by  the  law  of  the  place  where  the 
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oontrnct  was  made ;  If  void  there,  it  is  void 
everywhere Id, 

CORPORATIONS. 

1.  An  actioD  was  iustituted  in  the  circuit  court 
of  the  United  States  for  the  district  of 
Alabama,  by  tlic  Banic  of  Augusta,  Georgia, 
against  the  defendant,  a  citizen  of  Alabama, 
on  a  bill  of  exchan^  drawn  at  Mobile. 
Alabama,  on  New  York,  which  had  been 
protested  for  non-payment,  and  returned  to 
Mobile ;  the  bill  was  made  and  indorsed  for 
the  purpose  of  being  discounted  by  ihe  agent 
of  the  bank,  who  had  funds  in  his  bonds, 
belonging  to  the  plaintiffs,  for  the  purpose  of 
purchasing  bills  of  exchange,  which  funds 
were  denved  from  bills  and  notes  discounted 
by  the  bank  in  Georgia ;  the  bills  were  dis- 
counted by  the  agent  of  the  bunk,  in  Mobile, 
for  the  benefit  of  the  bank,  with  their  funds, 
to  remit  the  said  funds  to  the  bank ;  the 
defendant  defended  the  suit  on  the  fact  that 
the  Bank  of  Augusta  was  a  corporation 
incorporated  by  an  act  of  the  legislature  of 
Georgia,  with  such  power  us  is  usually  con- 
ferred on  banking  institutions,  as,  to  purchase 
bills  of  exchange,  Ac.  The  circuit  court 
held,  that  the  plaintiffs  couid  not  recover  on 
the  bill  of  exchange,  and  that  the  purchase 
of  the  bill  by  the  agent  of  the  plaintiffs  was 
prohibited  by  the  laws  of  Alabama,  and  gave 
judgment  for  the  aefendant.  In  the  case  of 
<he  Bank  of  the  United  States  of  Pennsyl- 
vania V.  Primrose,  the  plaintiffs,  a  corporation 
bj  virtue  of  a  law  of  the  stale  of  Pennsyl- 
vania, authorized  by  its  charter  to  sue  and  l)e 
sued  in  the  name  of  the  corporation,  and  to 
deal  in  bills  of  exchange,  and  composed  of 
citizens  of  Pennsylvania,  and  states  of  the 
United  States,  other  than  the  state  of  Ala- 
bama, the  agent  of  the  bank,  resident  in 
Mobile,  and  in  possession  of  fund.s  belonging 
to  the  bank,  and  intrusted  with  them  for  the 
sole  purpose  of  purchasing  bills  of  exchange, 
purchased  a  bill  of  exchange,  and  paid  for 
the  same  in  notes  of  the  branch  of  the  Bank 
of  Alabama,  at  Mobile ;  the  bill  was  protected 
for  non-payment,  and  a  suit  was  instituted  in 
the  circuit  court  against  the  payee,  the  in- 
dorser  of  the  bill.  The  question  for  the 
opinion  of  the  circuit  court  was,  whether  the 
purchase  of  the  bill  of  exchange  by  the 
United  States  Bauk  was  a  valid  contract, 
under  the  laws  of  Alabama ;  the  circuit  court 
decided,  that  the  contract  was  void,  and  gave 
judgment  for  the  defendant.  The  case  of 
the  New  Orleans  and  Gurrollton  Rjiilroad 
Company  v.  Joseph  B.  Earle,  was  similar  to 
that  of  the  Bank  of  Augusta  v.  Joseph  B. 
Earle.      The   supreme    court    reversed    the 
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judgment  of  the  circuit  oourt  in  the  threo 
cases;  and  held  the  contracts  for  the  pur- 
chase of  the  bills  valid  ;  and  that  the  plaintiffs 
acquired  a  legal  title  to  the  bills  by  the  pur- 
chase.    Bank  of  A^tfftttta  v.  Earle., . .  .*619 

2.  In  the  case  of  the  Bank  of  the  United  Sutet 
V.  Dcveaux,  the  supreme  court  decided,  that 
on  a  question  of  jurisdiction  they  might  look 
to  the  character  of  the  persons  composing  a 
corporation;  and  if  it  appeared,  that  tbej 
were  citizens  of  another  state,  and  the  fact 
was  set  forth  by  proper  averments,  the  cor- 
poration might  sue  in  its  corporate  name  in 
the  courts  of  the  United  States.  But  in  that 
case,  the  court  confined  its  decision,  in  express 
terms,  to  a  question  of  jurisdiction ;  to  a 
right  to  sue ;  and  evidently  went  even  so 
far,  with  some  hesitation.  The  propriety  of 
that  deciiiion  is  fully  assented  to,  and  it  has 
ever  since  been  recognised  as  authority  in 
this  court ;  but  the  principle  has  never  been 
extended  any  further  than  it  was  carried  in 
that  case ;  and  has  never  been  supposed  to 
extend  to  contracts  made  by  a  corporation, 
especially  in  another  sovereignty Jd. 

3.  The  nature  ond  character  of  a  corporation 
created  by  statute,  and  the  extent  of  the 
powers  which  it  may  lawfully  exercise,  have 
upon  several  occasions  been  under  considera- 
tion in  the  supreme  oourt.  The  cases  of 
Head  v.  Providence  Insurance  Company,  2 
Crauch  127 ;  and  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  686,  cited Id. 

4.  Whenever  a  corporation  makes  a  contract, 
it  is  the  contract  of  the  legal  entity — of  the 
artificial  being  created  by  the  charter — and 
nut  the  contract  of  the  individual  membew. 
The  only  rights  it  can  claim  are  the  rights 
which  are  given  to  it  in  that  character,  and 
not  the  rights  which  belong  to  its  members 
as  citizens  of  a  state Id. 

6.  It  may  be  safely  assumed,  that  a  corporation 
can  make  no  contracts,  and  do  no  acts,  either 
within  or  without  the  state  which  creates  it, 
except  such  as  are  authorized  by  its  charter : 
and  those  acts  must  also  be  done  by  such 
officers  or  agents,  and  in  such  manner,  as  the 
charter  authorizes.  And  if  the  law  creating 
a  corporation  does  not,  by  the  true  construc- 
tion of  the  words  used  in  the  charter,  give  it 
the  right  to  exercise  its  powers  beyond  the 
limits  of  the  state,  all  contracts  made  by  it 
in  other  states  would  be  void Id, 

6.  It  is  very  true,  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of 
the  sovereignty  by  which  it  is  created ;  it 
exists  only  in  contemplation  of  law  and  by 
force  of  the  law  ;  and  where  that  law  ceases 
to  operate,  and  is  no  longer  obligatoiy,  the 
corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot 
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nugrate  to  another  Bovereigntj;  but,  al- 
though it  must  live  and  have  its  being  in 
that  state  only,  yet  it  does  not  by  any  means 
follow,  thai  its  existence  ih'^re  will  not  be 
recognised  in  other  places  ;  end  its  residence 
in  one  state  creates  no  insuperable  objection 
to  its  power  of  contracting  in  another.  It  is, 
indeed,  a  mere  artificial  being,  invisible  and 
intangible ;  yet  it  is  a  person,  for  certain 
purposes,  in  contemplation  of  law  ;  and  has 
been  recognised  as  such  by  the  decisions  of 
this  court.  It  is  sufficient,  that  its  existence 
aa  an  artificial  person,  in  the  state  of  its 
creation,  is  acknowledged  and  recognised  by 
the  law  of  the  nation  where  the  dealing  takes 
place  ;  and  that  it  is  permitted,  by  the  laws 
of  (hat  place,  to  exercise  there  the  powers 
with  which  it  is  endowed Id, 

7.  It  is  well  settled,  that  by  the  law  of  comity 
among  nations,  a  corporation  created  by  one 
sovereignty  is  permitted  to  make  centracts 
in  another,  and  to  sue  in  its  courts:  and  that 
the  same  law  of  comity  prevails  among  the 
several  sovcruignties  of  this  Union.  The 
public,  and  well-known  and  long-continued 
usages  of  trade  ;  ihe  general  acquiescence  of 
the  states ;  the  particular  legislation  of  some 
of  them,  as  well  as  the  legislation  of  con- 
gress, all  concur  in  proving  the  truth  of  this 
proposition Id, 

8  Franchises  are  speciul  privileges,  conferred 
by  govenmient  upon  individuals,  and  which 
do  not  belong  to  the  citizens  of  the  country 
generally,  of  common  right ;  it  is  essential  to 
the  character  of  a  franchise,  that  it  should  be 
a  grant  from  the  sovereign  authority ,  and  in 
this  country,  no  franchise  can  be  held,  which 
is  not  derived  from  a  law  of  the  state. . .  Id. 

9.  The  court  can  perceive  no  sufficient  reason 
for  excluding  from  the  protection  of  tbe  law, 
the  contracts  of  foreign  corporations,  when 
they  are  not  contrary  to  the  known  policy  of 
the  state,  or  injurious  to  its  interests  ;  it  is 
nothing  more  than  the  admission  of  the 
existence  of  an  artificial  person,  created  by 
the  law  of  another  state,  and  clothed  with 
the  power  of  making  certam  contracts  ;  it  is 
but  the  usual  comity  of  recognising  the  law 
of  another  state Id, 

10.  In  the  legislation  of  congress,  where  the 
states  and  the  people  of  the  several  states 
are  all  represented,  we  find  proof  of  the 
general  undersunding  in  the  United  States, 
that  by  the  law  of  comity  among  the  states, 
the  corporation  chartered  by  one,  were  per- 
mitted to  make  contracts  in  the  others. /dL 

COURTS. 

1.  The  presumption  is,  that  the  judgment  of 
ttie  circuit  court  is  proper,  and  it  lies  on  the 


pUintiff  in  error 'to  show    the    contrary. 
Bagn^l  v.  Broderick nS* 


DEBTOR  AND  CREDITOR. 

I.  A  bill  was  filed,  claiming  a  specific  perform- 
ance of  an  alleged  contract  to  convey  a  house 
and  lot  in  Georgetown,  for  the  benefit  of  the 
wife  of  the  complainant,  the  complainant 
having  expended  a  large  sum  of  money  in 
improving  the  property,  in  the  expectation 
that  it  would  be  conveyed  as  required  by  the 
bill ;  the  court,  not  considering  that  suffi- 
-cient  evidence  of  an  agreement  to  convey  the 
property  was  given,  ordered  that  the  same 
should  be  sold,  and  out  of  the  proceeds  that 
the  advances  made  by  the  complainant 
should  be  repaid ;  the  property  sold  for  a 
sum  far  less  than  the  amount  expended: 
Held^  that  the  balance  unpaid  after  the  sale, 
was  not  a  debt  due  by  the  estate  of  the  father 
of  the  wife  ;  and  could  not  be  claimed  of  his 
representatives.     King  y,  Thompson,. ^\2% 


DEVISE. 

1.  The  testator  devised  to  his  wife  one-third  of 
his  personal  esute  for  ever,  for  her  own 
proper  use  and  benefit,  and  also  one-third  of 
all  his  real  estate,  during  her  lifetime,  and  in 
the  event  of  her  death,  all  the  right  in  real 
property  bequeathed  to  her,  should  be,  and 
by  the  will  was,  declared  to  be  vested  in  his 
infant  son ;  the  testator  then  proceeded  to 
devise  sundry  lots  and  houses  to  his  mother, 
his  sisters,  his  brothers,  separately,  and  his 
son ;  these  were  given  to  the  respective  de- 
visees, **as  their  property  for  ever  ;**  he  then 
devised  the  balance  of  bis  real  estate  to  his 
infant  son  "  for  ever,"  believed  to  be  certain 
lots  specified  in  the  will:  //«/</,  that  the  wife 
took,  under  the  will,  one-third  of  all  the  real 
estate  of  the  testator,  during  her  life,  and 
that  his  son  took  a  fee-simple  in  one-third  of 
the  property  given  to  the  brothers  and  sisters 
of  the  testator,  subject  to  the  devise  to  his 
mother,  and  a  fee-simple  in  all  the  real  es- 
tate, specifically  devised  to  him,  subject  to 
the  devise  of  one- third  to  his  mother,  during 
her  life.     Walker  v.  Parker •166 

2.  The  devisee  of  one  of  the  lots  devised  to  him 
for  ever,  which  the  court  held  was  subject 
to  the  right  to  one-third  in  the  wife  of  the 
devisor,  and  one- third  after  her  decease,  in 
fee,  to  the  son  of  the  devisor,  cannot,  by  a 
proceeding  in  chancery,  compel  a  sale  of 
the  property  devised,  or  a  partition ;  unless  the 
court  are  satisfied  it  would  be  for  the  bene- 
fit of  the  infant  son  to  make  such  sale^  and 

533 


«1R 


INDEX. 


with  the  consent  of  all  the  other  partiee  in- 
terested in  the  property Id, 

DISTRICT  OF  COLUMBIA. 

1.  The  proceedings  of  the  courts  of  the  state  of 
Maryland,  and  the  laws  of  that  state  prior  to 
the  passing  of  laws  by  congress  providing 
for  the  government  of  the  district  of  Colum- 
bia, were  in  full  forcT  and  operation  in  that 
part  of  the  district  ceded  by  the  state  of 
Maryland,  until  congress  had  legislated  for 
the  government  of  the  district  of  Columbia ; 
and  a  decree  of  the  court  of  chancery  of 
Maryland,  affecting  property  in  the  district 
of  Columbia,  in  a  cause  entertained  in  that 
coQit,  operated  in  the  district  until  congress 
took  upon  itseif  the  government  of  the  dis- 
trict.   Van  NesJt  v.  Bank  of  United  States.  •  1 7 

2.  The  state  of  Maryland  and  the  United 
States  both  intended,  that  suits  pending  in 
the  courts  of  Maryland  should  be  proceeded 
in,  until  the  rights  of  the  parties  should  be 
definitely  decided  ;  and  that  the  judgments 
and  decrees  there  made,  should  be  as  valid 
and  conclusive  as  if  the  sovereignty  had  not 
been  transferred Id. 

8.  Congress,  by  the  ISth  section  of  the  act  of 
February  27th,  1801,  placed  judgments  and 
decrees  thereafter  to  be  obtained  in  the  state 
courts  of  the  state  of  which  the  district  of 
Columbia  had  foimed  a  part,  on  the  same 
footing  with  judgments  and  decrees  rendered 
before  the  cession Id. 

4.  If  a  guardian  appointed  by  a  court  of  the 
state  of  Maryland,  in  a  cause  instituted 
after  congress  had  legislated  for  the  dis- 
trict of  Columbia,  had  been  ordered,  by 
a  decree  of  the  court,  to  make  a  deed  of 
lands  within  the  district,  and  had  died,  or 
had  refused  to  make  the  conveyance  as 
ordered,  the  court  of  the  district  would,  on 
application,  have  been  bound  to  appoint 
another  pei-son  to  execute  the  deed ;  and 
would  not  have  been  authorized  to  open 
again  and  re-examine  the  questions  which 
had  been  decided  in  the  Maryland  court.  .Id, 

DUTIES. 

1.  Stockings  and  half-stockings,  made  entirely 
of  silk,  imported  from  Liverpool,  in  October 
1888,  were  exempted  from  the  payment  of 
duty,  by  the  act  of  congress  passed  March 
2d,  1833,  entitled  "an  act  to  modify  the  act 
of  the  14  th  July  1832,  and  all  other  acts 
imposing  duties  on  imports.**  Hardy  v. 
Ifoyt *292 

2.  The  importers  of  goods,  in  virtue  of  the 
importation  thereof,  become  personally  in- 
debteJ  to  the  United  Sutes  for  the  duties 
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thereon ;  the  remedy  of  the  United  Statet 
for  the  duties  is  not  exclusiTely  coufined  to 
the  lien  on  the  goods,  and  the  secunty  of  the 
bond  given  for  the  duties ;  the  duties  due 
upon  all  goods  imported  constitute  a  personal 
debt  due  to  the  United  States  from  the  im- 
porter; independently  of  any  lien  on  the 
goods,  and  of  any  bond  given  for  the  duties ; 
the  consignee  of  goods  imported  is,  for  this 
purpose,  treated  as  the  owner  and  importer. 
Meredith  ▼.  United  Statee «486 

8.  The  right  of  the  government  to  the  duties 
accrues,  in  the  fiscal  sense  of  the  term, 
when  the  goods  have  arrived  at  the  port 
of  entry;  the  debt  for  the  dnties  is  then 
due,  although  it  may  be  payable  afterwarde, 
according  to  the  regulations  of  acta  of  con- 
gress   Id, 

4.  The  debt  due  to  the  United  Sutes  for  datiea 
on  imported  merchandise,  is  not  extinffuished 
by  the  giving  of  bonds,  with  surety,  for  the 
same.  The  revenue  collection  act  of  1799, 
ch.  128,  requires,  that  the  collector  shouhi 
take  the  bonds  for  the  duties  from  all  the 
persons  who  are  the  importers ;  whether  they 
be  partners  or  part-owners Id, 

6.  The  government  of  the  United  States  have  a 
right  to  retain  money  in  their  hands,  belong- 
ing to  a  surety  in  a  kond  given  for  daties 
which  are  unpaid,  unnl  a  suit  shall  be 
terminated  for  the  recovery  of  the  amount 
of  the  duties  on  the  goods  due  by  the 
importers ;  the  government  is  not  obliged 
to  appropriate  the  money  of  the  surety  to 
the  satisfaction  of  the  bond,  but  may  bold 
it  as  a  security,  until  the  suit  is  deter- 
mined   Id, 

EJECTMENT. 

1 .  In  an  action  of  ejectment,  the  day  of  the 
ouster  need  not  be  alleged ;  it  is  sufficient, 
if  it  be  laid  after  the  demise.  Woodward  v. 
Brown •! 

2.  The  specific  date  under  a  videlieet  is  not 
necessary,  in  a  declaration  of  ejectment,  and 
may  be  rejected  as  surplusage;  if  it  suffi- 
ciently appear  on  the  face  of  the  declaration 
that  the  ouster  was  after  the  entry  under  the 
several  demises Id, 

3.  The  rule  is  well  established,  that  when  the 
right  of  entry  is  by  ouster  of  the  title  of 
the  wife,  the  demise  may  be  laid  in  the  name 
of  the  nusband,  or  in  the  names  of  the  hus- 
band and  wife Id, 

4.  In  a  declaration  in  ejectment,  various  demises 
were  laid,  and  the  verdict  of  this  jury,  and 
the  judgment  of  the  circuit  court,  were  en- 
tered on  one  of  the  demises  only;  it  was 
contended,  that  the  court  ought  not  to  have 
entered  a  judgment  on  the  issue  found  for 
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the  plaintiff,  but  should  have  awarded  a 
venire  tie  ttovo ;  and  that  this  irregularity 
might  be  taken  advantage  of  upon  a  writ  of 
error :  Held^  that  if  this  objection  had  been 
made  in  the  circuit  court,  on  a  motion  in 
arrest  of  judgment,  the  plaintiff  would  have 
been  permitted  to  strilce  out  all  the  demises 
i  J  the  declaration,  but  that  on  which  the  ver- 
dict was  given.  The  omission  to  strilce  out 
tliese  demises  was  only,  therefore,  an  omission 
ot  form  ;  and  the  act  of  congress  of  1789,  ch. 
g  82,  expressly  provides,  that  no  judgment 
shall  be  reversed  for  any  defect  or  want  of 
form ;  but  that  the  courts  of  the  United 
States  shall  proceed  and  give  judgment,  ac- 
cording ns  the  right  of  the  cause  and  matter 
in  law  shall  appear  to  them,  without  regard- 
ing any  imperfections,  defects  or  want  of 
form  in  the  judgment  or  course  of  proceed- 
ing, except  that  specially  demurred  to.  Van 
Hen  V.  Bankof  United  iSUUet, ♦I? 

ENTRIES  OF  LAND. 

1.  The  practice  of  giving  in  evidence  a  special 
entry,  in  aid  of  a  patent,  and  dating  the  legal 
title  from  the  date  of  the  entry,  is  familiar  in 
some  of  the  states,  and  esp^^cially  in  Tennes- 
see; yet  the  entry  can  only  come  in  aid  of 
the  legal  title,  and  is  no  evidence  of  such 
title,  standing  alone,  when  opposed  to  a 
patent  for  the  same  land.  Bagndl  v.  Brod- 
erick MSB 

EQUITY   OF  REDEMPTION. 

1.  The  equity  of  redemption  of  a  mortgagor  of 
land,  in  that  part  of  the  district  of  Columbia, 
ceded  by  the  state  of  Maryland  to  the  United 
States,  cannot  be  taken  in  execution  under  a 
Jieri  faHa».  At  the  time  of  the  cession,  the 
rule  of  the  common  law  was  the  law  of  Mary- 
land.   Van  New  v.  HyaU 294 

EVIDENCE. 

1.  The  plaintiff  in  error  had,  by  an  agreement 
in  writing,  hired  a  steamboat  to  be  put  ^^  on 
the  route  *^  from  Washington,  in  the  district 
of  Columbia,  to  Potomac  creek,  until  another 
steamboat,  then  building,  should  be  prepared, 
and  be  put  "  on  the  route."  The  plaintiff  in 
error  was  the  contractor  for  carrying  the 
mail  of  the  United  States,  which  was  carried 
in  a  steaml>oat  to  Potomac  creek  ;  except  in 
winter,  when  the  navigation  of  the  river  Po- 
tomac was  interrupted  by  ice,  when  the  mail 
was  carried  by  land ;  the  steamboat  so  hired 
was  employed  in  carrying  the  mail.  The  ice 
prevented  the  use  of  the  steamboat ;  and  the 
owners  claimed,  under  the  contract,  the  hire 


of  the  boat,  during  the  time  her  emplojiiieQt 
was  thus  interrupted  ;  the  circuit  court  re- 
fused to  allow  parol  evidence  to  be  given  to 
show  the  purpose  for  which  the  steamboat 
was  employed,  and  to  explain  the  meaning  of 
the  terms  used  in  the  contract,  and  of  other 
matters  conducing  to  show  the  meaning  of 
the  contract.  The  court  held  that  the  evi- 
dence  was  admissible.  Bradley  y.  St^am- 
Packet  Company •S* 

2.  Extrinsic  evidence  is  not  admissible  to  ex- 
'plain  a  patent  ambiguity,  that  is,  one  appar- 
ent on  the  face  of  the  instrument ;  but  it  is 
admissible  to  explain  a  latent  ambiguity, 
that  is,  one  not  apparent  on  the  face  of  the 
instument,  but  one  arising  from  extrinsic 
evidence ;  that  is  but  to  remove  the  ambi- 
guity by  the  same  kind  of  evidenoe  as  that 
by  which  it  is  created Id. 

3.  Extrinsic  parol  evidence  is  admissible,  to  give 
effect  to  a  written  instrument,  by  applying  it 
to  its  proper  subject-matter,  by  proving  the 
circumstances  under  which  it  was  made, 
whenever,  without  the  aid  of  such  evidenoe, 
the  application  could  not  be  made  in  the  par 
ticular  case Id, 

4.  The  defendant  was  indicted  for  receiving  a 
treasury  note,  stolen  from  the  mail  of  the 
United  States  ;  the  indictment,  in  one  of  the 
counts,  de8crit>ed  one  of  the  treasury  notes 
as  bearing  interest  annually  of  one  per  cent- 
um ;  a  treasury  note  was  offered  in  evidence, 
bearing  interest  at  one  M.  per  centum ;  and 
parol  evidence  was  offered,  to  show  that 
treasury  notes,  such  as  the  one  offered  in 
evidence,  were  received  by  the  officers  of  the 
government  as  bearing  interest  of  one  mill 
per  centum  per  annum,  not  one  per  centum 
per  annum.  The  court  held  that  treasury 
notes  issued  by  the  authority  of  the  act  of 
congress  passed  on  the  12th  of  October  18S8, 
were  promissory  notes  within  the  meaning 
of  the  act  of  congress  of  8d  March  1826. 
United  States  v.  Hardyman ♦176 

5.  The  letter  M,  which  appeared  on  the  face  of 
the  note  offered  in  evidence,  was  a  material 
part  of  the  description  of  the  note Jd, 

6.  It  would  be  proper  to  receive  parol  evidenoe, 
for  the  purpose  of  explaining  the  meaning 
of  the  letter  M,  and  proving  the  practice  and 
usage  of  the  treasury  department  and  officen 
of  the  government  and  others,  lawful  re- 
ceivers of  similar  treasury  notee ;  in  order 
to  show  thereby  the  meaning  intended  to  be 
attached,  and  actually  attached,  to  the  letter 
M,  by  the  treasury  department  and  others ; 
and  that  by  such  meaning  the  said  treasury 
note  bears  one  mill  per  centum  interest,  and 
not  one  per  centum  interest Id, 

7.  Certain  German  documents  weie  offered  in 
evidenoe    by  the  plaintiff,  in  the  dlttrSol 
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court  of  LoQisiaDAy  for  the  purpose  of  using 
such  parts  of  them  as  contained  depositions 
which  related  to  the  pedigree  of  the  plaintiff, 
which  were  overruled  by  the  district  court, 
on  the  ground  that  they  were  not  duly  au- 
thenticated. In  the  case  of  Church  v.  Hub- 
hart,  2  Cranch  187,  this  court  held,  that  a 
certificate  of  a  consul,  under  his  consular 
seal,  is  not  a  sufficient  authentication  of  a 
foreign  law,  to  make  it  evidence ;  it  not  being 
one  of  his  consular  functions  to  grant  such 
certificates ;  and  also,  that  the  proceedings 
of  a  foreign  court,  under  the  seal  of  a  person 
who  styles  himself  the  secretary  of  foreign 
affairs  in  Portugal,  is  not  evidence.  On  the 
principles  of  this  case,  the  circuit  court  very 
properly  rejected  the  depositions  offered ; 
the  certificate  and  seal  of  the  minister  resi- 
dent for  Great  Britain,  in  Hanover,  is  not  a 
proper  authentication  of  the  proceedings  of 
a  foreign  court,  or  of  the  proceedings  of  an 
officer  authorized  to  take  depositions.  It  is 
not  connected  in  any  way  with  the  functions 
of  the  minister ;  hid  certificate  and  seal  could 
only  authenticate  those  acts  which  are  Ap- 
propriate to  his  office.   Stein  v.  Boumian*209 

8.  The  only  mode  in  which  depositions  can  be 
taken  in  a  foreign  country,  is  under  a  com- 
mission  Id. 

9.  No  rule  is  better  established  than  that  a 
party  cannot  be  a  witness  in  his  own  case./(/. 

10.  The  objection  to  the  competency  of  a  party 
to  a  suit  as  a  witness,  does  not  arise  so  much 
from  the  small  pecuniary  liability  to  the  pay- 
ment of  the  costs,  as  from  that  strong  bias 
which  every  party  to  a  suit  must  naturally 
feel ;  and  this  influence  is  not  the  less 
dangerous,  if  the  party  be  unconscious  of 
its  existence.  Every  individual  who  prose- 
cutes or  defends  a  suit,  is,  in  the  nature  of 
things,  disposed  to  view  most  favorably  his 
own  side  of  the  controversy,  and  with  no 
small  prejudice,  the  side  of  his  adversary. 
To  admit  a  party  on  the  record,  under  any 
circumstances,  to  be  sworn  as  a  witness  in 
chief,  would  be  attended  with  great  danger  ; 
it  would  lead  to  perjuries,  and  the  most  in- 
jurious consequences,  in  the  administration 
of  justice Jd. 

11.  From  necessity,  in  cases  of  pedigree,  hear- 
say evidence  is  admissible  ;  but  this  rule  is 
limited  to  the  members  of  the  family,  who 
may  be  supposed  to  have  known  the  rela- 
tionship which  existed  in  the  different 
branches  ;  the  declaration  of  these  individ- 
uals, they  being  dead,  may  be  given  in  evi- 
dence to  prove  pedigree.  And  so  is  reputa- 
tion, which  is  the  hearsay  of  those  who  may 
be  supposed  to  have  known  the  fact,  handed 
down  from  one  to  another,  evidence.  As 
evidence  of  this  description  must  vary  with 
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the  circumstances  of  each  case,  St  if  difficult* 
if  not  impracticable,  to  deduce  from  the 
books  any  precise  and  definite  rule  on  the 
subject Id. 

12.  It  IS  not  every  statement  or  tradition  in  a 
family  that  can  be  admitted  as  evidence ,  the 
tradition  must  be  from  persons  having  sncb 
a  connection  with  the  party  to  whom  it  re> 
lates,  that  it  is  natural  and  likely,  from  their 
domestic  habits  and  connections,  they  are 
speaking  the  truth,  and  that  they  could  not 
be  mistaken Jd. 

13.  The  declarations  offered  as  evidence  were 
made  subsequent  to  the  commencement  of 
the  controversy,  and,  in  ifact,  after  the  salt 
was  commenced.  It  would  be  extremely 
dangerous  to  receive  hearsay  declaratioiis  in 
evidence  respecting  any  matter,  after  the 
controversy  has  commenced ;  this  would 
enable  a  party,  by  ingenious  contrivances,  to 
manufacture  evidence  to  sustain  .his  cause ; 
it  is,  therefore,  essential,  when  declarations 
are  offered  as  evidence,  that  they  should  tiave 
been  made  before  the  controversy  originated  ; 
and  at  a  time  and  under  circumstances  when 
the  person  making  them  could  have  no  mo- 
tive to  misrepresent  the  facts Id. 

14.  It  is  a  general  rule,  that  neither  hus- 
band nor  wife  can  be  a  witness  for  or  against 
the  other.  This  rule  is  subject  to  some  ex- 
ceptions, as  when  the  husband  commits  an 
offence  against  the  person  of  his  wife.  ...Id, 

16.  The  husband  and  wife  may  be  called  as 
witnesses  in  the  same  case ;  and  if,  in  their 
statement  of  facts,  they  should  contradict 
each  other,  that  would  not  destroy  the  com- 
petency of  either ;  it  would  not  follow  from 
such  contradiction,  that  either  was  guilty  of 
perjury  ;  in  some  cases,  the  wife  may  be  a 
witness,  under  peculiar  circumstances,  where 
the  husband  may  be  interested  in  the  ques- 
tion, and,  to  some  extent,  in  the  event  of  the 
cause Id. 

16.  The  wife  cannot  be  a  witness  to  criminate 
her  husband,  or  to  state  that  which  she  has 
learned  from  him  in  their  confidential  inter- 
course ;  the  rule  which  protects  the  domestic 
relations  from  exposure,  rests  upon  oonskl- 
erations  connected  with  the  peace  of  families ; 
and  it  is  considered,  that  this  principle  does 
not  afford  protection  to  the  husband  and 
wife,  while  they  are  at  liberty  to  invoke  it  or 
not,  at  their  discretion,  when  the  question  is 
propounded;  but  it  renders  them  incom- 
petent to  disclose  facts  in  evidence,  in  viola- 
tion of  the  rule.  The  husband  being  dead, 
does  not  weaken  the  principle;  it  would 
seem  rather  to  increase  than  lessen  the  force 
of  the  rule Id. 

17.  To  sustain  a  claim  to  the  admission  of  the 
deposition  of  a  witness  in  evidence,  the  aA- 
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dftvit  of  a  person  who  represented  himself 
to  be  the  agent  of  the  plaintiff,  stated,  that 
the  witness  had  left  Louisians,  before  the 
commencement  of  the  suit,  and- seconded  the 
Mississippi,  with  the  intention  of  going  to 
Ohio ;  and  thst  since  then,  the  person  who 
made  the  affidavit  had  not  heard  from  him, 
although  he  had  made  inquiries.  This  does 
not  amount  to  that  degree  of  diligence  which 
the  law  requires  to  introduce  secondary  evi- 
dence.  Id, 

18.  The  defendsnt  in  an  sction  in  the  circuit 
court,  had,  with  others,  received  the  pro- 
ceeds of  a  joint  snd  several  promissory  note 
discounted  for  them  at  the  Bank  of  the 
Metropolis,  and  this  note  was  afterwards 
renewed  by  their  attorney,  under  a  power  of 
attorney  authorizing  him  to  give  a  joint  note ; 
but  he  gave  a  joint  and  several  note,  the 
proceeds  of  which  the  attorney  received,  and 
appropriated  to  pay  the  note  already  dis- 
counted at  the  bank;  the  interest  of  the 
sum  borrowed  was  paid  out  of  the  money 
of  the  parties  to  the  note :  Held^  that  al- 
though the  power  of  attorney  may  not  have 
been  executed  in  exact  conformity  to  its 
terms;  and  may  not  have  authorized  the 
giving  of  a  joint  and  several  note  (a  ques- 
tion the  court  did  not  decide),  yet  the  re- 
ceipt of  the  proceeds  of  the  note  by  the 
attorney,  and  the  appropriation  thereof  to 
the  payment  of  the  former  note,  were  suffi- 
cient evidence  to  sustain  the  money  counts 
in  the  declaration.  Moore  v.  Bank  of  the 
MetropolU *302 

19.  When  an  exception  is  taken,  on  a  trial,  to 
evidence,  after  it  has  been  given  without 
objection,  to  the  whole  matter  stated  in  the 
exception,  if  any  part  of  it  was  admissible, 
the  objection  may  be  properly  overruled.  It 
is  the  duty  of  a  party  taking  exceptions 
to  evidence,  to  point  out  the  part  excepted  to, 
where  the  evidence  consists  of  a  number 
of  particulars,  so  that  the  attention  of  the 
court  may  be  drawn  to  the  particular  objec- 
tion   Id, 

20.  Where  a  deed  of  trust  was  made  to  secure 
the  payment  of  certain  promissory  notes,  in 
an  action  upon  the  deed,  the  notes  may  be 
read  in  evidence  to  prove  the  amount  of  the 
debt  intended  to  be  secured  by  the  deed, 
without  the  notes  having  been  assigned  by 
UM  payees  to  the  plaintiffs,  the  trustees  in 
thedeed.     WUcozy.Hunt »878 

SI.  The  general  rule  is,  that  the  allegations  in 
the  answer  or  plea,  in  an  action,  and  the 
proof,  must  agree;  where  there  are  no 
averments  in  a  plea,  to  authorize  the  proof 
offered  by  a  defendant,  it  is  properly  re- 
jected by  the  court Id, 

SS.   In  Louisiana,  when  a  contract|  having 


subscribing  witnesses  to  it,  is  proved  to  have 
been  made  out  of  the  state,  the  state  couru 
presume  the  witnesses  reside  at  the  place 
where  the  contract  was  made,  and  are  not 
subject  to  process  issued  out  of  those  courts ; 
they  therefore  allow  secondary  evidence  to 
prove  the  contract.  This  being  the  settled 
doctrine  of  the  supreme  court  of  Louisiana, 
the  district  court  of  the  eastern  district  of 
Louisiana  properly  admitted  evidence  of  the 
handwriting  of  the  witnesses  to  a  deed  of 
trust  which  had  been  executed  out  of  Louis- 
iana, to  go  to  the  jury Id, 

EXECUTION. 

1.  The  principle  of  the  common  law  undoubt- 
edly is,  that  no  property  but  that  in  which 
the  debtor  has  a  legal  title  is  liable  to  be 
taken  in  execution ;  and  accordingly,  it  is 
well  settled  in  the  English  courts,  that  an 
equitable  interest  is  not  liable  to  execution. 
In  the  United  States,  different  views  have 
been  taken  of  this  question  in  the  courts  of 
the  several  states.  Except  as  against  the 
mortgagee,  the  mortgagor  is  regarded  as  the 
real  owner  of  the  property  mortgaged  ;  and 
this  rule  has  very  extensively  prevailed  in 
the  states  of  the  United  States,  that  an 
equity  of  redemption  is  vendible,  as  real 
property,  on  an  execution ;  and  that  it  is 
also  chargeable  with  the  dower  of  the  wife 
of  the  mortgagor.      Van  Neu  v.  HyaU,*2,^A 

2.  The  equity  of  redemption  of  a  mortgagor  of 
laud  in  that  part  of  the  district  of  Columbia, 
ceded  by  the  state  of  Maryland  to  the  United 
States,  cannot  be  taken  in  execution  under  a 
fieri  faeioB.  At  the  time  of  the  cession  to 
the  United  States,  the  rule  of  the  common 
law  was  the  law  of  Maryland Id, 

8.  A  chjoM  in  action  is  not  liable  to  be  levied 
on  by  Afi€ri/€icUu Id, 

FLORIDA  LAND  TITLES. 

1.  A  grant  by  Governor  Coppinger,  of  14,600 
acres  of  land,  in  East  Florida,  part  of  80,000 
acres,  granted  in  consideration  of  services 
to  the  crown  of  Spain,  and  the  officers  of 
Spain,  which  had  been  surveyed  by  the  ap- 
pointed officer,  confirmed.  United  Stai.v  v. 
Levy •81 

2.  The  court  refused  to  allow  a  survey  of  land 
to  be  made,  to  make  up  for  a  deficiency  in 
the  survey  of  14,500  acres,  in  consequence 
of  part  of  the  land  included  therein  being 
covered  with  water,  and  being  marshes. 
Even  if  a  survey  had  not  been  made  under 
the  concession,  it  would  not  be  competent 
for  the  superior  court  of  East  Florida,  or  for 
the  supreme  court,  to  designate  a  new  loca- 
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Ikm,  Tarying  from  the  original  conoesaion, 
aa  any  anch  variation  would  be  equivalent  to 
a  new  grant I<L 

S.  ▲  conoesaion  was  made  by  the  governor  of 
Florida,  before  Florida  was  ceded  to  the 
United  States,  on  condition,  that  the  grantee 
ahonld  erect  a  water  saw-mill:  "and  with 
the  precise  condition,  that  until  he  executes 
the  said  machinery,  the  grant  to  be  consider- 
td  void  and  without  effect  until  that  event 
takes  place."  The  mill  was  never  erected 
and  no  sufficient  reason  shown  for  its  non- 
erection.  The  court  held,  that  the  conces- 
sion gave  no  title  to  the  land.  United 
6tmU9  Y,  Drunwiond *84 

4.  A  grant  of  land  in  East  Florida,  by  the 
Spanish  governor,  on  the  condition  that  a 
water  saw-mill  should  be  erected  on  the  land, 
declared  void  ;  the  condition  of  the  grant  not 
having  been  performed  according  to  the  terms, 
of  the  grant.     United  States  v.  Burgevin,*Sb 

ft.  A  concession  by  the  governor  of  East 
Florida  made  before  the  Florida  treaty,  in 
consideration  of  services,  confirmed.  United 
StateM  V.  Heire  of  Arredondo *88 

6  A  concession  of  88,000  acres  of  land  was 
made  in  1817,  by  the  governor  of  East 
Florida,  to  F.  M.  Arredondo,  in  consideration 
of  services  to  the  crown  of  Spain  ;  the  peti- 
tion to  the  governor,  asking  for  the  grant, 
described  the  situation  of  the  land;  and 
asked,  as  the  survey  could  not  be  made,  for 
want  of  surveyors,  and  the  surveyor  appoint- 
ed by  the  government,  having  other  occupa- 
tions, could  not  attend,  that  th :  issuing  of 
the  title  should  be  suspended,  until  the  plat 
of  the  land  could  be  obtained ;  but  that,  in 
the  meantime,  the  decree  of  the  governor 
on  the  petition  should  serve  the  petitioner 
aa  the  title;  to  this  application,  the  assent 
of  the  governor  was  given,  by  a  decree 
ordering  a  concession  in  conformity  with  the 
petition.  No  survey  was  made  under  the 
concession,  while  Florida  remained  under  the 
dominion  of  Spain ;  nor  at  any  time  after 
the  cession  of  the  territory  to  the  United 
States.  The  court  held,  that  want  of  a  sur- 
▼ey  does  not  interfere  with  the  title  of  a 
grantee ;  the  land  granted  must  be  taken,  as 
near  as  may  be,  to  the  place  described  in  the 
petition,  and  cannot  be  taken  elsewhere; 
and  if  it  cannot  be  found  there,  the  grantee 
has  no  claim  to  an  equivalent :  if  it  be  found 
to  interfere  with  previous  grants  to  third 
persons,  the  concession  will  be  lessened  in 
quantity  according  to  the  extent  of  the  rights 
of  third  persons ;  and  an  equivalent  for  such 
diminution  cannot  be  surveyed  elsewhere. 
Uniied  StaU§  v.  Heire  of  F.  M.  Arre- 
dtmdo •188 

V.  The  acts  of  congress  for  ascertaining  claims 
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and  titles  to  lands  In  Florida,  whilat  thcj 
recognise  patents,  grants,  concessions  or 
orders  of  survey,  as  evidence  of  title,  when 
lawfully  made  ;  do  not  permit,  in  case  of  a 
deficiency  in  the  quantity,  from  any  cause 
whatever,  the  survey  to  be  extended  on  other 
land Id, 

FORECLOSURE  OF  A  MORTGAGE. 

1.  A  decree  of  foreclosure  of  a  mortgage,  and 
sale,  are  to  be  considered  as  the  final  decree, 
in  Uie  sense  of  a  court  of  equity ;  the  pro- 
ceedings on  a  decree  are  a  mode  of  en  fore- 
ing  the  rights  of  the  creditor,  and  for  the 
benefit  of  the  debtor  ;  the  original  decree  of 
foreclosure  is  final  on  the  merits  of  the  contro- 
versy. If  a  sale  is  made  after  such  a  decree, 
the  defendant  not  having  appealed,  as  he 
had  a  right  to  do,  the  rights  of  the  pnrehaser 
would  not  be  overthrown  or  invalidated, 
even  by  a  reversal  of  the  decree.  WhiOnff  v. 
Bank  of  United  States *7 

2.  After  a  decree  of  foreclosure  of  a  mortgage 
and  a  sale,  and  the  death  of  the  defendant 
after  the  decree,  it  is  not  necessary  to  revive 
the  proceedings  against  the  heirs  of  the 
deceased  party,  before  a  sale  of  the  property 
can  be  made Jd. 

FOREIGN  ATTACHMENT. 

1.  An  attachment  conunenoed  and  oondocted 
to  a  conclusion,  before  the  institution  of  a 
suit  against  the  debtor  in  a  court  of  the 
United  States,  may  be  set  up  as  a  defence  to 
the  suit;  and  the  defendant  will  be  pro- 
tected pro  ianto  under  a  recovery  had  by 
virtue  of  the  attachment,  and  may  plead 
such  recovery  in  bar.  So  too,  an  attachment 
pending  in  a  state  court,  prior  to  the  com- 
mencement of  a  suit  in  the  court  of  the 
United  States,  may  be  pleaded  in  abatement 
The  attachment  of  the  debt,  in  such  case,  in 
the  hands  of  the  defendant,  will  fix  it 
there,  in  favor  of  the  attaching  creditors, 
and  the  defendant  cannot  afterwards  pay 
it  over  to  the  plaintiff.  The  attaching-cre- 
ditor  will,  in  such  a  case,  acquire  a  lien  on 
the  debt,  binding  on  the  defendant,  and  which 
the  courta  of  all  other  governments,  if  they 
recognise  such  proceedings  at  all,  will  not 
fail  to  regard.  The  rule  must  be  reciprocal ; 
and  when  the  suit  in  one  court  is  commenced 
prior  to  proceedings  under  attachment  in 
another  court,  such  proceedings  cannot  arrest 
the  suit     WaOoM  ▼.  MeOonneli »186 

FRAUD. 
1.  A  bill  was  filed  in  the  droiitt  eoort  of  tbt 
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■oathern  district  of  New  York,  praying  that 
a  oontnict  for  the  purchase  and  sale  of  a 
portion  of  a  tract  of  land,  In  Goochland 
county,  in  the  state  of  Virginia,  on  which 
there  was  a  gold  mine,  should  be  rescinded  ; 
the  purchaser  alleged  fraudulent  misrepre- 
sentations  as  to  the  gold  mine,  and  other 
arts  of  the  seller,  by  which  he  was  induced 
to  make  the  purchase.  The  court  affirmed 
the  decree  of  the  circuit  court •  of  the  south- 
em  district  of  New  York,  by  wtiich  the  con- 
tract was  ordered  to  be  rescinded.  Smith  v. 
Richards *26 

2.  It  is  an  ancient  and  well-established  prin- 
ciple, that  whenever  mpprexsio  veri^  or  Wff- 
gmtio  fcJai  occur,  and  more  especially  both 
together,  they  aiford  sufficient  ground  to  set 
aside  any  release  or  conveyance Id, 

8.  The  party  selling  property  must  be  presum 
ed  to  know  whether  the  representation  which 
be  makes  of  it  is  true  or  false ;  if  he  knows 
it  to  be  false,  that  is  fraud  of  the  most  pos- 
itive kind  ;  but  if  he  does  not  know  it,  then 
jt  can  only  be  from  gross  negligence;  and 
in  contemplation  of  a  court  of  equity,  repre- 
sentations founded  on  a  mistake  resulting 
from  such  negligence,  are  fraud.  The  pur- 
ohaser  confides  in  them,  upon  the  assump- 
tion that  the  owner  knows  his  own  property, 
and  truly  represents  It ;  and  it  is  immaterial 
to  the  purchaser,  whether  the  misrepresenta- 
tion proceeded  from  mistake  or  fraud ;  the 
injury  to  him  is  the  same,  whatever  may 
have  been  the  motives  of  the  seller.  The 
misrepresentations  of  the  seller  of  property, 
to  authorize  the  rescinding  of  a  contract  of 
sale  by  a  court  of  equity,  must  be'of  some- 
thing material,  constituting  sn  inducement 
or  motive  to  purchase ;  and  by  which  he  has 
been  misled  to  his  injury ;  it  must  be  in 
something  in  which  the  one  party  places  a 
known  trust  and  confidence  in  the  other.  Id, 

4.  Whenever  a  sale  Is  made  of  property  not 
present,  but  at  a  remote  distance,  which 
the  seller  knows  the  purchaser  has  not  seen, 
bnt  which  he  buvs  upon  the  representation 
of  the  seller,  relying  on  its  truth ;  then  the 
representation  in  eifect  amounts  to  a  war- 
ranty ;  at  least,  the  seller  is  bound  to  make 
good  the  representation Id, 

5.  A  liberal  construction  should  be  given  to 
the  clause  of  the  Virginia  statute,  for  the 
BQppreesion  of  fraud;  this  is  the  well- 
established  rule  in  the  construction  of  the 
statute  of  Elizabeth,  which  the  first  section 
of  the  Virginia  statute  substantially  adopts. 
Bankof  Untied  Statett  v.  Lee *107 

6.  If  A.  sells  or  conveys  his  land  or  slaves  to 
B.  and  then  produces  to  another  bis  previous 
paper  title,  and  obtains  credit  on  the 
goods  or  lands,  by  pledging  them  for  money 


loaned,  he  is  guilty  of  fraud ;  and  if  the 
true  owner  stands  by,  and  does  not  make 
his  title  known,  be  will  be  bound  to  make 
good  the  contract,  on  the  principle,  that  he 
who  holds  his  peace  when  he  ought  to  have 
spoken,  shall  not  be  heard  now  that  he 
should  be  silent ;  he  is  deemed,  in  equity,  a 
party  to  the  fraud Id, 

FREIGHT. 

1 .  The  freight  of  a  vessel  totally  lost  by  being 
run  on  shore  for  her  preservation  and  that 
of  the  crew  and  cargo,  ought  to  be  allowed 
to  the  owner  of  the  vessel,  as  the  subject  of 
general  average;  the  cargo  of  the  vessel 
being  saved  by  the  stranding.  Columbian 
Inguranee  Company  v.  AtJiby *381 

GENERAL  AVERAGE. 

1.  The  brig  Hope,  with  a  cargo,  bound  from 
Alexandria,  in  the  district  of  Columbia,  for 
Barbadoes,  insured  in  Alexandria,  was  assail- 
ed, while  standing  down  the  Chesapeake 
bay,  by  a  storm,  which  soon  after  blew  to 
almost  a  hurricane ;  the  vessel  was  steered 
towards  a  point  in  the  shore  for  safety,  and 
was  anchored  In  three  fathoms  water;  the 
sails  furled,  and  all  elforts  were  made,  by 
using  the  cables  and  anchors,  to  prevent  her 
going  on  shore ;  the  gale  Increased,  the  brig 
broke  adrift,  and  dragged  three  miles ;  the 
windlass  was  ripped  up,  the  chain  cable 
parted,  and  the  vessel  commenced  drifting 
again,  the  whole  scope  of  both  cables  being 
payed  out.  The  brig  then  brought  up,  below 
Craney  Island,  In  two  and  half  fathoms 
water ;  where  she  thumped  or  struck  on  the 
shoals  on  a  bank,  and  her  head  swinging 
round,  brought  her  broadside  to  the  sea ;  the 
master  finding  no  possible  means  of  saving 
the  vessel  and  cargo,  and  preserving  the  lives 
of  the  crew,  slipped  her  cables,  and  ran  her 
on  shore  for  the  safety  of  the  crew,  and  pres- 
ervation of  the  vessel  and  cargo ;  the  vessel 
was  run  far  up  on  a  bank ;  where,  after  the 
storm,  she  was  left  high  and  dry,  and  it  was 
found  impossible  to  get  her  off;  the  lives  of 
all  the  persons  were  saved  ;  the  whole  cargo, 
of  the  value  of  $6886,  insured  for  $4920, 
was  taken  out  safely,  and  the  vessel,  her 
tackle,  &C.,  were  sold  for  $266:  Hdd^  that 
the  insurers  of  the  cargo  were  liable  for  a 
a  general  average.  Columbian  Inturance 
Company  v.  AMy *831 

2.  The  question  of  contribution  cannot  depend 
upon  the  amount  of  the  damage  sustained  by 
the  sacrifice  of  the  property ;  for  that  would 
be  to  say,  that  if  a  man  lost  all  his  property 
for  the  common  benefit,  he  should  receive 
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nothing ;  but  if  he  lost  a  part  only,  he  should 
receive  full  compensation.  No  such  prin- 
ciple is  applied  to  the  case  of  goo<J8  sacrificed 
for  the  common  safety ;  why  then  should  it 
be  applied  to  the  total  loss  of  the  ship  for 
the  like  purpose  ?  It  is  the  deliverance  from 
an  immediate  impending  peril,  by  a  common 
sacrifice,  which  constitutes  the  essence  of 
the  claim  ;  it  is  the  safety  of  the  property, 
and  not  the  voyage,  which  constitutes  the 
foundation  of  general  average Id, 

8.  A  consultation  by  the  master  with  the 
officers  of  the  vessel,  before  running  her 
on  shore,  with  a  view  to  her  preservation, 
and  that  of  the  passengers  and  cargo,  may 
be  highly  proper,  in  cases  which  adroit  of 
delay  and  deliberation,  to  prevent  the  im- 
putation of  rashness  and  unnecessary  strand- 
ing by  the  master ;  but  if  the  propriety  and 
necessity  of  the  act  are  otherwise  sufficiently 
made  out,  no  objection  can  be  made  to  it.  Id. 

4.  The  freight  of  a  vessel,  totally  lost,  by  being 
run  on  shore  for  her  preservation  and  that 
of  the  crew  and  cargo,  ought  to  be  allowed 
to  the  owner  of  the  vessel,  as  the  subject  of 
general  average,  the  cargo  of  the  vessel 
having  been  saved  by  the  stranding Id. 

GOVERNMENT. 

1.  The  government  of  the  United  States  having 
insisted,  and  continuing  to  insist,  through 
its  regular  executive  authority,  that  the 
Falkland  islands  do  not  constitute  any  part 
of  the  dominions  within  the  sovereignty  of 
Buenos  Ayres,  and  that  the  seal  fishery  at 
those  islands  is  a  trade  free,  and  lawful  to 
the  citizens  of  the  United  States,  and  beyond 
the  competency  of  the  Buenos  Ayrean  govern- 
ment to  regulate,  prohibit  or  punish;  it  is 
not  competent  for  a  circuit  court  of  the 
United  States  to  inquire  into,  and  ascertain 
by  other  evidence,  the  title  of  the  govern- 
ment of  Buenos  Ayres  to  the  sovereignty  of 
the  Falkland  islands.  WiUiamB  v.  Suffolk 
InMwranee  Company *41B 

2.  When  the  executive  branch  of  the  govern- 
ment which  is  charged  with  the  foreign  re- 
lations of  the  United  States,  in  its  corres- 
pondence with  a  foreign  nation,  asumes  a 
fact  in  regard  to  the  sovereignty  of  any 
island  or  country,  it  is  conclusive  on  the 
judicial  department Id. 

HUSBAND  AND  WIFE. 

1.  The  rule  is  well  established,  that  when  the 
right  of  entry  is  by  ouster  of  the  title  of  the 
wife,  the  demise  may  be  laid  in  the  name  of 
the  husband,  or  iu  the  names  of  the  husband 
and  wife.      Woodward  v.  Brown •! 
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2.  It  is  a  general  mle,  thai  neither  hoaband 
nor  wife  can  be  a  witness  for  or  against  each 
other.  This  rule  is  subject  to  some  excep- 
tions; as  when  the  husband  commits  an 
offence  against  the  person  of  his  wife.  Stein 
V.  Bowman "209 

8.  The  husband  and  wife  may  be  called  as  wit- 
nesses in  the  same  case ;  and  if,  in  their  state- 
ments of  facts,  they  should  contradict  each 
other,  that  would  not  destroy  the  competency 
of  either;  it  would  not  follow  from  such 
contradiction,  that  either  was  guilty  of  per- 
jury. In  some  cases,  the  wife  may  be  a  wit- 
ness, under  peculiar  circumstances,  when  the 
husband  may  be  interested  in  the  question, 
and,  to  some  extent,  in  the  event  of  the 
suit Id. 

4.  The  wife  cannot  be  a  witness  to  criminate 
her  husband,  or  to  state  that  which  she  has 
learned  from  him  in  their  confidential  inter- 
course ;  the  rule  which  protects  the  domestic 
relations  from  exposure,  rests  upon  consid- 
erations connected  with  the  peace  of  families ; 
and  it  is  considered,  that  thi.<«  principle  does 
not  afford  protection  to  the  husbaud  and 
wife,  which  they  are  at  liberty  to  invoke 
or  not,  at  their  discretion,  when  the  question 
is  propounded ;  but  it  renders  them  incom- 
petent to  disclose  facts  in  evidence,  in  viola- 
tion of  the  rule.  The  husband  being  dead 
does  not  weaken  the  principle  ;  it  would 
seem  rather  to  increase,  than  lessen  the 
force  of  the  rule Id. 

INDIAN  TITLE. 

1.  The  colonial  chartere,  a  great  portion  of  the 
individual  grants  by  the  proprietary  und 
royal  governments,  and  a  still  greater  portion 
by  the  states  of  the  Union,  after  the  revolu- 
tion, were  made  for  lands  within  the  Indian 
hunting-grounds.  North  Carolina  and  Vir- 
ginia, to  a  great  extent,  paid  their  offii'ore 
and  soldiers  of  the  revolutionary  war,  by 
such  grants;  and  extinguished  the  arreare 
due  the  army  by  similar  means ;  it  was  one 
of  the  great  resources  which  sustained  the 
war,  not  only  by  those,  but  by  other  states. 
The  ultimate  fee,  incumbered  with  the  right 
of  Indian  occupancy,  was  in  the  crown, 
previous  to  the  revolution ;  and  in  the  states 
of  the  Union  afterwards,  subject  to  grant. 
This  right  of  occupancy  was  protected  by 
the  political  power,  and  respected  by  the 
courts,  until  extinguished ;  when  the  patentee 
took  the  unincumbered  fee.  So  this  court 
and  the  state  courts  have  uniformly  held. 
Clarke  v.  Smith 'IdB 

INDICTMENT. 
1.  The  defendant  was  indicted  for  reoeivli^ 
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tnuarj  do(m  of  the  United  Statee,  stolen 
from  the  United  States*  mail;  the  indict- 
ment, in  one  of  the  counts,  described  one  of 
the  treasury  notes  as  bearing  interest  annu- 
allj  of  one  per  centum  ;  a  treasury  note  was 
offered  in  evidence,  bearing  interest  at  one 
M.  per  centum;  and  parol  evidence  was 
offered,  to  show  that  treasury  notes,  such  as 
the  one  offered  in  evidence,  were  received 
by  the  officers  of  the  government,  as  bearing 
interest  of  one  mill  per  centum  per  annum, 
not  one  per  centum  per  annum.  The  court 
held,  that  treasury  notes  issued  by  the 
authority  of  the  act  of  congress  passed  on 
the  12th  of  October  1838,  were  promissory 
notes  witliin  the  meaning  of  the  act  of  con- 
gress of  Sd  March  1826.     United  States  v, 

Hardyman *176 

%  When  a  note  is  given  payable  in  foreign 
coin,  the  value  of  each  coin  in  current  money 
must  be  averred ;  and  under  such  averment, 
evidence  of  the  value  may  be  received.  ,,ld. 

INSURANCE. 

1.  A  policy  of  insurance  on  a  vessel,  sailing 
under  a  register  which  has  been  obtained 
without  conforming  to  the  requisitions  of  the 
laws  of  the  United  States,  relative  to  the 
registry  and  enrolling  of  vessels  of  the  United 
States,  is  not  void :  and  an  action  may  be 
maintained  on  such  a  policy,  to  recover  a  loss 
sustained  by  the  assured.  The  policy  may 
not  have  been  designed  to  aid,  assist  or 
advance  any  unlawful  purpose;  it  was  a 
lawful  contract  in  itself,  and  only  remotely 
connected  with  the  use  of  the  certificate 
of  registry.  There  are  cases  in  which  a  con- 
tract may  be  valid,  nothwithstanding  it  is 
remotely  connected  with  an  independent 
illegal  transaction  ;  which,  however,  it  is  not 
designed  to  aid  or  promote.  Suppose,  a 
vessel  had  been  actually  forfeited,  for  some 
antecedent  illegal  act,  are  all  contracts  for 
her  future  employment  void ;  although  there 
is  no  illegal  object  in  view,  and  the  forfeiture 
may  never  be  enforced  ?  Ocean  Jntnranee 
Company  v.  FoUeys *157 

S.  When  a  vessel,  insured  on  a  sealing  voyage, 
was  ordered  by  the  government  of  Buenos 
Ayres,  not  to  catch  seal  off  the  Fnlicland 
islands ;  and  having  continued  to  taice  seal 
there,  she  was  seized  and  condemned,  under 
the  authority  of  the  government  of  Buenos 
Ayres ;  the  government  of  the  United  States 
not  having  acknowledged,  but  having  denied 
the  right  of  Buenos  Ayres  to  the  Fallcland 
islands ;  the  insurers  were  held  liable  to  pay 
for  the  loss  of  the  vessel  and  cargo.  The 
master  in  refusing  to  obey  the  orders  to 
Isave  the  island  acted  under  a  belief  that  he 


was  bound  so  to  do  as  a  matter  of  dnty  to 
the  owners,  and  all  interested  in  the  voyage, 
and  in  vindication  of  the  right  claimed  by 
the  American  government ;  he  was  not  bound 
to  i^>andon  the  voyage,  under  a  threat  or 
warning  of  such  illegal  capture.  Williams  v. 
Suffolk  Inmranee  Company *415 

INTEREST. 

1.  The  correct  rule  as  to  interest  is,  that  the 
creditor  shall  calculate  interest  whenever  a 
payment  is  made :  to  this  extent,  the  pay- 
ment is  first  to  be  applied ;  and  if  it  exceed 
the  interest  due,  the  balance  is  to  be  applied 
to  diminish  the  principal.  This  rule  is 
equally  applicable,  whether  the  debt  be  one 
which  expressly  draws  interest,  or  on  which 
interest  is  given  as  damages.  Story  v.  lAv 
ingsion *859 


INTERNATIONAL  OOMITT. 

1.  Courts  of  justice  have  always  expounded 
and  executed  contracts  made  in  a  foreign 
country  according  to  the  laws  of  the  place  in 
which  they  were  made;  provided  that  law 
was  not  repugnant  to  the  laws  or  policy  of 
their  own  country.  The  comity  thus  extend- 
ed to  other  nations,  is  no  impeachment  of 
sovereignty ;  it  is  the  voluntary  act  of  the 
nation  by  which  it  is  offered ;  and  is  inad- 
missible, when  contrary  to  its  policy  or  pre- 
judicial to  its  interests ;  but  it  contributes 
so  largely  to  promote  justice  between  in- 
dividuals, and  to  produce  a  friendly  inter- 
course between  the  sovereignties  to  which 
they  belong,  that  courts  of  justice  have 
continually  acted  upon  it,  as  a  part  of  the 
voluntary  law  of  nations.  Bank  of  Augunta 
V.  EarU •619 

2.  The  court  can  perceive  no  sufficient  reason 
for  excluding  from  the  protection  of  the 
law,  the  contracts  of  foreign  corporations, 
when  they  are  not  contrary  to  the  knon-n 
policy  of  the  state,  nor  injurious  to  its  inter- 
ests ;  it  is  nothing  more  than  the  Admission 
of  the  existence  of  an  artificial  person,  creat- 
ed by  the  kiw  of  another  state ;  and  clothed 
with  the  power  of  making  certain  contracts ; 
it  is  but  the  usual  comity  of  recognising  the 
law  of  another  state Id. 

8.  The  states  of  the  Union  are  sovereign  states ; 
and  the  history  of  the  past,  and  the  events 
which  are  daily  occurring,  furnish  the  strong- 
est evidence  that  they  have  adopted  towards 
each  other  the  laws  of  comity,  in  their  fullest 
extent Id, 

4.  In  the  legislation  of  congress,  where  the 
states  and  the  people  of  the  several  states 
are  all  renresented,  there  is  found  proof  of 
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the  general  nnderstaDding  in  the  United 
States,  that  by  the  law  of  comity  among  the 
states,  corporations  chartered  by  one,  areper- 
mitted  to  make  contracts  in  the  others. . . .  /i. 

5.  It  is  well  settled,  that  by  the  law  of  comity 
among  nations,  a  corporation  created  by  one 
sovereignty  is  permitted  to  make  contracts 
in  another,  and  to  sue  in  its  courts;  and 
that  the  same  law  of  comity  prevails  amonj; 
the  several  sovereignties  of  the  Union.  The 
public,  and  well-known,  and  loug-continued 
usages  of  trade,  the  general  acquiescence  of 
the  states,  the  particular  legislation  of  some 
of  them,  as  well  as  the  legislation  of  con- 
gress, all  concur  in  proving  the  truth  of 
this  proposition Id, 

6.  The  comity  of  suit  brings  with  it  the  comity 
of  contract ;  and  where  the  one  is  expressly 
adopted  by  the  courts,  the  other  must  also 
be  presumed,  according  to  the  usages  of 
nations,  unless  the  contrary  can  be  shown.  Id, 

JUDGMENTS  OP  STATE  COURTS. 

1.  The  judgment  of  a  court  of  a  state  is  not 
to  be  regarded  in  the  courts  of  her  sis- 
ter states  as  a  foreign  judgment,  or  as 
merely  primd  facie  evidence  of  a  debt,  to 
sustain  an  action  of  debt  upon  the  judg- 
ment ;  it  is  to  be  considered  only  distinguish 
able  from  a  foreign  judgment,  in  this,  that 
by  the  first  section  of  the  fourth  article  of 
the  constitution,  and  by  the  act  of  May  26th, 
1790,  §  1,  the  judgment  is  conclusive  on  the 
merits,  to  which  full  faith  and  credit  must 
be  given,  when  authenticated  as  the  act  of 
congress  has  prescribed.  McElmoyne  v. 
Cohen'9  AdminislrcUor^ *812 

2.  The  constitution  declares,  that  full  faith 
and  credit  shall  be  given,  in  each  state, 
to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state,  and  provides 
that  congress  may,  by  general  liiws,  prescribe 
the  manner  in  which  such  acts,  records  and 
proceedings  shall  be  proved,  and  the  effect 
thereof;  the  latter  clause,  as  it  relates  to 
judgments,  was  intended  to  provide  the 
means  of  giving  to  them  the  conclusiveness 
of  judgments  upon  the  merits,  when  it  is 
sought  to  carry  them  into  judgment,  by 
suits  in  the  tribuuals  of  another  state.  The 
authenticity  of  the  judgment,  and  Us  effect, 
depend  upon  the  law  made  in  pursuance  of 
the  constitution  ;  the  faith  and  credit  due 
to  it  as  the  judicial  proceeding  of  a  state  is 
giren  by  the  constitution,  independently  of 
all  legislation Id, 

6.  By  the  law  of  congress  of  May  26th,  1790, 
the  judgment  is  made  a  debt  of  record,  not  ex- 
aminable upon  its  merits ;  but  it  does  not 
carry  with  it  into  another  state,  the  efficacy 
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of  a  judgment  upon  property,  or  upon  per 
sons,  to  be  enforced  by  execution.  To  give 
it  the  force  of  a  judgment  in  another  state,  it 
must  be  made  a  judgment  there  ;  and  can 
only  be  executed  in  the  latter,  as  its  laws 
may  permit Jd. 

4.  In  thu  payment  of  the  debts  of  a  testator 
or  intestate,  in  Georgia,  the  judgment  of 
another  state,  whatever  may  have  been  the 
subject-matter  of  the  suit,  cannot  be  put 
upon  the  footing  of  judgmencs  rendered  in 
the  state;  it  can  only  rank  as  a  simple- 
contract  debt,  in  the  appropriation  of  the 
assets  of  the  estate  of  a  deceased  person  to 
the  payment  of  debts Id. 

6.  The  judgment  of  every  tribunal,  acting 
judicially,  within  the  sphere  of  its  jurisdic- 
tion, where  no  appellate  tribunal  is  created, 
is  final ;  and  even  where  there  is  such  un 
appellate  power,  its  judgment  is  conclusive, 
where  it  only  comes  collaterally  in  question ; 
so  long  as  it  is  unreversed.  But  directly  the 
reverse  is  true,  in  relation  to  the  judgment 
of  any  court,  acting  beyond  the  pale  of  its 
autliority.  This  principle  is  concisely  and 
accurately  stated  by  this  court  in  the  case  of 
Elliot  V,  Piersol,  1  Pet.  840.  Wilcox  v. 
McCtmnell *498 

JURISDICTION. 

1.  The  jurisdiction  of  the  district  court  of  the 
United  States  for  the  district  of  Alabama, 
and  the  right  of  a  plaintiff  to  prosecute  his 
suit,  having  attached,  by  the  commencement 
of  the  suit,  in  the  district  court,  that  right 
cannot  be  taken  away  or  arrested,  by  any 
proceedings  in  another  court.  An  attach- 
ment of  the  debt  by  the  process  of  a  state 
court,  after  the  commencement  of  a  suit  in 

'a  court  of  the  United  States,  cannot  affect 
the  right  of  the  plaintiff  to  recover  in  the 
suit.     Wallace  v.  McConndl *1 86 

2.  The  settled  construction  given  by  the  su- 
preme court  to  the  26th  section  of  the  judi- 
ciary act  of  1789,  is,  that  to  bring  a  case 
within  the  reach  of  that  section,  it  roust 
appear  on  the  face  of  the  record  of  the  state 
court,  either  by  express  terms,  or  by  clear 
and  necessary  intendment,  that  the  question 
of  the  construction  of  a  clause  of  a  statute  of 
the  United  States,  did  actually  arise  in  the 
state  court ;  not  that  it  might  have  arisen 
or  have  been  applicable  to  the  case;  and  that 
the  question  was  actually  decided;  not 
that  it  might  have  been  decided  by  the  state 
court  against  the  title,  right,  privilege  or  ex- 
emption set  up  by  the  party.  If.  therefore, 
the  decision  made  by  the  state  court,  upon  the 
face  of  the  record,  is  entirely  consistent  with 
the  oonstmction  of  the  statute  contended 
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for  by  tlie  party  appellant,  no  case  is  made 
oat  for  the  exercise  of  the  appellate  juris- 
dictioD  of  the  supreme  court.  Ocean  Intur- 
ttnee  Company  ▼.  PolUy» *167 

8.  In  the  exercise  of  the  appellate  jurisdiction 
of  the  supreme  court  on  the  decisions  of 
atate  courts,  the  supreme  court  is  not  at 
liberty  to  resort  to  forced  inferences  and 
conjectural  reasonings,  or  possible,  or  even 
probable,  suppositions,  of  the  points  raised 
and  actually  decided  by  those  courts.  The 
court  must  see  plainly,  that  the  decision  was 
either  directly  made  of  some  matter  within 
the  purview  of  the  25th  section  of  the  act 
of  1780 ;  or  that  the  decision  could  not  have 
been  such  as  it  was,  without  necessarily  in- 
volving such  matter JeL 

4.  It  is  to  the  record,  and  to  the  record  alone, 
that  the  supreme  court  can  resort,  to  ascer- 
tain its  appellate  jurisdiction,  in  cases  de- 
cided in  the  supreme  or  superior  court  of  a 
state Id, 

0.  The  record  contained  a  certificate  of  the 
clerk  of  the  court,  that  a  motion  was  made 
for  a  new  trial,  and  reasons  and  certain 
papers  filed  on  which  the  motion  was  found- 
ed, were  on  the  files  of  the  court  This  is  not 
a  part  of  the  record ;  nor  do  the  reasons  on 
the  files  of  the  court  become  a  part  of  the 
record,  by  such  certificate.  A  writ  of  error, 
under  the  26th  section  of  the  judiciary  act, 
will  not  lie  to  a  state  court,  in  a  case  in 
which  the  proceedings  of  the  court,  which 
the  writ  of  error  seeks  to  ravise,  appears 
from  such  a  certificate,  by  the  clerk  of  the 
state  court.     Read  v.  Marth *168 

ft.  The  chief  justice  of  the  supreme  court, 
residing  in  the  fourth  circuit,  who,  uuder 
the  act  of  congress  of  18u2,  ch.  81,  holds  the 
court  at  the  August  term,  has  not  the  power 
to  grant  a  rule  for  a  mandamtUy  or  a  rule  to 
show  cause  why  a  mandamui  shall  not  issue ; 
such  a  rule  does  not  fall  within  the  descrip- 
tion  of  cases  enumerated  in  the  act  of  con- 
gress, for  the  action  of  the  court,  at  the 
August  session.    JEz  parte  Hewnen. . .    *226 

7.  In  the  case  of  the  Bank  of  the  United  States 
V.  Deveaux,  the  supreme  court  decided,  that 
on  a  question  of  jurisdiction,  they  might 
look  to  the  character  of  the  persons  compos* 
ing  a  corporation  ;  and  if  it  appeared,  that 
tliey  were  citizens  of  another  state,  and  the 
fact  was  set  forth  by  proper  avermenta, 
the  corporation  might  sue  in  ita  corporate 
name,  in  the  courto  of  the  United  States.  But 
in  that  case,  the  court  confined  ita  decision, 
in  express  terms,  to  a  questbn  of  jurisdic- 
tion ;  to  a  right  to  sue :  and  evidently  went, 
eiven  so  far,  with  some  hesitation.  The  pro- 
priety of  that  decision  is  fully  assented  to,  and 
it  liat  ever  since  been  recognised  as  anthority 


in  this  court ;  but  the  principle  has  never 
been  extended  any  further  tiniti  it  wad 
carried  in  that  case;  and  has  never  been 
supposed  to  extend  to  contracts  made  by  a 
corporation,  especially  in  anotlier  sovereignty. 
BafJe  of  AugwAa  v.  EarU ♦SIO 

LACHES. 

1.  The  plaintifiP,  as  the  importer  of  certain 
merchandise  from  England,  entered  the  same 
at  the  custom-house  in  New  York,  on  the 
29th  of  March  1837,  as  cases  containing 
cotton  gloves ;  he  gave  a  bond  for  the  duties, 
payable  on  the  27th  of  June  1888 ;  in  1888, 
it  was  discovered  that  one  of  the  cases,  No. 
45,  contained  silk  hose,  and  not  cotton 
gloves.  The  plaintiff  paid  the  bond  to  the 
collector,  under  protest ;  and  claimed  from 
the  comptroller  of  the  treasury,  to  be  releas- 
ed from  the  payment  of  the  duties  on  case 
No.  45,  alleging,  that,  as  silk  hose,  they  were 
not  liable  to  duty  under  the  act  of  congress 
of  I4th  July  1882;  and  instituted  a  suit 
against  the  collector,  to  recover  back  the 
duties  so  paid  by  him:  Htld^  that  the  suit 
could  not  be  sustained,  after  so  long  a  timo 
from  the  entry  of  the  merchandise;  also, 
that  silk  hose,  and  all  manufactures  of  silk, 
of  which  silk  is  the  component  material  of 
chief  value,  coming  from  this  side  of  the 
Gape  of  Good  Hope,  except  sewing  siiic,  were 
free  of  duty.     Bends.  Hoyi •263 

2.  Even  courta  of  equity  will  not  interfere  to 
assist  a  party  to  obtain  redress  for  an  injury 
which  he  might,  by  ordinary  diligence,  have 
avoided;  and,  d  fortiori  a  court  of  law 
ought  not,  when  the  other  party  has,  by  his 
very  acta  and  omissions,  lost  his  own  proper 
righta  and  advantages Id, 

8.  A  collector  is  generally  liable  in  an  action 
to  recover  back  an  excess  of  duties  paid 
to  him  as  collector,  when  the  duties  liave 
been  illegally  demanded,  and  a  protest  of  the 
illegality  has  been  made  at  the  time  of  pay- 
ment, or  notice  given  that  the  party  means 
to  contest  the  claim.  Nor  is  there  any 
doubt,  that  a  like  action  generally  lies,  where 
the  excess  of  duties  has  been  paid,  under  a 
mistake  of  fact,  and  qotice  thereof  has  been 
given  to  the  collector,  before  he  has  paid 
over  the  money  to  the  government M 

4.  Nothing  is  more  clear  than  the  general  rule, 
that  dz/Mt-t«  settlemente  of  accounta  by  exeit- 
utors  in  the  orphans'  court,  being  matters 
within  the  acknowledged  jurisdiction  of  the 
court  in  the  administraiion  of  estates,  are 
primd  facie  evidence  of  their  correctness, 
and  the  onu$  probandi  is  upon  those  who 
seek  to  impeach  them.  If  they  seek  to  im- 
peach  them,  it  should  be  by  a  suit  brought| 

648 


«28 


ESTDEX 


reeenii  /ado,  within  a  reasonable  time,  and 
at  farthest  within  the  penod  prescribed  hy 
the  statute  of  limitations  for  actions  at  law 
on  matters  of  account ;  or  else  assign  some 
ground  of  exception  or  disability,  within  the 
analog^y  of  the  stotute,  to  justify  or  excuse 
the  delay;  otherwise,  it  will  be  imputed  to 
their  voluntary  laehegf  and  relief  will  not 
be  given  by  a  court  of  equity.  Lujdon  ▼. 
Journey *881 

LANDLORD  AND  TENANT. 

1.  It  18  a  well-established  principle  of  law,  that 
a  tenant  cannot  dispute  the  title  of  his  land- 
lord :  and  where  the  marshal  of  the  district 
of  Columbia,  having  a  writ  of  habere  faeioM 
poesetnonem  for  the  west  half  of  a  lot  in  the 
city  of  Washington,  took  possession  of 
the  east  half  of  the  lot,  and  the  tenant  of  the 
persons  who  claimed  to  be  the  owners  of 
the  lot  attorned  to  the  plaintiffs  in  the  writ, 
SQch  attornment  was  without  authority,  and 
void.     Woodward  v.  Brown •! 

S  A  tenant  who  disclaims  his  landlord's  title 
is  not  entitled  to  notice  to  quit  and  deliver 
up  possession Jd, 

LAND-TITLES  IN  ILLINOIS. 
See  Public  Lands. 

TAND-TITLES  IN  KENTUCKY. 

1.  The  state  of  Kentucky  has  an  undoubted 
power  to  regulate  and  protect  individual 
rights  to  her  soil,  and  to  declare  what  shall 
form  a  cloud  on  title ;  and  having  so  declar- 
ed, the  courts  of  the  United  States,  by  re- 
moving such  cloud,  are  only  applying  an  old 
practice  to  a  new  equity  created  by  the  legis- 
lature, having  its  origin  in  the  peculiar  con- 
dition of  the  country.  The  unappropriated 
lands  of  the  state  of  Kentucky  have  been 
opened  to  entry  and  grant,  at  a  very  cheap 
rate,  which  policy  has  let  in  abuses;  the 
clouds  upon  old  titles,  by  the  issuance  of 
new  patents  for  the  same  laud  were  the  con- 
sequence ;  and  the  citizens  of  other  states 
are  entitled  to  come  i^to  the  courts  of  the 
United  States,  to  have  their  riglits  secured 
to  them  by  the  statute  of  Kentucky,  of  1 796. 
Clarkev.  Smith *196 

2.  The  state  of  Kentucky  may  prescribe  any 
policy  for  the  protection  of  the  agriculture 
of  the  country,  that  she  may  deem  wise  and 
proper;  she  has,  in  effect,  declared,  that 
junior  patents  issued  for  previously  granted 
lands,  shall  be  delivered  up  and  cancelled ; 
with  the  addition,  that  a  release  of  title  shall 
be  executed ;  and  it  is  the  duty  of  the  courts 
to  execute  the  policy Id. 


8.  In  the  state  of  Tennessee,  the  legisUttare 
has  provided,  that  the  courts  of  equity  may 
divest  a  title,  and  vest  it  iu  another  party 
to  a  suit;  and  that  the  decree  shall  operate  aa 
a  legal  conveyance.  In  Kentucky,  the  legis- 
lature has  declared,  that'  courts  may  appoint 
a  commissioner  to  convey,  as  attorney  in  fact 
of  litigant  parties,  and  such  shall  pass  the 
title ;  in  both  instances,  binding  infants  and 
/emei  covert^  if  necessary.  The  federal  courts 
of  the  United  States,  in  the  instances  re- 
ferred to,  have  adopted  the  same  practice, 
for  many  years,  without  a  doubt  having  been 
entertained  of  its  propriety ;  it  may  be  said, 
with  truth,  that  it  is  a  mode  of  conveyance, 
and  of  passing  title,  which  the  states  have 
the  exclusive  right  to  regulate Id, 

LAPSE  OF  TIME. 

1.  The  executor  of  L.  filed  his  accounts  in  the 
orphans*  court  of  Alexandria,  in  1816  and 
1818,  and  settled  his  final  account  in  1821  ; 
no  exceptions  were  taken  to  the  accounts. 
In  November  1831,  a  eubpctna  was  issued 
against  the  executor,  and  in  June  1833,  a 
bill  was  filed  by  the  devisee  and  legatee, 
against  the  executor,  the  object  of  which  was 
to  surcharge  and  falsify  the  accounts  filed 
and  settled  in  the  orphans*  court.  The  bill 
did  not  charge  the  executor  with  fraud,  but 
imputed  negligence,  which  was  alleged  to 
amount  to  a  devaaiavti  ;  no  reason  was  given 
nor  facts  stated,  to  excuse  the  long  delay 
and  lache»  in  bringing  the  bill :  Hdd^  that 
the  lapse  of  time  from  the  settlement  of  the 
accounts  of  the  executor  was  a  bar  to  this 
proceeding.     LupUm  v.  Janney '881 

LAWS  OF  NATIONS. 

1.  Courts  of  justice  have  always  expounded 
and  executed  contracts  made  in  a  foreign 
country  according  to  the  laws  of  the  place 
in  which  they  were  made  ;  provided  that  law 
was  not  repugpiant  to  the  laws  or  policy  of 
their  own  country.  The  comity  thus  extend- 
ed to  other  nations  is  no  impeachment  of 
sovereignty ;  it  is  the  voluntary  act  of  the 
nation  by  which  it  is  offered ;  and  is  in- 
admissible, when  contrary  to  its  policy,  or 
prejudicial  to  its  interest ;  but  it  contributes 
so  largely  to  promote  justice  between  in- 
dividuals, and  to  produce  a  friendly  inter- 
course between  the  sovereignties  to  which 
they  belong,  that  courts  of  justice  have 
continually  acted  npon  it,  as  a  part  of  the 
voluntary  law  of  nations.  Batdc  of  AuguHa 
v.  EarU •61» 

2.  The  states  of  the  Union  are  sovereign  states ; 
and  the  history  of  the  past  and  the  events 
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which  are  daily  occurring,  furnish  the  strong- 
eet  evidence  that  they  have  adopted  towards 
each  other  the  laws  of  comity,  in  their  fullest 

extent Id. 

8.  The  comity  of  suit  brings  with  it  the  comity 
of  contract ;  and  where  the  one  is  expressly 
adopted  by  the  courts,  the  other  must  also 
be  presumed,  according  to  the  usages  of 
natioiis,  unless  the  contrary  can  be  shown.  Id, 

LEX  LOCI. 

!•  The  general  principle  in  rehition  to  contracts 
made  at  one  place  to  be  executed  at  another, 
is  well  settleid ;  they  are  to  be  governed  by 
the  laws  of  the  place  of  performance ;  and 
if  the  interest  allowed  by  the  laws  of  the 
place  of  performance  be  greater  than  that 
permitted  at  the  place  of  the  contract,  the 
parties  may  stipulate  for  the  highest  interest, 
without  incurring  the  penalties  of  usury. 
Andrews  v.  Pond *66 

S.  When  a  contract  has  been  made,  without 
reference  to  the  laws  of  the  state  where  it 
was  made,  or  to  the  laws  of  the  place  of 
performance,  and  a  rate  of  interest  is  reserv- 
ed forbidden  by  the  laws  of  the  place  where 
the  contract  was  made,  which  was  concealed 
under  the  name  of  exchange,  in  order  to 
evade  the  law  against  usury,  the  question  is 
not,  which  kw  is  to  govern  in  executing  the 
contract;  unquestionably,  it  must  be  the 
law  of  the  state  where  the  agreement  was 
entered  into,  and  the  instrument  taken  to 
secure  its  performance.  A  contract  of  this 
kind  cannot  stand  on  the  same  principles  with 
a  bond  Jide  agreement  made  in  one  place  to 
be  executed  in  another ;  in  the  last-mention- 
ed cases,  the  agreements  are  permitted  by  the 
l«x  loci  ooniraeiiU^  and  will  oven  be  enforced 
there,  if  the  party  is  found  within  its  juris- 
diction ;  but  the  same  rule  cannot  be  applied 
to  contracts  forbidden  by  its  laws,  and  de- 
signed to  evade  them.  In  such  cases,  the 
legal  consequences  of  such  an  agreement 
must  be  decided  by  the  law  of  the  place 
where  the  contract  was  made ;  if  void  there, 
it  is  void  everywhere Jd, 

8.  There  is  a  material  difference  between  the 
laws  of  New  York  and  those  of  Louisiana, 
in  relation  to  the  dignity  of  instruments  in 
writing ;  contracts  made  before  a  notary  and 
two  witnesses,  called  authentic  acts,  are,  by 
the  laws  of  Louisiana,  elevated  above  all 
others ;  a  contract  under  seal  does  not  appear 
to  be  of  greater  dignity  in  Louisiana  than 
one  without  seal ;  and  those  who  sue  in  the 
courts  of  that  state  must  abide  the  conse- 
quences of  these  rules.  The  validity  and 
interpretation  of  contracts,  are  to  be  govern- 
ed by  the  laws  of  the  country  where  they 
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are  made ;  but  the  remedy  must  be  accord- 
ing to  the  laws  of  the  country  where  the 
suit  is  brought     Wileoz  v.  Hunt •878 

LIEN. 

1.  It  is  the  very  nature  and  essence  of  a  lien, 
that  no  matter  into  whose  hands  the  prop- 
erty goes,  it  passes  eum  onere  ;  if  this  were 
not  the  case,  it  would  cease  to  be  a  lien. 
Burton  v.  Smith *464 

2.  Under  the  laws  of  Virginia,  in  relation  to 
lands  of  which  the  debtor  has  an  actual 
seisin,  although  there  is  no  statute  in  Vir- 
ginia which  expressly  makes  a  judgment  a 
lien  on  the  lands  of  the  debtor,  yet  during 
the  existence  of  the  right  of  the  plaintiff  to 
take  out  an  elegit,  the  lien  of  the  judgment 
is  universally  acknowledged Jd. 

8.  All  the  authorities,  ancient  and  modern, 
agree  in  this  proposition,  that  a  reversion 
after  an  estate  for  life  is  assets,  or,  as  some 
of  the  books  express  it,  quasi  assets,  in  the 
bands  of  the  heir,  in  regard  to  the  bond  of 
the  ancestor,  binding  heirs  ;  and  that  in  such 
case,  the  plaintiff  may  take  judgment  of  it, 
guando  acciderunt.  Upon  principle,  it  would 
seem  to  be  clear,  that  whatever  estate  des- 
cended to  the  heir,  which  wa;^  liable  as  assets 
to  the  bond  debt  of  the  ancestor,  must  be 
bound  by  a  judgment  obtained  against  the 
ancestor  in  his  lifetime Id, 

4.  There  is  a  current  of  authorities  going  to 
prove,  that  a  reversion  after  an  estate  for 
life  is  bound  by  a  judgment  obtained  against 
the  ancestor,  from  whom  it  immediately 
descended Id, 

6.  So  far  from  its  being  proper  for  a  court  to 
hesitate  about  decreeing  a  sale  of  an  inter- 
est, because  it  is  reversionary,  the  character 
of  the  interest  affords  a  stronger  reason  for 
such  a  decree;  for  although,  in  r^ard  to 
property  in  present  actual  possession,  the 
d^iit,  although  tardy  in  its  operation,  yet  is 
in  some  degree  an  effective  remedy,  inasmuch 
as  the  creditor  will  by  that  means  annually 
receive  something  towards  his  debt ;  whereas, 
in  the  case  of  a  dry  reversion,  if  the  out- 
standing life-estate  should  continue  during 
half  a  century,  the  creditor  might  look  on 
in  hopeless  despondency,  without  the  possi- 
bility of  receiving  a  cent  from  that  source, 
except  through  the  interposition  of  a  court 
of  equity  in  decreeing  a  sale Jd, 

UMITATION  OF  ACTIONS. 

1.  The  plea  of  the  statute  of  limitations,  in  an 
action  instituted  in  one  state  on  a  judgment 
obtained  in  another  state,  is  a  plea  to  the 
remedy ;  and  consequently,  the  lex  fori  mosl 
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preTiiil  in  Buoh  a  suit.  MeElnufyU  ▼. 
Coheti •812 

8.  Prescription  is  a  thing  of  policy,  growing 
oat  of  the  experience  of  its  necessity ;  and 
the  time  after  which  suits  or  actions  shall  be 
barred,  has  been,  from  a  remote  antiquity, 
fixed  by  every  nation,  in  virtue  of  that 
sovereignty  by  which  it  exercises  its  legis- 
lation for  all  persons  and  property  within 
its  jurisdiction Id. 

8.  There  is  no  constitutional  inhibition  on  the 
states,  nor  any  clause  in  the  constitution, 
from  which  it  can  be  even  plausibly  inferred, 
that  the  states  may  not  legislate  upou  the 
remedy  in  suits  oo  the  judgments  of  other 
states,  exclusive  of  all  interference  with 
their  merits Id. 

4.  A  suit  in  a  state  of  the  Uuited  States,  on  a 
judgment  obtained  in  the  courts  of  another 
state,  must  be  brought  within  the  period 
prescribed  by  the  local  law,  the  lez  fori^  or 
the  suit  will  be  barred.  The  statute  of 
limitations  of  Georgia  can  be  pleaded  to  an 
action  in  that  state,  founded  upon  a  judg> 
ment  rendered  in  the  state  court  of  the  state 
of  South  Carolina. Id. 

ICANDAMaa 

1.  The  chief  justice  of  the  supreme  court, 
residing  in  the  fourth  circuit,  who,  under  the 
act  of  congress  of  1802,  c.  81,  holds  the 
coart  at  the  August  tenn,  has  not  power 
to  grant  a  rule  for  a  niandamua^  or  a  rule  to 
show  cause  why  a  mandamus  shall  not  issue ; 
such  a  rale  does  not  fall  within  the  descrip- 
tion of  cases  enumerated  in  the  act  of  con- 
gress, for  the  action  of  the  court,  at  the 
August  term.     Ex  parte  Bennett *228 

5.  The  supreme  court  will  not  issue  a  manda- 
mm  to  the  district  judge  of  the  southern 
district  of  New  York,  in  a  case  in  which 
the  district  judge  decided  that  the  custody 
of  goods,  wares  and  merchandise,  proceeded 
against,  after  a  seizure  by  the  collector  of 
the  port  of  New  York,  was  in  the  marshal 
of  the  district,  after  process  had  issued  by 
order  of  the  court  against  the  goods.  The 
mandamut  was  asked  for,  after  an  argument 
before  the  supreme  court  to  show  that  the 
custody  of  the  goods  was  to  continue  in 
the  collector  of  the  port.  This  is  neither 
more  nor  less  than  an  application  for  an 
order  to  reverse  the  solemn  judgment  of 
the  district  judge,  in  a  matter  clearly 
within  its  jurisdiction;  and  to  substitute 
another  judgment  in  its  stead.  Ex  parte 
Hoyt ..»279 

8.  A  writ  of  mandamus  is  not  a  proper  process 
to  correct  an  erroneous  judgment  or  decree 
rendered  in  an  inferior  court;   that  is  a 
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matter  which  is  properly  examinable  on  a 
writ  of  error,  or  on  an  appeal  to  the  proper 
appellate  tribunal.  Nor  can  the  supreme 
court  issue  a  mandamus  to  the  district  court, 
on  the  ground  that  it  is  necessary  for  the 
exercise  of  its  appelkte  jurisdiction ;  for  if 
there  is  any  appellate  jurisdiction  in  this 
case,  it  is  direct  and  immediate  to  the  circuit 
court  of  the  southern  district  of  New  York. 
It  has  been  repeatedly  declared  by  the  su- 
preme court,  that  it  will  not,  by  mandamus^ 
direct  a  judge  to  nuke  a  particular  judg- 
ment in  a  suit,  but  will  only  require  him  to 
proceed  to  render  judgment Id. 

4.  The  district  judge  of  the  eastern  district  of 
Louisiana,  while  holding  a  circuit  court, 
ordered  proceedings  on  a  bill  iu  equity  to  be 
in  conformity  with  the  rules  of  the  courts 
of  Louisiana,  thus  disregarding  the  rules  for 
proceedings  in  the  circuit  courts  of  the  United 
States  in  cases  in  chancery,  prescribed  and 
ordered  by  the  supreme  court  of  the  United 
States.  It  was  also  declared,  that  tue  prao- 
tice  and  proceedings  in  all  civil  causes,  those 
of  admiralty  alone  excepted,  should  be  con- 
formable to  the  provisions  of  the  code  of 
practice  of  Louisiana,  and  of  the  acts  of  the 
legislature  of  the  state.  Under  this  order, 
and  by  the  course  of  the  court,  t|ie  proceed- 
ings on  the  bill  in  equity  were  suspended 
and  prevented.  A  motion  was  made  for  a 
mandamus  to  the  circuit  court,  in  the  nature 
of  a  writ  of  procedendo,  to  compel  the  court 
to  proceed  in  the  cause,  according  to  the 
rules  of  practice  prescribed  to  the  courts  of 
equity,  of  the  United  States,  &c.,  to  award 
atUchments,  &c.,  and  in  all  things  to  pro- 
ceed in  the  cause  in  such  manner  as  the  con- 
stitution and  laws  of  the  United  States,  ai:d 
the  principles  and  usages  in  equity,  will 
authorize :  Held,  that  this  was  not  a  case  in 
which  a  mandamus  would  lie ;  the  appropri- 
ate redress,  if  any,  is  to  be  obuined,  after 
the  final  decision  shall  be  had  on  the  cause, 
by  appeal.    Ex  parU  Whiiney *409 

6.  A  writ  of  mandamus  is  not  the  appropriate 
lemedy  for  any  errors  which  may  be  made 
in  a  cause,  by  a  judge,  in  the  exercise  of  his 
authority  ;  although  they  may  seem  to  bear 
harshly,  or  oppressively  on  the  party ;  the 
remedy  in  such  cases  must  be  sought  in 
some  other  form Id, 

HANDATB. 

1.  The  mandate  issued  by  the  supreme  court, 
in  a  case  decided  by  the  court,  is  to  be  inter^ 
preted  according  to  the  subject-matter ;  and 
it  is  in  no  manner  to  cause  iujustice.  SUnry 
▼.  IMngsUm *W9 
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MARSHALS. 
8ee  GoLuoTom  of  thi  Customs,  4. 

MASTER  OF  A  SHIP. 
See  Sali  of  Stranoid  YBflSKL. 

MISPRISION. 

h  Where,  by  a  miBpriston  of  the  clerk  of  the 
oircuit  court,  the  jadgment  in  a  case  brought 
up  by  a  writ  of  error  had  not  been  entered 
according  to  the  declaration,  the  supreme 
court  allowed  an  amendment  to  be  made,  by 
the  entry  of  the  judgment,  without  awarding 
a  eertiorari  to  the  circuit  court.  This  was 
done  in  a  case  which  had  been  brought  up 
by  a  writ  of  error  to  the  previous  term  of 
the  court.     Woodward  ▼.  Brown *1 

PATENTS  FOR  LANDS. 

1.  The  plaintiff  in  error  had  exhibited,  in  an 
action  instituted  against  him  in  the  circuit 
court  of  Missouri,  evidence  conducing  to 
prove,  that  a  patent  from  the  United  States, 
under  which  the  plaintiff  in  the  ejectment, 
the  defendant  in  error,  claimed  the  land,  had 
been  improperly  granted  by  (he  government 
of  the  United  Sutes,  and  that  the  title  to  the 
land  was  in  him :  JJdd,  that  in  an  action  at  law, 
the  patent  from  the  United  States  for  part 
of  the  public  lands  was  conclusive.  If  those 
who  claim  to  bold  the  land  against  the  patent 
can  show  that  it  issued  by  mistake,  then  the 
equity  side  of  the  circuit  court  is  the  proper 
forum,  and  a  bill  in  chancery  is  the  proper 
remedy  to  investigate  the  equities  of  the 
parties.     Bagnell  v.  Broderick. *436 

2.  The  practice  of  giving  in  evidence  a  special 
entry,  in  aid  of  a  patent,  and  dating  the  legal 
title  from  the  date  of  the  entry,  is  familiar 
in  some  of  the  states,  and  especially  in 
Tennessee ;  yet  the  entry  can  only  come  in 
aid  of  the  legal  title ;  and  is  no  evidence  of 
such  title,  standing  alone,  when  opposed  to 
a  patent  for  the  same  land Id. 

PLEADING. 

1.  An  action  was  instituted  on  a  promissory 
note,  against  the  maker,  by  which  he  promised 
to  pay,  at  the  office  of  discount  and  deposit 
of  the  Bank  of  the  United  States,  at  Nash- 
ville, three  years  after  date,  $4080 ;  in  the 
declaration,  which  set  out  the  note  according 
to  its  terms,  and  alleged  the  promise  to  pay 
mooording  to  the  tenor  of  the  note,  there  was 
no  averment  that  the  note  was  presented  at 
tlie  bank,  or  demand  of  payment  made  there ; 
IIm  dtfendant  pleaded  payment  and  satia^ 


faction  of  the  note,  and  issue  was  joined 
thereon.  Afterwards,  at  the  succeeding 
term,  the  defendant  interposed  a  plea  puia 
darrein  continuance,  stating,  that  $4204,  part 
of  the  amount  of  the  note,  had  been  attached 
by  B.  &  W.,  in  a  state  court  of  Alabama, 
under  the  attachment  law  of  the  state,  and 
a  judgment  had  been  obtained  against  him 
for  $4204  and  costs,  with  a  stay  of  proceed- 
ings until  the  further  proceedings  in  the 
case;  which  remained  undetermined.  The 
plaintiff  demurred  to  this  plea ;  the  circuit 
court  sustained  the  demarrer ;  and  judgment 
was  given  for  the  plaintiff  for  $579,  the 
residue  of  the  note  beyond  the  amount  at- 
tached, and  a  final  judgment  for  the  whole 
amount  of  the  note :  Held,  that  there  was  no 
error  in  the  judgment  of  the  circuit  court. 

Wallace  v.  McOonndl •186 

2.  It  seems,  that  a  plea  pui»  darrien  eon- 
tinftance,  is  considered  as  a  waiver  of  all 
previous  pleas ;  and  the  cause  of  action  is 
admitted  to  the  same  extent  as  if  no  other 
defence  had  been  urged  than  that  contained 
in  the  plea Id. 

PRACTICE. 

1.  In  a  declaration  in  ejectment,  various  demises 
were  laid,  and  the  verdict  of  the  jury,  and 
the  judgment  of  the  circuit  court,  were  en- 
tered on  one  of  the  demises  only ;  it  was 
contended,  that  the  court  ought  not  to  have 
entered  a  judgment  on  the  issue  found  for 
the  plaintiff,  but  should  have  awarded  a 
venire  de  novo  ;   and  that  this  irregularity 

'  might  be  taken  advantage  of  upon  a  writ  of 
error :  Held,  that  if  this  objection  had  been 
made  in  the  circuit  court,  on  a  motion  in 
arrest  of  judgment,  the  plaintiff  would  have 
been  permitted  to  strike  out  all  the  demises 
in  the  declaration  but  that  on  which  the 
verdict  was  given.  The  omission  to  strike 
out  these  demises  was  only,  therefore,  an 
omission  of  form ;  and  the  act  of  congress  of 
1789,  c.  20,  §  82,  expressly  provides,  that  no 
judgment  shall  be  reversed  for  any  defect 
or  want  of  form ;  but  that  the  courts  of  the 
United  States  shall  proceed  and  give  judg- 
ment, according  as  the  right  of  the  cause 
and  matter  in  law  shall  appear  to  them, 
without  regarding  any  imperfections,  defects, 
or  want  of  form  in  the  judgment  or  course 
of  proceeding,  except  that  speciaUy  demurred 
to.      Van  Nets  v.  Bank  of  United  Stales  *17 

2.  The  state  of  Rhode  Island,  on  leave  granted 
at  January  term  1888,  to  amend  a  bill  previ- 
ously filed  by  the  state  against  the  state  of 
Massachusetts,  amended  the  bill  at  this  term, 
by  inserting  in  it  references  to  papers  filed 
at  the  term  of  1828;  the  state  of  Massn- 
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ohnsetta  was  allowod  until  the  term  of  1840 
to  answer.  Bhode  Island  v,  MauaehfutetU  *2S 
8.  The  rules  which  govern  courts  of  equity  as 
to  the  allowance  of  time  for  filing  an  auswer 
and  other  proceedings  in  suits  between  in- 
dividuals, will  not  be  applied  by  the  supreme 
court  to  controversies  between  states  of  the 
Union ;  the  parties  in  such  cases,  must,  in 
the  nature  of  things,  be  incapable  of  acting 
with  the  promptness  of  an  individual  , .  .Id. 

4.  A  declaration  in  the  circuit  court  of  the 
United  States  for  the  Virginia  district  stated 
the  plaintiffs  to  be  "  merchants,  and  partners 
trading  under  the  firm  and  by  the  name  and 
style  of  Duval  &  Co.,  of  Philadelphia,  in 
Pennsylvania."  This  was  insufficient  to  give 
jurisdiction  to  the  court  in  tlie  action,  if  the 
exception  had  been  taken  by  plea,  or  by  writ 
of  error,  within  the  limitation  of  such  writ 
i2oM  V.  Duval «45 

5.  In  the  district  court  of  Louisiana,  the  de- 
fendant put  in  a  plea  of  reconvention,  which 
is  authorized  by  the  code  of  practice  of 
Louisiana ;  the  district  court,  on  the  motion 
of  the  plaintiffs,  ordered  the  plea  to  be 
stricken  off.  The  code  of  practice  of  Louis- 
iana was  adopted  in  Louisiana,  by  a  statute 
of  that  state,  passed  after  the  act  of  con- 
gress of  the  26th  May  1824,  regulating  the 
practice  of  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana ; 
and  the  practice  according  to  that  code  had 
not  been  adopted  as  part  of  the  rules  of 
practice  of  the  district  court,  when  the  plea 
was  stricken  off :  Held^  that  the  plea  was 
properly  stricken  off.     Wikoz  v.  Hunt  *378 

PRESIDENT. 

1.  The  president  of  the  United  States  speaks 
and  acts  through  the  heads  of  the  several 
departments  of  the  government,  in  relation 
to  the  subjects  which  appertain  to  their 
respective  duties.  Both  military  posts  and 
Indian  affairs,  including  agencies,  belong  to 
the  war  department ;  a  reservation  of  lauds, 
made  at  the  request  of  the  secretary  of  war, 
for  the  purposes  in  his  department,  must  be 
considered  as  made  by  the  president  of  the 
United  States,  within  the  terms  of  the  act  of 
congress  on  the  subject.  Wilcox  v.  Me- 
OmneU •490 

PROCEEDINGS  ON  JUDGMENTS. 

1.  A  judgment  was  obtained  in  the  circuit 
court  of  the  United  Sutes  for  the  district 
of  Virginia,  in  December  1821,  and  a  writ  of 
Juri  facias  was  issued  on  this  judgment,  in 
January  1822,  which  was  not  returned;  and 
no  other  execution  was  issued  until  August 
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1886,  when  a  capias  ad  Moivi/aeundum  was 
issued  against  the  defendant :  HdOy  that  this 
execution  issued  illegally,  in  consequence 
of  the  lapse  of  time  between  the  rendition  of 
the  judgment,  and  the  issuing  of  execution 
in  1836.     Ross  \,  Duval •46 

2.  The  result  of  the  opinion  of  the  supreme 
court,  in  the  case  of  Wayman  v.  Southard, 
10  Wheat.  1,  delivered  by  Chief  Justice  Mar- 
shall,  was,  that  the  execution  laws  of  Ken- 
tucky, having  passed  subsequent  to  the 
process  acts,  did  not  apply  to  executions 
issued  by  the  circuit  courts  of  the  United 
States ;  and  that  under  the  judiciary  and 
process  acts,  the  courts  had  power  to  regul- 
ate proceedings  on  executions.  The  power 
of  the  court  to  adopt  such  rules,  was  not 
embraced  in  the  point  certified  for  the  decis- 
ion of  the  court,  and  was  not  expressly 
adjudged ;  but  it  is  the  clear  result  of  the 
argument  of  the  court /d 

8.  The  act  of  the  legislature  of  Virginia,  of  1 792, 
to  regulate  proceedings  on  judgments,  is 
substantially  and  technically  a  limitation  on 
judgments  ;  and  is  not,  therefore,  an  act  to 
regulate  process.  It  is  a  limitation  law,  and 
is  a  rule  of  property ;  and  under  the  84th 
section  of  the  judiciary  act,  is  a  rule  of  decis> 
ion  for  the  courts  of  the  United  States. . .  Id, 

4.  The  act  of  the  legislature  of  Virginia,  of 
1792,  limits  actions  and  executions  on  judg- 
ments rendered  in  the  state  courts  ;  and  the 
same  rule  must  be  applicable  to  judgments 
obtained  in  the  courts  of  the  United  States.  Jd, 

PROCESS. 

1.  The  process  act  of  congress,  of  1828,  was 
passed  shortly  after  the  decision  of  the 
supreme  court  of  the  United  States,  in  the 
case  of  Wayman  v.  Southard,  and  United 
States  Bank  o.  Halstead  ;  and  was  intended 
as  a  legislative  sanction  of  the  opinions  of 
the  court  in  those  cases.  The  power  given 
to  the  courts  of  United  States  by  this  act,  to 
make  rules  as  a  regulation  of  proceedings  on 
final  process,  so  as  to  conform  the  same  to 
those  of  state  laws  on  the  same  subject, 
extends  to  future  legislation ;  and  as  well  to 
the  modes  of  proceeding  on  executions,  as 
to  the  forms  of  writs.    Boss  v.  Duval. .  *46 

PUBLIC  LANDa 

1.  Congress  have  the  sole  power  to  declare  the 
dignity  and  effect  of  titles  emanating  from 
the  United  States  ;  the  whole  legishition  of 
the  government  in  reference  to  the  public 
lands,  declares  the  patent  to  be  the  superior 
and  conclusive  evidence  of  legal  title.  Until 
it  issues,  the  fee  is  in  tbegovenunent,  whkh, 
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bj  the  patent,  passes  to  the  grantee,  and  he 
is  entitled  to  recover  the  possession  in  ejects 
ment    Bagndl  y.  Broderick *489 

S.  When  the  title  to  the  public  land  has  passed 
out  of  the  United  States,  by  conflicting 
patents,  there  can  be  no  objection  to  the 
practice  adopted  by  the  conrts  of  a  state,  to 
give  effect  to  the  better  right,  in  any  form 
of  remedy  the  legislature  or  courts  of  the 
state  may  prescribe Id. 

t.  No  doubt  is  entertained  of  tbe  power  of  the 
states  to  pass  laws  aathorizing  purchasers  of 
hinds  from  the  United  States  to  prosecute 
actions  of  ejectment  upon  certificates  of 
purchase,  against  trespassers  on  the  lands 
purchased ;  but  it  is  denied,  that  the  states 
have  any  power  to  declare  certificates  of  pur- 
chase  of  equal  dignity  with  a  patent ;  con- 
gress alone  can  give  them  such  effect. . .  .7d 

4.  Ejectment  for  a  tract  of  land  in  Cook  county, 
Dlinois,  being  a  fractional  section,  embrac- 
ing the  military  post  called  Fort  Dearborn, 
at  the  time  of  the  institution  of  the  suit,  in 
the  possession  of  the  defendant,  as  the  com- 
manding officer  of  the  United  States.  The 
post  was  established  in  ]  804,  and  was  occu. 
pled  by  the  troops  of  the  United  States  until 
August  16th,  1812,  when  the  troops  were 
massacred,  and  the  fort  taken  by  the  enemy ; 
it  was  re-occupied  by  the  United  States  in 
1816,  and  continued  to  be  so  held  until  May 
1823,  during  which  time  some  factory  houses, 
for  the  use  of  the  Indian  department,  were 
erected  on  it ;  it  was  evacuated,  by  order  of 
the  war  department,  in  1823,  and  was,  by 
order  of  the  department,  again  occupied  by 
troops,  in  1828,  as  one  of  the  military  posts 
of  the  United  States ;  was  again  evacuated 
in  1881,  the  government  having  authorized 
a  person  to  take  and  keep  possession  of  it ; 
it  was  again  occupied  by  troops  of  the  United 
States,  in  1832,  and  continued  so  to  be  at 
the  commencement  of  this  suit,  being  gener- 
ally known,  at  Chicago,  to  be  occupied  as  a 
military  post  of  the  United  States.  The 
buildings  about  the  garrison  were  not  sold 
in  1831,  when  it  was  evacuated;  although  a 
great  part  of  the  movable  property  in  and 
about  it,  was  sold.  In  1817,  Beaubean 
bought  of  an  army  contractor,  for  $1000,  a 
house  built  on  the  land  ;  there  was  attached 
to  the  house  an  enclosure,  occupied  as  a 
garden  or  field,  of  which  Beaubean  continued 
in  possession  until  1886 ;  in  1828,  the  factory 
houses  on  the  Und  were  sold  by  order  of  the 
secretary  of  war,  and  were  bought  by  Beau- 
bean,  for  $600 ;  of  these  he  took  possession, 
and  continued  to  occupy  them,  and  to  culti- 
▼ate  the  land,  without  interruption  by  the 
United  States,  until  the  commencement  of 
this  suit    The  United  States,  in  May  1884, 


built  a  lighthouse  on  the  land,  and  had  kept 
twenty  acres  inclosed  and  cultivated ;  the  land 
was  surveyed  by  the  government  of  the  United 
States,  in  1821;  and  in  1824,  at  the  in- 
stance of  the  Indian  agent  of  Chicago,  the 
seci^etary  of  war  requested  the  commissioner 
of  the  general  land-office  to  reserve  this  land 
for  the  accommodation  and  protection  of  the 
property  of  the  Indian  agency ;  who,  in  1821, 
informed  the  secretaiy  of  war,  that  he  had 
directed  this  section  of  land  to  be  reserved 
from  sale,  for  military  purposes.     In   May 

1881,  Beaubean  claimed  this  land,  at  the 
land-office  in  Palestine,  for  pre-emption; 
this  claim  was  rejected,  and,  by  the  commis- 
sioner of  the  land-office,  he  was,  in  February 

1882,  informed,  that  the  land  was  reserved 
for  military  purposes ;  this  information  was 
also  given  to  others  who  applied  on  his  be- 
half; in  1884,  he  applied  for  this  land  to 
the  office  in  Danville,  and  bis  application 
was  rejected.  In  1836,  Beaubean  applied 
for  the  land  to  the  land-office  at  Chicago, 
when  his  claim  to  pre-emption  was  allowed  ; 
and  he  paid  the  purchase-money,  and  procur- 
ed the  register*8  certificate ;  Beaubean  sold 
and  conveyed  his  interest  to  the  plaintiff  in 
the  ejectment :  Hdd,  that  Beaubean  acquired 
no  title  to  the  land,  by  his  entry  ;  and  that 
the  right  of  the  United  States  to  the  land 
was  not  divested  or  affected  by  the  entry  at 
the  land-office  at  Chicago ;  nor  by  any  of  the 
previous  acts  of  Beaubean.  WUeox  v.  Mc- 
ConneU 490 

6.  The  decision  of  the  register  and  receiver  of 
a  land-office,  in  the  absence  of  fraud,  would 
be  conclusive  as  to  the  facts  that  the  applic- 
ant for  the  land  was  then  in  possession,  and 
of  his  cultivating  the  land  during  the  pre- 
ceding year ;  because  these  questions  are 
directly  submitted  to  those  olficers.  Yet, 
if  they  undertake  to  grant  pre-emptions  to 
land,  on  which  the  law  declares  they  shall 
not  be  granted,  then  they  are  acting  upon  a 
subject-matter  clearly  not  within  their  juris- 
diction ;  as  much  so,  as  if  a  court,  whoso 
jurisdiction  was  declared  not  to  extend  be- 
yond a  given  sum,  should  attempt  cognisance 
of  a  case  beyond  that  sum Jd. 

6.  Appropriation  of  land  by  the  government  is 
nothing  more  or  less  than  setting  it  apart 
for  some  particular  use.  In  the  caso  before 
the  court,  there  was  an  appropriation  of 
the  land,  not  only  in  fact,  but  in  law,  for  a 
military  post ;  for  an  Indian  agency ;  and 
for  the  erection  of  a  lighthouse M 

7.  By  the  act  of  congress  of  1830,  all  lands  are 
exempted  from  pre-emption  which  are  re- 
served from  sale  by  order  of  the  president 
of  the  United  States.  The  president  speaks 
and  acts  through  the  heads  of  the  several 
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departments,  in  relation  to  subjects  which 
appertain  to  their  respective  duties.  Both 
military  posts,  and  Indian  affairs,  including 
agencies,  belong  to  the  war  department ;  a 
reserration  of  lands,  made  at  the  request  of 
the  secretary  of  war,  for  purposes  in  his 
department,  must  be  considered  as  made  bj 
the  president  of  the  United  States,  within 
the  terms  of  the  act  of  congress Id. 

8.  Whensoever  a  tract  of  land  shall  have  once 
been  legally  appropriated  to  any  purpose, 
from  that  moment,  the  land  thus  appropriat- 
ed becomes  severed  f  rem  the  mass  of  public 
lands ;  and  no  subsequent  law,  or  proclama- 
tion, or  sale,  will  be  construed  to  embrace  it, 
or  to  operate  upon  it;  although  no  other 
reservation  were  made  of  it Id, 

9.  The  right  of  pre-emption  is  a  bounty  ex- 
tended  to  settlers  and  occupants  of  the  public 
domain ;  this  bounty,  it  cannot  be  supposed, 
was  designed  to  be  extended  to  the  sacrifice 
of  public  establishments,  or  of  great  public 
interests Id. 

10.  Nothing  passes  a  perfect  title  to  public 
lands,  with  the  exception  of  a  few  cases,  but 
a  patent ;  the  exceptions  are,  where  congress 
grants  lands,  in  words  of  present  grant  The 
general  rule  applies  as  well  to  pre-emptions 
as  to  other  purchasers  of  public  lands. ,  ..Id 

11.  The  act  of  the  legislature  of  Illinois,  giving 
a  right  to  the  holder  of  a  register's  certificate 
of  the  entry  of  public  lands,  to  recover  pos- 
session of  such  land,  in  an  action  of  eject- 
ment, does  not  apply  to  cases  where  a  para- 
mount title  to  the  lands  is  in  the  hands  of 
the  defendant,  or  of  these  he  represents. 
The  exception  in  the  law  of  Illinois,  applies 
to  cases  in  whiih  the  United  States  have  not 
parted  with  the  title  to  the  land,  by  granting 
a  patent  for  it Id, 

12.  A  state  has  a  perfect  right  to  legislate  as 
she  may  please,  in  regard  to  the  remedies  to 
be  prosecuted  in  her  courts  ;  and  to  regulate 
the  disposition  of  the  property  of  her  citizens, 
by  descent,  devise  or  alienation ;  but  con- 
gress is  invested,  by  the  constitution,  with 
the  power  of  disposing  of  the  public  land, 
and  making  needful  rules  and  regulations 
respecting  it Id 

18.  Where  a  patent  has  not  been  issued  for  a 
part  of  the  public  lands,  a  state  has  no  power 
to  declare  any  title,  less  than  a  patent,  valid, 
against  a  claim  of  the  United  States  to  the 
land ;  nor  against  a  title  held  under  a  patent 
granted  by  the  United  States Id 

14.  Whenever  the  question,  in  any  court,  state 
or  federal.  Is,  whether  the  title  to  property 
which  had  belonged  to  the  United  States 
has  passed,  that  question  must  be  resolved 
by  the  laws  of  the  United  States ;  but  when- 
ever the  property  has  passed,  according  to 
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those  laws,  then  the  property,  like  all  oUier 
in  the  state,  is  subject  to  state  legislation, 
so  far  as  that  legislation  is  consistent  with 
the  admission  that  the  title  passed  and 
vested  according  to  the  Uws  of  the  United 
Stotee Id. 

RECORDING  OF  DEEDS  AND 
MORTGAGES. 

1.  A  mortgage  was  recorded  by  the  town-clerk 
of  the  place  where  the  property  was,  be  be- 
ing the  proper  officer  to  record  such  instni- 
ments,  under  the  statute  of  Rhode  Island ; 
he  kept  two  books,  in  one  of  which  he 
recorded  mortgages,  which  included  real 
estate;  and  in  the  other,  mortgages  upon 
personal  property  only ;  the  mortgHge  in  this 
case,  was  first  recorded  in  the  book  kept  for 
recording  mortgages  on  real  estate.  He 
gave  a  certificate,  **  lodged  in  the  town-clerk's 
office  to  record,  November  20th,  1837,  at 
6  p.  M.,  and  recorded  same  day,  in  the  record 
of  mortgages,  in  East  Greenwich,  book  No. 
4,"  &c.  The  court  h^ld,  that  this  certificate 
was  properly  received  in  evidence,  in  the 
circuit  court.    AfUhony  v.  ButUr *428 

2.  It  is  a  well-settled  rule,  though  a  very  tech- 
nical one,  that  one  partner  cannot  bind  his 
copartners  by  deed  ;  and  it  is  equally  wi  II 
settled,  that  one  partner  may  dispose  of  the 
personal  property  of  the  firm.  One  partner 
may  bind  his  copartner  by  deed,  if  he  is 
present,  and  assent  to  it;  the  seal  of  one 
partner,  with  the  assent  of  the  copartner, 
will  bind  the  firm Id, 

8.  Where  a  statute  requires  that  mortgages  on 
personal  property  shall  be  recorded  in  a 
book  to  be  specially  kept  for  the  purpose, 
and  says  nothing  as  to  the  book  in  which 
mortgages  on  real  and  personal  property 
shall  be  recorded;  and  in  the  conveyance, 
the  personal  and  real  property  is  so  blended 
as  to  be  inseparable;  to  require  a  double 
record  would  seem  to  be  an  unreasonable 
construction  of  the  statute.  The  record  of 
the  mortgage  in  the  book  kept  for  recording 
mortgages  on  real  estate,  is  within  a  fair 
construction  of  the  Rhode  Island  statute.  Id. 

SALE  OF  STRANDED  VESSEL. 

1.  The  right  of  the  master  to  sell  a  vessel 
stranded,  depends  on  the  circumstances  under 
which  It  is  done,  to  justify  it ;  the  master 
must  act  in  good  faith,  and  exercise  his  beat 
discretion  for  the  heoefit  of  all  concerned ; 
a  sale  can  only  be  made  on  the  compulsion 
of  a  necessity,  to  be  determined  in  each  case, 
by  the  actual  peril  to  which  the  vessel  is  ex- 
posed, and  from  which  it  Is  probable,  in  the 
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opinion  of  penona  oompetent  to  Judge,  tlie 
▼essel  cannot  be  saved ;  this  is  an  extreme 
neoesaity.  New  England  Inturanoe  Company 
▼.  Tke'SarahAnn •887 

%.  The  true  criterion  for  determining  the 
authority  of  the  master  to  Bell  a  veeael 
stranded  near  a  foreign  port,  or  in  a  port  of 
the  United  States,  or  of  a  different  state  than 
that  to  which  the  vessel  belongs,  or  in  which 
the  owners  may  be  or  reside,  when  the  neces- 
sity occurs ;  is  the  distance  of  the  owners  or 
insurers  from  the  scene  of  stranding.  If,  by 
the  ordinary  means  to  convey  intelligence  of 
the  situation  of  the  vessel,  the  master  can 
obtain  directions  as  to  what  to  do,  he  should 
resort  to  those  means;  bat  if  the  peril  is 
such,  that  there  is  a  probability  of  loss,  and 
it  Is  made  more  hazardous  by  every  day's 
delay,  the  master  may  act  promptly  to  save 
something  for  the  benefit  of  all  concerned, 
though  but  little  can  be  saved.  There  is  no 
way  of  doing  so  more  effectual,  than  by  ex- 
posing the  vessel  to  sale ;  by  which  the  enter- 
prise of  such  men  is  brought  into  competi- 
tion, as  are  accustomed  to  encounter  such 
risks,  and  who  know  from  experience  how 
to  estimate  probable  profits  of  such  advent- 
ares Id, 

8.  The  power  of  the  master  to  sell  the  hull  of  a 
stranded  vessel,  exists  also  as  to  her  rigging 
and  sails  ;  which  he  may  have  stripped  from 
her,  after  unsuccessful  efforts  to  get  her 
afloat ;  or  when  his  vessel,  in  his  own  judg- 
ment, and  that  of  those  competent  to  form 
an  opinion  and  to  advise,  cannot  be  delivered 
from  her  peril Id 

4.  If  the  master  sells  without  good  faith,  or 
without  a  sound  discretion,  the  owner  may 
against  the  purchaser,  assert  his  right  of 
property  In  the  sails  and  rigging;  as  he 
may  in  any  case  of  a  stranded  vessel,  which 
has  been  sold  without  good  faith  in  the 
master Id, 

6.  The  court  do  not  think  the  case  of  Smith 
V.  Briddle,  2  W,  0.  0.  160,  sound  law;  it  is 
expressed  in  terms  too  broad Id, 

SET-OFF. 

1.  An  action  was  instituted  by  the  United 
States,  to  recover  from  the  assignees  of  S. 
Smith  &  Buchanan,  insolvent  merchants,  the 
duties  on  merchandise  imported  by  them, 
sad  for  which  bonds  liad  been  given,  but 
which  remained  unpaid ;  the  United  States 
had  retained,  from  money  awarded  under  the 
treaty  with  France,  to  Lemuel  Taylor,  who 
was  the  surety  In  the  bonds,  a  sufficient  sum 
to  pay  the  bonds ;  but  had  not  appropriated 
the  same  towards  their  satisfaction;  the 
aasignees  claimed  to  set  off  agai  nst  the  de- 


mand of  the  United  States,  the  amount  due 
by  Lemuel  Taylor,  to  the  estate  they  repre- 
sented, he  having  been  discharged  by  the 
insolvent  laws  of  Maryland.  The  court  said, 
**  whatever  might  be  the  merits  of  such  an 
equitable  claim,  in  any  suit  brought  by 
Lemuel  Taylor,  the  Insolvent,  or  by  his 
assignee,  against  S.  Smith  &  Buchanan,  or 
against  their  assignees;  it  could  have  no 
proper  place  in  a  suit  brought  by  the  United 
States  to  recover  demands  justly  due  to  them 
for  duties ;  it  was  to  them  ret  inter  alioe  ada^ 
and  the  United  States  were  not  called  upon 
to  engage  in.  or  to  unravel  any  of  the  ac- 
counts and  set-offs  existing  between  those 
parties,  in  a  suit  at  law  like  the  present.*' 
Merediihy.  Untied  Stales MSG 

STATUTES 

1.  The  rule  is  well  settled,  that  to  avoid  a 
statute,  a  party  must  show  himself  to  be 
within  Its  exceptions.     RotB  v.  Duval. .  *46 


STATUTES  OF  UMITATION. 

1.  Acts  of  limitation  are  of  daily  cognisance 
in  the  courts  of  the  United  States ;  and  in 
fixing  the  rights  of  parties,  they  must  be 
regarded  as  well  in  the  federal  as  in  the  state 
courts.     Hon  v.  Duval *46 

2.  It  is  a  sound  principle,  that  where  a  statute 
of  limitations  prescribes  the  time  within 
which  suit  shall  be  brought,  or  an  act  done, 
and  a  part  of  the  time  has  elapsed,  effect 
may  be  given  to  the  act ;  and  the  time  yet 
to  ran  being  a  reasonable  part  of  the  whole 
time,  will  be  considered  the  limitation  in  the 
mind  of  the  legislature  in  such  cases ;  this 
rule  is  believed  to  be  founded  on  principle 
and  authority Id 

SUPREME  GOUBT. 

1.  The  supreme  court  can  have  no  control  over 
the  appointment  or  removal  of  a  clerk  of  the 
district  court ;  nor  entertain  any  inquiry  into 
the  grounds  of  the  removal.  If  the  judge  is 
chargeable  with  any  abuse  of  his  power,  the 
supreme  court  is  not  the  tribunal  to  which  he 
is  answerable.     Ek  parte  Heimeii, *230 


TITLE  TO  REAL  PBOPERTT. 

1.  The  soundest  reasons  of  justice  and  policy 
seem  to  demand,  that  every  reasonable  in- 
tendment  should  be  made  to  support  the 
titles  of  bond  fide  purchasers  of  real  prop- 
erty. Van  Neeey,  Bank  of  United Statee.*\n 
fi51  ^ 
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USURY. 

1.  A  bill  of  exchange,  in  payment  of  a  debt 
doe  on  a  protested  bill,  was  taken,  in  New 
York,  from  one  of  the  parties  to  the  protest- 
ed bill ;  the  exchange  between  Mobile,  on 
which  the  bill  was  drawn,  was  stated  to  be 
ten  per  oentam,  and  was  added  to  the  bill ; 
and  the  damages  on  the  protested  bill,  with 
interest,  at  the  rate  of  interest  in  New  York, 
from  the  time  the  first  bill  was  protested, 
wero  added  to  the  bill ;  it  was  sent  to  Mobile, 
and  was  placed  to  the  credit  of  the  owners 
by  the  indorsee,  who  received  it  before  it 
came  to  maturity ;  the  bill  was  afterwards 
protested  for  non-payment.  An  action  was 
brought  in  Alabama,  against  the  indorsers 
of  the  bill,  one  of  whom  was  in  New  York 
when  the  bill  was  drawn,  and  who,  being 
liable  to  suit  on  the  protested  bill,  gave  the 
second  bill,  to  prevent  suit  being  brought 
against  him.  The  defendants  alleged  usury 
in  the  second  bill;  the  rate  of  exchange 
allowed  on  the  bill,  being  ten  per  centum, 
was  given,  and  it  being  alleged,  that  the 
highest  rate  of  exchange  on  Mobile,  did  not 
exceed  five  per  centum.  Although  the 
transaction,  as  exhibited,  appears,  on  the 
face  of  the  account  for  which  the  bill  was 
drawn,  to  be  free  from  the  taint  of  usury, 
yet  if  the  ten  per  centum  charged  as  ex- 
change, or  any  part  of  it,  was  intended  as  a 
oover  for  usurious  interest,  the  form  in  which 
it  was  done,  and  the  name  under  which  it 
was  taken,  will  not  protect  the  bill  from  the 
consequences  of  usury ;  and  if  the  fact  be 
established.  It  must  be  dealt  with  in  the 
same  manner  as  if  the  usury  had  been  ex- 
pressly mentioned  in  the  bill  itfcif;  but 
whether  the  charge  of  ten  per  centum  for 
exchange  between  New  York  and  Mobile 
was  intended  as  a  cover  for  ueusy  or  not,  is 
a  question  exclusively  for  the  jury ;  it  is  a 
question  of  intention.   Andrews  v.  Pond.  *66 

2.  In  order  to  enable  the  jury  to  decide  whether 
the  usury  was  concealed  under  the  name  of 
exchange,  evidence  on  both  sides  ought  to 
have  been  admitted,  which  tended  to  show 
the  usual  rate  of  exchange  between  New 
York  and  Mobile,  when  the  bill  was  negoti- 
»t«<l Id, 

8.  There  is  no  rule  of  law  fixing  the  rate  which 
may  be  charged  for  exchange ;  it  does  not 
depend  on  the  cost  of  transporting  s[>ccie 
from  one  place  to  another;  although  the 
price  of  exchange  is  no  doubt  influenced 
by  it Id 

4.  If,  In  consideration  of  further  forbearance 
a  creditor  receives  a  new  security  from  his 
debtor,  for  an  existing   debt,  he  cannot  en 
large  the  amount  due  by  exacting  anything  I 
552 


either  by  way  of  intoreflS  or  excbangBp  for 

the  additional  risk,  which  he  mAy  suppose 
he  runs  by  this  extension  or  credit ;  nor  on 
the  opinion  the  may  entertain  as  to  the 
punctuality  of    payment,  or    the    ultimate 

safety  of  his  debt Id, 

5.  An  action  of  covenant  was  instituted  by  the 
executors  of  M.  J.,  upon  an  obligation  exe- 
cuted by  A.  R.  D.,  under  seal,  with  M.  J., 
by  which  she  agreed  to  pay  a  certain  note  or 
bond,  loaned  by  M.  J.  to  A.  R.  D.,  which 
had  been  sold    by  A.  R.  D.  at  a  usurious 
discount,  and  on  a  usurious  contract    The 
bond  or  note  of  M.  J.  had  been  given  to  en- 
able A.  R.  D.  to  raise  money  to  pay  a  debt 
due  by  her,  and  for  which  the  note  of  M.  J. 
had  been  previously  loaned  to  her ;  it  was 
denied  by  the  executors  of  M.  J.,  that  sho 
had  any  knowledge  of  the  usurious  dealing 
in  which  the  bond  or  note  of  M.  J.  was  sold. 
The  executors  of  M.  J.  were  obliged  to  pay 
a  large  portion  of  the  note  or  bond,  and  the 
action  was  instituted  to  recover  so  much  as 
they  had  paid.     A.  R.  D.  set  up  the  usury 
between  her  and  the  person  to  whom  she 
had  sold  the  note  or  bond,  as  a  defence  to 
the  suit  of  the  executors  of  M.  J.     It  was 
held,  that  the  action  on  the  covenant  of 
A   R.  D.  could  be  maintained;    and  that 
the  usurious  dealing  between  A.  R.  D.  and  the 
purchaser  of  the  note  or  bond  of  M.  J.,  did 
not  render  the  covenant  of  A  R.  D. ,  to  pay 
the  bond  or  note,  invalid.     The  court  said, 
tho  contract  between  the  defendant  and  the 
purchaser  of  the  bond,  if  embracing  no  other 
person  than  themselves,  could  affect  no  con- 
tract between  other  parties,  previouBly  made ; 
and  whether  that  contract  was  usurious,  do- 
pendent  on  the  intention  of  the  parties  to  it. 
If  it  was  made  honA  fide  for  the  sale  and 
purchase  of  the  bond,  altliough  at  a  dlscoimt 
which  would  insure  to  the  purchaser  twelve 
per  cent,  a  year  for  the  money  advanced,  it 
would  not  be  usurious;    if,  on  the  other 
hand,  the  sale  of  the  bond  was  a  mere  cover 
for  avoiding  the  statutes  against  usury ;  and 
the  real  intention  of  the  parties  was  to  make 
a  contract  for  the  loan  of  money,  at  a  higher 
rate  than  the  legal  interest ;  then  the  con- 
tract was  usurious.    But  to  iuTolve  M.  J. 
in  the  usury,  and  to  extend  its  taint  to  the 
covenant  of  A.  R.  D.,  it  must  be  shown  by 
proof,  that  M.  J.  executed  the  bond  or  note 
sold,  for  the  purpose  of  aiding  A  R.  0.  to 
borrow  money  at  usurious  interest ;  and  not 
to  enable  A.  R.  D.  to  raise  money  by  selling 
It  in  the  market.     When  the  hclder  of  M. 
J.'s  note  threatened  proceedings  on  it,  it 
was  not  necessary  that  the  executors  of  M.  J. 
should    give  notice  thereof.      Momeure  ▼. 
DermoU *845 
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•.  No  sobfleqaent  oonflrmatkm  of  a  usurious 
contract,  or  new  contract  stipulating  to 
IMiy  the  debt  with  the  usurious  interest,  will 
malce  it  valid Id, 

1.  It  is  the  settled  Uw  of  Virginia,  that  the 
bond  fide  purchaser  of  a  bond  or  note,  may 
take  it  at  any  rate  or  discount,  however  great, 
without  violating  the  statute Id, 


WRIT    OF   ERROR. 

I.  The  certificate  of  the  clerk  of  the  court, 
that  a  motion  was  made  for  a  new  trial,  and 
reasons  and  certain  papers  filed  on  which  the 
motion  was  founded,  which  are  on  the  files 
of  the  court,  is  not  a  part  of  the  record ; 
nor  do  the  reasons  on  the  files  of  the  court 
become  a  part  of  the  record  by  such  certifi- 
cate.   A  writ  of  error,  under  the  20th  sec- 


tion of  the  judiciary  act,  wHl  not  lie  to  a 
state  court  in  a  case  in  which  the  proceed- 
ings of  the  court  which  the  writ  of  error 
seeks  to  revise,  appears  from  such  a  certifi- 
cate, by  the  derk  of  the  state  court.  Read 
V.  Martk »168 

2.  A  case  cannot  be  brought  by  writ  of  error 
from  a  circuit  court  of  the  United  States, 
upon  an  agreed  statement  of  facts.  Keene 
V.  WhUtaker *467 

8.  The  rules  of  the  supreme  court  require  that 
the  clerk  of  the  circuit  court  to  which  any 
writ  of  error  shall  be  directed,  make  return 
of  the  same,  by  annexing  a  true  copy  of 
the  record  and  of  all  the  proceedings  in  the 
cause,  under  his  hand  and  the  seal  of  the 
court.  The  court  will  not,  according  to 
the  81st  rule,  hear  any  cause,  without  a  com- 
plete copy  of  the  record  having  been  brought 
up Id, 
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